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PREFACE. 


The  present  Work  forms  a  Second  Volume  to  the  re- 
cently published  Fourth  Edition  of  the  Author's  "  Prac- 
tice and  Evidence  in  Actions  in  the  County  Courts." 
As  stated  in  the  Preface  to  that  Work,  it  was  ^^  found 
necessary  to  devote  a  separate  Volume  to  the  Equitable 
Jurisdiction  and  Practice  in  Bankruptcy,  and  in  various 
miscellaneous  matters." 

The  rapid  sale  of  the  First  Volume  leads  the  Author 
to  hope  that  the  corresponding  arrangement  and  treat- 
ment of  the  subjects  will  render  this  Volume  equally 
acceptable. 

The  insertion  of  carefully  selected  additional  Forms  of 
Plaints  and  other  proceedings  in  Equity,  is  one  feature  to 
which  attention  may  be  called  here,  as  it  is  not  disclosed 
on  the  Title-page. 

JCNB,  1872. 
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Jurisdiction 
111  equity  to 
be  exercised 
in  county 


§  I. — Equitable  Jurisdiction  in  general. 

It  has  been  elsewhere  observed  that  no  proposition  can  be  clearer 
than  that  the  rights  of  suitors,  under  the  jn-imary  and  ordinary 
jurisdiction  of  the  county  courts,  are  govenied  and  controlled  by 
the  common  law  of  this  country,  and  that  the  judges  of  the  county 
courts  are  equally  bound  with  the  judges  of  the  superior  courts  of 
common  law  to  administer  the  law  according  to  the  course  of 
that  common  law,  as  distinguished  from  tlie  principles  and  practice 
of  the  courts  of  ecjuity  (a  . 

Nevertheless,  in  particular  cases,  the  jurisdiction  and  powers  of 
the  Court  of  Chancery  have  been  from  time  to  time  conferred  on 
the  county  courts.  Under  the  original  County  Court  Act  (9  &  10 
Vict.  c.  95,  s.  65),  the  jurisdiction  of  the  county  court  extended  to 
the  recovery  of  any  demand  not  exceeding  the  sum  of  twenty 
pounds  {b),  which  is  the  whole  or  part  of  the  unliquidated  balance 
of  a  partnership  account,  or  the  amount  or  part  of  the  amount 
of  a  distributive  share  under  an  intestacy,  or  of  any  legacy  under 
a  will  (c\ 

So  far  as  relates  to  partnerships,  however,  this  was  but  a  trifling 
extension  of  the  common  law  jurisdiction  ;  for  it  is  a  settled  rule 
that  if  partners  finally  balance  all  their  accounts,  an  action  at  law 
lies  for  the  ascertained  balance  ;  and  it  seems  that,  to  give  the 
county  court  jurisdiction  under  this  provision,  the  partnership  must 
be  determined,  although  the  balance  be  not  settled  (d). 

By  the  Charitable  Trusts  Acts  (16  &  17  Vict.  c.  137,  s.  33  ; 
23  &  24  Vict.  c.  136,  s.  11)  jurisdiction  was  conferred  on  the  county 
court,  in  the  case  of  small  charities,  to  give  such  equitable  relief 
and  make  such  orders  and  directions  as  might  be  given  by  the 
Court  of  Chancery. 

So  in  the  case  of  the  dissolution  of  literary  and  scientific  institu- 
tions by  17  &  18  Vict.  c.  112,  and  again  by  the  statute  18  &  19 
Vict.  c.  63,  the  county  court  has  all  the  powers  of  the  Court  of 
Chancery  in  disputes  and  other  matters  arising  in  relation  to 
friendly  societies,  and  by  the  25  &  26  Vict.  c.  87,  in  winding  up 
industrial  and  provident  societies. 

As  already  remarked  (e),  however,  all  this  jurisdiction  is  trifling 
compared  with  the  jurisdiction  subsequently  conferred  by  "The 
County  Courts  Act^  1865  "  (28  &  29  Vict.  c.  99). 

That  act,  reciting  that  "  it  is  desirable  to  confer  on  the  county 
courts  jurisdiction  in  ecjuity,"  enacted  : — 

Sect.  1.  "The  county  courts  held  by  virtue  of  an  act  passed  in  the 
session  of  parliament  holden  in  the  ninth  and  tenth  years  of  the  reign  of 
her  present  majesty,  chapter  ninety-five,  shall  have  and  exercise  all  the 


(a)  See  Vol.  I.  p.  68. 

(6)  Snbseqnently  extended  to  50^. 

{e)  See  Vol.  I.  pp.  20,  767. 


id)  See  Vol.  I.  p.  29. 
ie)  Vol.  I.  p.  46. 
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power  and  authority  of  the  High  C!ourt  of  Chancery  in  the  suits  or     Pa^t  iv. 
matters  hereinafter  mentioned ;  that  is  to  say,  chat,  i. 

"  1.  In  all  suits  by  creditors,  legatees  (whether  specific,  pecuniary  or  court*  in  cer- 
residuary),  devisees  (whether  in  trust  or  otherwise),  heirs  at  uinsuiu 
law  or  next  of  kin,  in  which  the  personal  or  real  or  personal  *™*  n»tter«. 
and  real  estate  against  or  for  an  account  or  administration  of 
which  the  demand  may  be  made  shall  not  exceed  in  amount  or 
value  the  sum  of  five  hundred  pounds : 
"  2.  In  all  suits  for  the  execution  of  trust  in  which  the  trust  estate  or 
fund  shall  not  exceed  in  amount  or  value  the  sum  of  five 
hundred  pounds : 
"  3.  In  all  suits  for  foreclosure  or  redemption,  or  for  enforcing  any 
charge  or  lien,  where  the  mortgage,  charge  or  lien  shall  not 
exceed  in  amount  the  sum  of  five  hundred  pounds : 
"  4.  In  all  suits  for  specific  performance  (/),  or  for  the  delivering  up 
or  cancelling  any  agreement  for  the  sale  or  purchase  of  any 
property,  where  the  purchase-money  shall  not  exceed  the  sum 
of  five  hundred  pounds  : 
"  5.  In  all  proceedings  under  the  Trustees  Relief  Acts,  or  under  the 
Trustee  Acts,  or  under  any  of  such  acts,  in  which  the  trust 
estate  or  fund  to  which  the  proceeding  relates  shall  not  exceed 
in  amount  or  value  the  siun  of  five  hundred  pounds  (g)  : 
^6.  In  all  proceedings  relating  to  the  maintenance  or  advancement  of 
infants  in  which  the  property  of  the  infant  shall  not  exceed  in 
amount  or  value  the  sum  of  five  hundred  pounds : 
"  7.  In  all  suits  for  the  dissolution  or  winding-up  of  any  partnership 
in  which  the  whole  property,  stock  and  credits  of  such  partner- 
ship shall  not  exceed  in  amount  or  value  the  sum  of  five 
hundred  pounds : 
"  8.  In  all  proceedings  for  orders  in  the  nature  of  injunctions,  where 
the  same  are  requisite  for  granting  relief  in  any  matter  in  which 
jurisdiction  is  given  by  this  act  to  the  county  court,  or  for  stay 
of  proceedings  at  law  to  recover  any  debt  proveable 'under  a 
decree  for  the  administration  of  an  estate  made  by  the  court 
to  which  the  application  for  the  order  to  stay  proceedings  is 
made." 
Sect.  2.  **  In  all  such  suits  or  matters  the  judge  of  a  county  court  in  matten 
shall,  in  addition  to  the  powers  and  authorities  now  possessed  by  him,  JJ^^^Jj^ 
have  all  the  powers  and  authorities,  for  the  purposes  of  this  act,  of  a  and  ooicen 
judge  of  the  High  Court  of  Chancery  ;  and  the  treasurer,  registrar  and  of  theroun^y 
bailiff  shall,  in  all  matters  in  which  the  county  court  has  jurisdiction  ^^e  the 
under  this  act,  discharge  any  duties  which  an  officer  of  the  Court  of  powen  and 
Chancery  can  discharge,  either  under  the  order  of  a  judge  of  such  court  Syil^jSS^ 
or  the  practice  thereof,  and  ^1  officers  of  the  county  courts  shall  in  dis-  and  offlcen 
charging  such  duties  conform  to  any  rules  or  orders  to  be  framed  as  ^  SuiScot. 
hereinafter  provided." 

As  to  the  power  to  frame  rules  and  orders,  see  sect.  16  of  the 
same  act,  antCf  Vol.  I,  p.  59,  note. — (A) 

(/)  See  post,  pp.  12, 13.  in  Equity,  1868,  provides  that,  "  The 

(^)  See  also  dO  &  31  Viet,  c  142,  rules  and  forms  and  practice  in  actions 

8B.  24  and  25,  poit,  p.  18.  in  the  county  courts  shall,  subject  to 

(A)  Rule  27  of  Order  XXIH.  of  these  orders,  be  adopted  with  refer- 

the  County  Court  Orders  and  Knles  encc  to  suits  and  proceedings  in  equity 
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Act  not  to 
Impair  Jurte* 
diction  of 
Stannaries 
Court. 


It  is  to  be  observed  that  the  general  orders  of  the  Court  of  Chan- 
cery do  not  apply  to  the  county  courts  (i). 

The  jurisdiction  in  all  the  above  cases  is,  it  will  be  noticed, 
limited  to  where  the  amount  at  stake  does  not  exceed  five  hundred 
pounds. 

The  same  act  (28  &  29  Vict.  c.  99,  s.  9)  enacts,  however,  that 
where  the  subject-matter  of  the  suit  exceeds  the  limit,  in  point  of 
amount,  of  the  jurisdiction  of  the  county  courts,  the  suit  may  be 
remitted  to  the  Court  of  Chancery,  &c.  (A). 

The  jurisdiction  thus  given  is  merely  concurrent  with  that  of  the 
existing  courts  of  equity.  Unlike  proceedings  in  the  superior 
courts  of  common  law  for  debts  or  damages  under  a  certain  amount, 
where  the  suitors  are  deprived  of  costs  as  a  penalty  for  selecting 
the  more  expensive  tribunal,  the  claimant  in  equity  is  still  left  the 
option  of  proceeding  in  the  higher  courts.  Nevertheless,  as  costs 
in  equity  do  not  follow  the  result,  but  are  in  the  discretion  of  the 
court,  an  unnecessary  or  unreasonable  selection  of  the  higher 
court  is  regarded  by  the  equity  judge  as  a  ground  for  withholding 
costs  (/). 

"  The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99)  further 
enacts,  that — 

Sect.  6.  "  Nothing  in  this  act  contained  shall  be  construed  to  impair 
the  jurisdiction  of  the  Stannaries  Court,  or  to  give  authority  to  any 
county  court  judge  to  entertain  jurisdiction  in  any  case  to  which  the 
equitable  jurisdiction  of  the  said  court  at  present  extends.** 


BO  far  as  they  shall  be  respectively 
applicable." 

[i)  See  Cheenewright  v.  I7ufm,  38 
L.  J.  (N.  S.)Cb.  615. 

{k)  See  the  section  at  length  postf 
Chap.  IX.,  •*  Transfer  of  Proceed- 
ings." 

(0  See  Simom  v.  JiPAdam,  37 
L.  J.  (N.  S.)  Ch.  751;  Law  Rep., 
6  £q.  324;  where  in  an  ordinary  fore- 
closure Bait  in  the  Court  of  Chancery 
in  respect  of  a  mortgage  debt  of  40/., 
and  both  parties  resided  near  each 
other,  costs  were  onlj  allowed  accord- 
ing to  the  county  court  scale,  Malint, 
V.-C,  observing,  that  the  object  of 
the  county  court  jurisdiction  being 
to  relieve  the  superior  courts  of  petty 
cases  and  to  save  expense,  by  bring- 
ing justice  home  to  every  man's  door, 
he  should  do  all  in  his  power  to  dis- 
courage suitors  from  bringing  such 
cases  to  the  court.  Scotto  v.  Heritage^ 
L.  R.,  3  Eq.  212;  36  L.  J.  (N.  S.) 
-Cb.  123,  a  suit  instituted  before  the 
repeal  of  the  9  &  10  Vict.  c.  95,  s.  128 


(see  ante^  Vol.  I.  p.  62,  note),  is  no 
longer  applicable,  and  therefore  not 
to  be  relied  on. 

It  is  to  observed  that  **  The  County 
Courts  Act,  1867"  (30  &  31  Vict. 
c.  142\  s.  29,  expressly  enacts,  that 
**  Where  any  action  or  siiit  shall  be 
brought  in  any  other  court  than  the 
superior  courts  of  law  which  could 
haye  been  brought  in  a  county  court, 
and  the  verdict  recovered  is  for  a  less 
sum  than  ten  pounds,  the  ])laintiff 
shall  not  recover  from  the  defendant 
a  greater  amount  of  costs  than  he 
would  have  been  allowed  if  the  action 
or  suit  had  been  brought  in  such 
county  court,  unless  the  judge  shall 
certify  that  the  action  or  suit  was  a 
fit  one  to  be  brought  in  such  other 
court"    SeeVol.I.p.63,andnote(/). 

The  application  of  this  provision  to 
suits  in  equity  must,  however,  be  very 
limited,  as  it  is  apparently  confined  to 
a  recovery  by  verdict.  See  as  to 
trials  by  jury  post.  Chap.  V.  §  4. 
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construed 
tosettacr. 


Formerly  there  was  in  the  stannaries  in  Devonshire  and  Com-  Pa»t  iv. 
wall  a  steward's  conrt,  with  a  common  law  jurisdiction,  and  the  ■  ^"^^^ '' 
vice-warden's  court,  with  an  original  equitable  jurisdiction.  Both 
jurisdictions  were  consolidated  hj  the  statute  6  &  7  Will.  4,  c.  106 
(amended  and  extended  by  2  &  3  Vict.  c.  58,  11  &  12  Vict.  c.  83, 
18  &  19  Vict.  c.  32  and  32  &  33  Vict  c.  19).  This  court 
exercises  the  original  jurisdiction  of  both  the  former  courts  (m). 

Sect.  21  of  "  The  County  Courts  Act,  1865,"  enacts,  that— 

"This  act  and  the  act  passed  in  the  session  of  parliament  holden  in  This  art  and 
the  ninth  and  tenth  years  of  the  reign  of  her  present  Majesty,  chapter  ^^,^^^**^ 
ninety-five,  and  any  act  amending  or  altering  the  same,  shall  be  read  ^y  ^t 
and  construed  as  one  act,  as  if  the  several  provisions  contained  in  the  amenciinfr  or 
said  acts  referred  to,  not  inconsistent  with  the  provisions  of  this  act,  were  Ii^"to*be 
repeated  and  re-enacted  in  this  act." 

This  provision,  although  a  common  one  in  modem  acts  of  parlia- 
ment, will  probably  give  rise  to  vai*ious  questions  as  to  the  applica- 
tion of  provisions  in  the  County  Courts  Acts  to  the  equitable  juris- 
diction. 

It  seems  that  provisions  relating  to  actions,  may,  under  this 
section,  be  applied  to  suits,  if  not  otherwise  inapplicable  (n). 

The  act  also  gave  power  to  the  county  court  judges  appointed 
to  frame  rules  and  orders  for  regulating  the  general  procedure  of 
the  county  courts,  to  frame  rules  and  orders  for  the  equitable  juris- 
diction and  abo  to  frame  a  scale  of  costs  and  charges  (o). 

Although  a  concurrent  equitable  jurisdiction  was  thus  conferred, 
the  county  courts  remained  for  some  time  without  the  equitable 
powers  of  the  superior  courts  of  common  law  conferred  on  them 
by  "The  Common  Law  PixKiedure  Act,  1854,"  permitting  parties 
to  set  up  equitable  answers  to  actions  and  to  defences  to  actions. 
This  anomaly  was  remedied  in  1867,  by  an  order  in  council  extend- 
ing these  and  other  provisions  of  "  The  Common  Law  Procedure 
Act,  1854,"  to  county  courts  (/>). 

Further  special  jurisdiction  was  given  to  county  courts  in  respect 
of  suits  for  partition,  by  "  The  Pai-tition  Act,  1868"  (31  &  32  Vict. 
c.  40),  and  in  respect  of  the  separate  property  of  married  women, 
by  "  The  Married  Woman's  Property  Act,  1870"  (33  &  34  Vict. 
c.94)(y). 


(m)  See  ante.  Vol.  L  p.  55,  note  (A). 
Power  is  given  to  the  connty  courts 
to  enforce  execntion  of  judgments, 
decrees  and  orders  of  the  Vice-War- 
den's Courts  not  exceeding  250/.  See 
18  &  19  Vict,  c  32,  88.  9,  10;  and  82 
&  33  Vict.  c.  19,  8.  29.  As  to  the 
City  of  London  Coart,  now  a  county 
court  for  all  the  purposes  of  equitable 
jurisdiction,  see  also  ante,  Vol.  I. 
p.  108. 


(n)  See  Linford  t.  Gudgeon,  40 
L.  J.  (N.  S.)  Ch.  6H. 

(o)  28  &  29  Vict.  c.  99,  ss.  16  and 
17;  sees.  16,  ante^  Vol.  I.  p.  69,  note, 
and  8.  17,  ante.  Vol.  I.  p.  69.  The 
bod^  of  existing  orders  and  rules  in 
equity  came  in  force  on  1st  January, 
1868. 

(p)  See  Vol.  I.  Chap.  VII..  "Equit- 
able Defences."  The  Order  in  Coun- 
cil is  given  in  Vol.  I.  p.  225,  note. 

(q)  See  pott,  pp.  17,  21. 


6  the  jurisdiction  in  equity. 

chatT'     §  2.— Jurisdiction  in  Suits  by  Creditors,  Legatees,  Devi- 
'-^—  sees,  Heirs  at  Law  and  Next  op  Kin. 

PassiDg  over  for  the  present  the  special  jurisdiction  of  the  county 
courts  under  the  Charitable  Trusts  Acts  and  relating  to  literary 
and  scientific  institutions  and  to  friendly  societies,  and  the  winding- 
up  of  societies  and  companies  (r),  and  dealing  principally  with  the 
jurisdiction  under  the  heads  and  in  the  order  mentioned  in  "  The 
County  Courts  Act,  1865,"  the  first  is  "  All  suits  by  creditors, 
legatees  (whether  specific,  pecuniary  or  residuary),  devisees  (whe- 
ther in  trust  or  otherwise),  heirs  at  law,  or  next  of  kin,  in  which 
the  personal  or  real  or  personal  and  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  may  be  made  shall 
not  exceed  in  amount  or  value  the  sum  of  five  hundred  pounds"  (s). 

The  jurisdiction  given  by  this  first  branch  of  the  section  is  for 
an  account  or  administration  of  real  or  personal  estate. 

Account, 

It  has  been  said  that  in  consequence  of  the  former  inablility 
of  the  courts  of  common  law  to  examine  interested  parties  as 
witnesses,  and  the  power  of  a  court  of  equity  to  compel  a  defen- 
dant to  answer  upon  oath  with  regard  to  the  truth  of  a  transaction, 
the  courts  of  equity  acquired  a  concurrent  jurisdiction  with  every 
other  court  in  all  matters  of  account ;  but,  in  modern  times,  the 
true  foundation  of  the  jurisdiction  of  courts  of  equity  in  accounts 
is  placed  upon  the  fact  that  the  remedy  is  generally  more  complete 
and  adequate  than  it  can  be  at  law  (Story's  Equity  Juris.  §  450, 
451).  Although  this  equitable  jurisdiction  exists  in  a  variety  of 
cases,  the  jurisdiction  conferred  by  this  part  of  the  section  on  the 
county  courts  appears  to  be  confined  to  an  account  in  the  matter  of 
the  estate  of  a  deceased  person. 

Administration. 

Courts  of  equity  take  cognizance  of  the  administration  of  per- 
sonal assets,  consequently  of  debts,  legacies,  the  distribution  of 
the  residue,  and  the  conduct  of  executors  and  administrators 
(3  Bla.  Com.  437).  This  jurisdiction  is,  to  a  great  extent,  founded 
on  the  principle  that  it  is  the  duty  of  the  court  to  enforce  the 
execution  of  trusts ;  and  that  the  executor  or  administrator,  who 
has  the  property  in  his  hands,  is  bound  to  apply  that  property 
to  the  payment  of  debts  and  legacies,  and  to  apply  the  surplus 
according  to  the  will  of  the  testator,  or,  in  cases  of  intestacy, 
according  to  the  Statute  of  Distributions ;  but  the  jurisdiction  now 
assumed  by  courts  of  equity  to  so  wide  an  extent  over  all  adminis- 
trations in  cases  of  testacy  and  intestacy,  rests  on  auxiliary  grounds, 
such  as  the  necessity  for  taking  accounts,  and  the  consideration 
that  the  remedy  at  law,  when  it  exists,  is  not  plain,  adequate  and 
complete  (Story's  Equity  Juris.  §  532 — 535). 

(r)  As  to  these  matters  see  jfott,  («)  28  &  20  Vict.  c.  99,  s.  1,  snb-s. 
Chap.  XII.  (1),  ante,  p.  3. 


JURISDICTION  IN  SUITS  BY  CREDITORS,  ETC. 

Suits  by  Creditors.']  ^In  suits  at  commoQ  law  nothing  more     PaetIV. 
can  be  done  than  to  establish  the  debt  of  the  creditor,  and  if  the     ^"^^^  ^' 
assets  are  not  of  a  legal  nature,  or  if  a  marshalling  of  the  assets 
is  indispensable  to  a  due  payment  of  the  creditor's   claim,  the 
remedy  at  law  cannot  be  effectual,  and  recourse  must  be  had  to 
equity. 

A  creditor  may  proceed  for  payment  of  his  own  debt,  and  seek 
a  discovery  of  the  assets  for  this  purpose  only.  If  he  does  so,  and 
an  account  is  taken,  the  court  will,  upon  the  footing  of  such  an 
account,  proceed  to  make  a  final  decree  in  favour  of  the  creditor 
without  sending  him  back  to  law  for  the  recovery  of  his  debt. 
The  more  usual  course,  however,  pursued  in  the  case  of  creditors 
18  for  one  or  more  creditors  to  proceed  by  and  on  behalf  of  him  or 
themselves,  and  all  other  creditors  who  shall  come  in,  for  an 
account  of  the  assets  and  a  due  division  of  the  estate  (Story,  Equity 
Juris.  §  546,  547).  The  application  to  the  Court  of  Chancery  for 
relief  in  the  administration  of  estates  made  by  the  executor  or 
administrator  himself,  when  he  finds  the  affairs  of  his  testator  or 
intestate  so  much  involved  that  he  cannot  safely  administer  the 
estate  except  under  the  direction  of  the  court,  or  when  for  other 
reasons  he  desires  to  have  the  protection  of  the  court,  is  now  made 
under  the  Trustees  Relief  Acts,  as  to  which  see  post,  p.  18. 

Legal  and  Equitable  Assets  J] — Those  portions  only  of  the  assets 
of  a  deceased  person  are  deemed  legal  assets  which  by  law  are 
directly  liable,  in  the  hands  of  his  executor  or  administrator,  to  the 
payment  of  debts  and  legacies,  and  which  can  be  reached  by  a  suit 
at  law  against  him,  either  by  a  common  judgment,  or  by  a  judg- 
ment upon  a  devastavit  against  him  personally.  But  it  is,  perhaps, 
more  accurate  to  say,  that  legal  assets  are  such  as  come  into  the 
hands  and  power  of  an  executor  or  administrator,  or  such  as  he  is 
intrusted  with  by  law,  virtute  officii,  to  dispose  of  in  the  course  of 
administration.  In  other  words,  whatever  an  executor  or  adminis- 
trator takes  qua  executor  or  administrator,  or  in  respect  to  his 
office,  is  to  be  considered  as  legal  assets.  Equitable  assets  are,  on 
the  other  hand,  all  assets  which  are  chargeable  with  the  payment 
of  debts  or  legacies  in  equity,  and  which  do  not  fall  under  the 
description  of  legal  assets.  They  are  called  equitable  assets  because, 
in  obtaining  payment  out  of  them,  they  can  be  reached  only  by  the 
aid  and  instrumentality  of  a  court  of  equity.  They  are  also  called 
equitable  for  another  reason,  and  that  is,  that  the  rules  of  distribu- 
tion by  which  they  are  governed  are  different  from  those  of  the 
distribution  of  legal  assets  (see  infra).  It  may  be  laid  down  as  a 
general  principle,  that  everything  is  considered  as  equitable  assets 
which  the  debtor  has  made  subject  to  his  debts  generally,  and  which, 
without  his  act.,  would  not  have  been  subject  to  the  payment  of  his 
debts  generally  {t). 

it)  Story's  Equity  Jurist.  §  551,  is  Bain  v.  Sadler y  40  L.  J.  (N.  S.) 
552.    The  latest  case  on  this  subject       Ch.  701. 
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Pa»tiv.  Administration  and  Marshalling  of  Assets, "] — The  personalty 
■  c»^>'^»  is  the  primary  fund  for  the  payment  of  debts  and  legacies,  and,  in 
the  administration  of  assets,  courts  of  equity  follow  the  same  rules 
in  regard  to  legal  assets  which  are  adopted  by  courts  of  law,  and 
give  the  same  priority  to  the  different  classes  of  creditors  which  is 
enjoyed  at  law ;  but  in  regard  to  equitable  assets  courts  of  equity, 
in  the  actual  administration  of  them,  adopt  very  different  rules  from 
those  adopted  in  courts  of  law  in  the  administration  of  legal  assets. 
Thus,  in  equity,  it  is  a  general  rule  that  equitable  assets  shall  be 
distributed  equally  and  pari  passu,  among  all  the  creditors,  with- 
out any  reference  to  the  priority  or  dignity  of  the  debts,  and  if  the 
fund  falls  short,  all  the  creditors  are  required  to  abate  in  proportion. 

See  now  32  &  33  Vict.  c.  46,  abolishing  the  distinction  as  to 
priority  of  payment  between  specialty  and  simple  contract  debts, 
ante,  Vol.  I.  pp.  625,  626,  note. 

In  the  sense  of  courts  of  equity,  the  marshalling  of  assets  is 
such  an  arrangement  of  the  different  funds  under  administration 
as  shall  enable  all  the  parties,  having  equities  thereon,  to  receive 
their  due  proportions,  notwithstanding  any  intervening  interests, 
liens,  or  other  claims  of  particular  persons  to  prior  satisfaction  out 
of  a  portion  of  these  fimds.  Thus,  where  there  exist  two  or  more 
funds,  and  there  are  several  claimants  against  them,  and  at  law 
one  of  the  parties  may  resort  to  either  fund  for  satisfaction,  but 
the  others  can  come  upon  one  only,  these  courts  of  equity  exercise 
the  authority  to  marshall  (as  it  is  called)  the  funds,  and  by  this 
means  enable  the  parties  whose  remedy  at  law  is  confined  to  one 
fund  only,  to  receive  due  satisfaction  (Story's  Equity  Juris.  §  553, 
658). 

As  to  the  payment  of  mortgage  debts  out  of  personalty,  see  17 
&  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69. 

Suits  by  Legatees,] — Courts  of  equity  exercise  jurisdiction  in 
regard  to  legacies,  whether  pecuniary  or  specific.  No  suit  will 
lie  at  the  common  law  to  recover  them  unless  the  executor  has 
assented  thereto.  In  cases  of  specific  legacies  of  goods  and 
chattels,  after  the  executor  has  assented  thereto,  the  property 
vests  immediately  in  the  legatee,  who  may  maintain  an  action  at 
law  for  their  recovery.  The  same  rule  has  been  attempted  to  bo 
applied  at  law  to  cases  of  pecuniary  legacies,  where  the  executor 
had  expressly  assented  thereto,  and  there  are  certainly  decisions 
that,  in  the  case  of  an  express  promise  to  pay  a  pecuniary  legacy 
in  consideration  of  assets,  an  action  will  lie  ;  but  these  cases  seem 
not  to  have  been  decided  upon  satisfactory  principles,  and  have 
been  doubted  and  disapproved  (Story's  Equity  Juris.  §  591). 
But  whether  a  pecuniary  legacy  is  recoverable  at  law  or  not,  after 
an  assent  thereto  by  an  executor,  it  is  very  certain  that  courts 
of  equity  now  exercise  a  concurrent  jurisdiction  with  all  other 
courts  in  cases  of  legacies,  whether  the  executor  has  assented 
thereto  or  not  {Id.), 
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Legatees  are  in  general  entitled  to  the  same  equities  as  creditors     Pa»t  iy. 
where  the  personal  estate  is  exhausted  by  specialty  creditors.     ^'^^'  ^' 
They  are  therefore  permitted  to  stand  in  the  place  of  the  specialty 
creditors  against  the  real  assets  descended  to  the  heir  (Story's 
Equity  Juris.  §  665). 

The  jurisdiction  of  the  original  County  Court  Act,  9  &  10  Vict. 
c  96,  s.  65,  as  enlarged  by  the  13  &  14  Vict  c.  61,  s.  1,  extended 
to  the  recovery  of  any  demand  not  exceeding  the  sum  of  50/., 
which  is  the  amount  or  part  of  the  amount  of  a  distributive  share 
under  an  intestacy,  or  of  any  legacy  under  a  will.  For  legacies 
within  this  amount^  proceedings  may  still  be  taken  as  heretofore. 
As  to  the  practice  and  cases  decided  under  this  provision,  see  antCy 
Vol  I.  p.  767. 

§  3.— Jurisdiction  in  Suits  for  the  Execution  of  Trusts. 

"  All  suits  for  the  execution  of  trusts  in  which  the  trust  estate 
or  fund  shall  not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds"  (tf ). 

What  are  technically  called  trusts,  that  is,  estates  vested  in  per- 
sons upon  particular  trusts  and  confidences,  are  wholly  without 
any  cognizance  at  the  common  law ;  and  the  abuses  of  such  trusts 
and  confidences  are  beyond  the  reach  of  any  legal  process.  But 
they  are  cognizable  in  courts  of  equity  ;  and  hence  they  are  called 
equitable  estates ;  and  an  ample  remedy  is  there  given  in  favour  of 
the  cestuis  que  trust  (the  parties  beneficially  interested)  for  all 
wrongs  and  injuries,  wnether  arising  from  negligence  or  positive 
misconduct  (Story's  Equity  Juris.  §  29). 

Independently  of  the  cases  obviously  within  this  branch  of 
jurisdiction,  the  power  here  conferred  will  be  usefiil  in  a  class  of 
cases  which  have  been  held  to  be  just  without  the  jurisdiction  of 
the  county  court  conferred  by  the  original  act  giving  power  to  sue 
in  the  county  court  for  small  legacies.  Thus,  where  a  testator 
devised  to  his  son  certain  freehold  and  leasehold  estates  and 
chattels,  on  condition  of  his  son  paying  {inter  alia)  to  his  mother 
the  sum  of  As,  a  week  during  her  life,  it  was  held,  that  the  mother's 
claim  was  not  a  claim  of  a  legacy  within  the  provision  referred  to 
{Longbottom  v.  Longbottom,  22  L.  J.  (N.  S.)  Exch.  74).  A 
testator  bequeathed  to  the  defendant  100/.  in  trust  to  pay  that 
amount  to  the  plaintiff  on  his  attaining  twenty-one  years,  and  in 
the  meantime  to  invest  it  and  to  pay  the  plaintiff  the  interest,  with 
power  to  the  defendant,  whom  he  styled  ''trustee,"  to  advance 
either  the  part  or  the  whole  for  the  education,  &c.  of  the  plaintiff, 
or  otherwise  for  his  benefit  during  his  infancy.  The  plaintiff,  on 
attaining  his  majority,  sued  the  defendant  in  the  county  court  for 
a  balance  of  50/.  of  the  100/.,  part  having  been  applied  pursiiaut 
to  the  terms  of  the  will ;  it  was  held,  that  the  county  court  had  no 

(tt)  2S  &  29  Vict.  c.  99,  s.  1,  snb-s.  (2),  ante,  p.  3. 
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jurisdiction  under  the  original  act,  the  100/.  not  having  been  given 
as  a  legacy  but  by  way  of  trust  ( Phillips  v.  Hewston,  25  L.  J. 
(N.  S.)  Exch.  133,  and  see  ante,  Vol.  I.  p.  770). 

It  is  clear  that  the  claimants  in  both  the  above  cases  would  be 
entitled  to  relief  in  the  county  court  under  either  the  first  or  second 
sub-sections  of  sect.  1  of  "The  County  Courts  Act,  1865.*' 

It  is  to  be  observed  that  the  county  court  jurisdiction  extends 
to  constructive  or  implied  trusts  as  well  as  to  express  trusts  (x). 


§  4.— Jurisdiction  in  Suits  for  Foreclosure  or  Redemption, 
or  for  enforcing  any  cliarge  or  llen. 

"  All  suits  for  foreclosure  or  redemption,  or  for  enforcing  any 
charge  or  lien,  where  the  mortgage,  charge  or  lien  shall  not  exceed 
in  amount  the  sum  of  five  hundred  pounds"  (y). 


Rights  of  Mortgagors  and  Mortgagees.'} — Although  upon  non- 
payment of  the  mortgage  debt  at  the  time  stipulated  by  the  deed 
the  property  becomes  forfeited  and  the  estate  absolutely  vested  in 
the  mortgagee  at  the  common  law,  the  courts  of  equity  interpose 
and  consider  the  real  value  of  the  tenements  compared  with  the 
sum  borrowed  ;  "  and  if  the  estate  be  of  greater  value  tlian  the  sum 
lent  thereon,  they  will  allow  the  mortgagor  at  any  reasonable  time 
to  recall  or  redeem  his  estate,  paying  to  the  mortgagee  his  principal, 
interest  and  expenses:  for  otherwise,  in  strictness  of  law,  an  estate 
worth  1,000/.  might  be  forfeited  for  non-payment  of  100/.  or  a  less 
sura.  This  reasonable  advantage,  allowed  to  mortgagors,  is  called 
the  equity  of  redemption :  and  this  enables  a  mortgagor  to  call  on 
the  mortgagee,  who  has  possession  of  his  estate,  to  deliver  it  back 
and  account  for  the  rents  and  profits  received,  on  payment  of  his 
whole  debt  and  interest  {z).     But,  on  the  other  hand,  the  mort- 


(x)  Clayton  v.  Fenton,  Law  Rep., 
4  Eq.  168 ;  86  L.  J.  (N.  S.)  Ch.  428. 

(y  >  28  &  29  Vict.  c.  99,  8.  1,  sub-s. 
(3),  ante,  p.  3.  Where  a  second  mort- 
gagee filed  a  plaint  against  the  first 
mortgagee  and  a  parch ascr  from  him 
(after  notice  of  the  second  mortgage 
and  claim  to  redeem),  and  the  mort- 
gagor's representatives,  praying  that 
Uie  sale  might  be  declared  invalid  and 
set  aside,  and  also  praying  for  an  order 
for  redemption  and  foreclosure;  it 
was  held,  that  the  suit  was  within 
the  county  conrt  jurisdiction  although 
the  offer  to  redeem  was  disputed  (and, 
therefore,  not  being  an  ordinary  re- 
demption suit),  and  although  the  suit 


prayed  for  the  deed  to  be  set  aside. 
Powell  V.  RohertSy  Law  Rep.  9  Eq. 
169 ;  39  L.  J.  ( N.  S. )  Ch.  44.  In  hold- 
ing that  the  county  court  had  juris- 
diction, it  appears  to  have  been  on  the 
ground  that  the  prayer  should  not  have 
been  to  set  aside  the  deed,  as  it  would 
not  be  proper  in  a  suit  of  that  kind, 
and  that  the  decree  was  properly  silent 
on  the  point. 

(2 )  "  It  is  now  firmly  established 
that  the  mortgagor  has  an  estate  in 
the  land  in  equity,  in  the  nature  of  a 
trust  estate,  which  may  be  granted, 
devised  and  entailed."  Stor>''8  Equity 
Juris.  §  1016. 
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gagee  may  either  compel  the  sale  of  the  estate,  in  order  to  get  the     p^^t  ly* 
whole  of  his  money  immediately ;  or  else  call  upon  the  mortgagor  — "^'' 
to  redeem  his  estate  presently,  or  in  default  thereof,  to  he  for  ever 
foreclosed  fix)m  redeeming  the  same ;  that  is,  to  lose  his  equity  of 
redemption  without  possihility  of  recall"  (2  Bla.  Comm.  158,  159). 

If  the  mortgagor  permits  the  mortgagee  to  hold  possession  of 
the  mortgaged  property  for  twenty  years  without  accounting,  or 
without  admitting  that  he  possesses  a  mortgage  title  only,  the 
mortgagor  loses  his  right  of  redemption,  and  the  title  of  a  mort- 
gagee becomes  as  absolute  in  equity  as  it  previously  was  in  law. 
So  with  respect  to  a  mortgagee :  If  he  has  suffered  the  mortgagor 
to  remain  in  possession  for  twenty  years  after  the  breach  of  the 
condition  without  any  payment  of  interest  or  any  admission  of 
the  debt,  or  other  duty,  the  right  of  foreclosure  will  generally  be 
deemed  to  be  barred  and  extinguished.  However,  in  cases  of  this 
sort,  as  the  bar  is  not  positive,  but  is  founded  upon  a  presumption 
of  payment,  it  is  open  to  be  rebutted  by  circumstances.  (Story's 
Equity  Juris.  §  1028a,  10286,  8th  edit.) 

As  powers  of  sale  are  now  generally  inserted  in  mortgages, 
there  will  seldom  be  any  necessity  for  resorting  to  the  court  to 
compel  a  sale  in  the  case  of  express  mortgages  ;  but,  on  the  other 
hand,  in  suits  for  foreclosure  the  court  may  direct  a  sale  of  the 
mortgaged  property  instead  of  a  foreclosure  on  such  terms  as  it 
may  think  fit  (15  &  16  Vict  c.  86,  s.  48)  ;  and  in  most  cases,  it  is 
presumed,  the  judge  of  the  county  court  would  act  on  this  power, 
unless  indeed  it  were  apparent  that  a  sale  would  not  realize  more 
than  the  mortgage  debt  and  costs. 

It  may  be  observed  here  that  by  the  statute  4  &  5  W.  &  M. 
c  16  (still  in  force),  if  any  person  mortgages  his  estate  and  docs 
not  previously  inform  the  mortgagee  in  writing  of  a  prior  mort- 
gage, or  of  any  judgment  or  incumbrance  which  he  has  volun- 
tarily brought  upon  the  estate,  the  mortgagee  holds  the  estate  as 
an  absolute  purchaser,  free  from  the  equity  of  redemption  of  the 
mortgagor. 

Equitable  Mortgages,"] — "  Mortgages  may  not  only  be  created 
by  the  express  deeds  and  contracts  of  the  parties,  but  they  may 
also  be  implied  in  equity,  from  the  nature  of  the  transactions 
between  the  parties;  and  then  they  are  termed  equitable  mortgages. 
Thus  for  instance,  it  is  now  settled  in  England,  that  if  the  debtor 
deposits  his  title  deeds  to  an  estate  with  a  creditor,  as  security  for 
an  antecedent  debt,  or  upon  a  fresh  loan  of  money,  it  is  a  valid 
agreement  for  a  mortgage  between  the  parties,  and  is  not  within 
the  operation  of  the  Statute  of  Frauds"  (a). 

This  doctrine  is  not  "  ordinarily  applied  to  enforce  parol  agree- 
ments to  make  a  mortgage,  or  to  make  a  deposit  of  title  deeds  for 

(a)  Story's  Equity  Juris.  §  1020. 
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such  a  purpose ;  but  it  is  strictly  confined  to  an  actual  immediate 
and  bona  Jide  deposit  of  the  title  deeds  with  the  creditor,  as  a 
security,  in  order  to  create  the  lien"  (A). 

An  equitable  mortgage  will  not,  in  general,  avail  against  a  subKe- 
quent  mortgagee  by  deed  without  notice  of  the  prior  deposit  of  the 
title  deeds.  Still  the  second  mortgagee  may,  by  not  inquiring 
from  the  mortgagor  for  the  title  deeds,  be  guilty  of  gross  negligence, 
sufficient  to  invalidate  his  title ;  but  it  is  otherwise  if  he  has  made 
such  inquiry  and  a  reasonable  excuse  was  given  for  their  non- 
delivery (c). 

Ptiority  between  actual  Mortgagees,"] — In  the  case  of  actual 
mortgage,  the  mere  fact  that  a  first  mortgagee  has  left  the  title 
deeds  in  the  possession  of  the  mortgagor,  without  any  attendant 
circumstances  of  fraud,  will  not  be  sufficient  to  postpone  such  first 
mortgagee  to  a  second,  who  has  taken  the  title  deeds  with  his 
mortgage  without  any  notice  of  the  prior  mortgage  (d), 

"  The  Bankruptcy  Act,  1 869,"  reserves  the  remedies  of  mortgagees, 
and  if  a  mortgagee  desires  to  foreclose  against  a  bankrupt,  he  can 
only  get  that  by  an  equitable  suit,  but  if  he  only  desires  a  sale,  he 
ought  to  proceed  in  the  bankruptcy  court,  although  he  has  the 
right  to  proceed  in  equity  (c). 

As  to  the  right  and  mode  of  redeeming  in  the  case  of  ejectment 
by  mortgagee  against  mortgagor,  see  County  Court  Rules,  1868, 
Rule  256,  ante.  Vol.  I.  pp.  410,  411  (/). 

Where  in  a  mortgagee's  suit,  the  estate  is  sold  under  the  di- 
rection of  the  court ;  and  the  purchase-money  is  insufficient  to  pay 
all  the  incumbrances,  no  puisne  incumbrancer  is  entitled  to  his 
costs  incident  to  the  sale  until  the  debts  and  costs  of  all  prior  in- 
cumbrances have  been  fully  discharged  {g). 


§  5.— Jurisdiction  in  Suits  for  Specific  Performance  of,  or 
for  the  delivering  up  or  cancelling,  ant  agreement 
FOR  THE  Sale  or  Purchase  of  Property. 

"  The  County  Courts  Act,   I860,"  under  the  fourth  head  in 
sect.  1,  gave  jurisdiction  to  the  county  courts  in  '*  all  suits  for 


S! 


h)  Story's  Equity  Juris.  §  1020. 

^0)  Id,  See  as  a  recent  case  on 
this  subject,  where  the  authorities  are 
cited,  Ratcliffe  v.  Barnard^  40  L.  J. 
(N.  8.)  Ch.  147, 777.  As  to  the  effect 
of  non-re^stration  of  mortgage  deeds 
where  registration  necessary,  see  Hol- 
land V.  Hart,  40  L.  J.  (N.  S.)  Ch.  345. 

(rf)  Story's  Equity  Juris.  |  1020. 
As  to  priority  in  general  see  the  rule 
laid  down  in  Hqpkinson  t.  Rolf,  9 


H.  L.  Cas.  614;  34  L.  J.  (N.  S.)  Ch. 
468. 

(tf)  White  V.  Simmons f  40  L.  J. 
(N.  S.)  Ch.  689;  see  also  The  Metro- 
politan Bank  V.  Offordf  39  L.  J. 
(N.  S.)  Ch.  820. 

(/)  See  also  Bourton  v.  Williams^ 
Iaw  Rep.  9  Eq.  297;  39  L.  J.  (N.  S.) 
Ch.  800. 

(a)  Wanham  v.  Machin,  Law  Rep. 
10  Eq.  447;  39  L.  J.  (N.  S.)  Ch.  789. 
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Specific  performance,  or  for  the  deliyerinff  up  or  cancelling  any     Pa«tIV. 
agreement  for   the   sale    or    purchase   of  any  property,   where  . — '^^'  '  - 
the  purchase-money  shall  not  exceed  the  sum  of  five  hundred 
pounds"  (A). 

In  consequence  of  the  omission  of  the  word  **  of,*'  after  "  specific 
performance,"  the  precise  effect  of  the  above  head,  was  to  give  the 
county  court  jurisdiction  in  all  suits  for  specific  performance, 
although  it  was  intended  to  be  confined  to  agreements  for  the  sale 
or  purchase  of  any  property  where  the  purchase-money  shall  not 
exceed  500/. 

This  very  material,  although  verbal,  omission  was  remedied  or 
attempted  to  be  remedied  by  "  The  County  Courts  Act,  1867** 
(30  &  31  Vict.  c.  142).     Sect.  9  of  that  act  enacts,  that— 

"  The  jurisdiction  which  is  given  by  the  act  passed  in  the  session  SuitB  in 
holden  in  the  twenty-eighth  and  twenty- ninth  years  of  the  reign  of  her  dlctimi  under 
Majesty,  intituled  an  act  to  confer  on  the  county  courts  a  limited  juris-  28  *  39  vict. 
diction  in  equity,  so  far  as  relates  to  cases  coming  within  the  fourth'  head  ^^JjiJ^T  ** 
of  the  first  section  of  the  said  act,  may,  from  and  after  the  passing  of 
this  act,  be  exercised  in  all  suits  for  specific  performance  of  or  for  the 
reforming,  delivering  up,  or  cancelling  of  any  agreement  for  the  sale, 
purchase,  or  lease  of  any  property  where,  in  the  case  of  a  sale,  or  pur- 
chase, the  purchase- money,  or  in  the  case  of  a  lease,  the  value  of  the 
property,  snail  not  exceea  five  hundred  pounds.** 

The  act,  it  will  be  seen,  introduces  the  omitted  word  "  of,"  and 
is  intended  to  wholly  supersede  the  fourth  head  of  the  original  act. 
It  is  to  be  regretted  that  this  intention  was  not  carried  out  by 
expressly  repealing  the  fourth  head.  As  the  9th  section  is  framed 
it  is  capable  of  being  read  simply  as  an  extension  of  jurisdiction, 
leaving  the  fourth  head  to  stand  as  before  with  the  doubtful  juris- 
diction "  in  all  suits  for  specific  performance." 

Nevertheless  as  there  ai*e  no  orders  or  rules  or  forms  provided 
for  the  fourth  sub-section  of  the  first  section  of  '^  The  County 
Courts  Act,  1865,"  that  sub-section  must  be  treated  as  no  longer 
having  any  operation. 

The  amended  provision  also  expressly  includes  leases  (t),  and 
also  the  reforming  of  agreements. 

Suits  for  Specific  Performance.^ — A  court  of  equity  may 
compel  executory  agreements  to  be  carried  into  strict  execution 
unless  where  it  is  improper  or  impossible :  and  hence  a  fiction  is 
established,  that  what  ought  to  be  done  shall  be  considered  as  being 
actually  done,  and  shall  relate  back  to  the  time  when  it  ought  to  have 
been  done  originally  (3  Bla.  Comm.  438). 

(A)  28  &  29  Vict  c  99,  s.  1,  snb-s.  tion,  it  was  held  that  a  liberal  con- 

(4),  ante,  p.  8.  stmction  would  iuclade  them.    Will- 

(i)  Although  agreements  for  leases  cox  y.  Marshall,  Law  Rep.,  8  Eq.  270 ; 

were  not  odsinidly  expressly  men-  86  L.  J.  (N.  S.)  Ch.  358. 
tioned  in  the  fourth  head  of  jurisdio- 
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PAmT  IV.  By  the  common  law  every  covenant  to  sell  or  transfer  a  thing, 
^°^''  ^'  if  there  is  no  actual  transfer,  is  treated  as  a  mere  personal  contract, 
and  as  such,  if  it  is  unperformed  by  the  party,  no  redress  can  be 
had  except  in  damages ;  thus  allowing  the  party  the  election, 
either  to  pay  damages,  or  to  perform  the  contract,  at  his  sole 
pleasure.  But  courts  of  equity  have  deemed  such  a  course  wholly 
inadequate  for  the  purposes  of  justice ;  and  they  have  not  hesitated 
to  interpose  and  require  from  the  conscience  of  the  offending  party 
a  strict  performauce  of  what  he  cannot  without  manifest  wrong  or 
fraud  refuse  (Story's  Equity  Juris.  §  714).  The  Court  of 
Chancery  may,  however,  if  it  thinks  fit,  award  damages  to  the 
party  injured  either  in  addition  to  or  in  substitution  for  such 
specific  performance,  and  such  damages  may  be  assessed  in  such 
manner  as  the  court  directs  (21  &  22  Vict.  c.  27,  s.  2).  This 
same  power  is  conferred  (by  force  of  ss.  1  and  2  of  "  The  County 
Courts  Act,  1865,")  upon  the  county  court. 

As  to  the  mode  of  assessing  the  damages,  see  post,  Chap.  VI. 

Agreements  may  be  made  respecting  personal  acts,  personal 
property  and  real  property.  The  county  court  jurisdiction  is, 
however,  confined  to  agreements  for  the  sale  or  purchase  of  pro- 
perty, and  the  most  ordinary  suit  of  this  kind  is  for  the  perform- 
ance of  a  contract  for  the  sale  of  land,  which  may  be  brought 
either  by  the  seller  to  compel  the  other  party  to  complete  the 
purchase  to  which  he  has  agreed,  or  by  the  buyer  to  compel  the 
seller  to  make  a  conveyance  of  the  land  ;  and  the  general  rule  is 
not  to  entertain  jurisdiction  in  equity  for  a  specific  performance 
iof  such  agreements  respecting  goods,  chattels,  stock,  choses  in 
action,  and  other  things  of  a  merely  personal  nature,  where  a 
compensation  in  damages  furnishes  a  complete  and  satisfactory 
remedy  (Story's  Equity  Juris.  §  718).  It  may  be  observed,  that 
although  under  "  The  Common  Law  Procedure  Act,  1854,"  the 
plaintiff,  in  an  action  in  any  of  the  superior  courts,  may  claim 
a  writ  of  mandamus  commanding  the  defendant  to  fulfil  any  duty 
in  the  fulfilment  of  which  the  plaintifif  is  personally  interested,  it 
has  been  decided  that  this  provision  does  not  extend  to  a  duty 
arising  out  of  a  personal  contract,  but  refers  to  the  class  of  cases 
in  which  there  is  a  duty  of  a  public  nature,  or  a  duty  created 
by  act  of  parliament  in  the  fulfilment  of  which  some  one  has 
a  personal  interest  {Benson  v.  Paul,  6  E.  &  B.  273 ;  25  L.  J. 
(N.  S.)  Q.  B.  274).  It  does  not  therefore  interfere  with  the  cases 
which  are  ordinarily  the  subject  of  a  suit  in  equity  for  specific  per- 
formance, and  clearly  does  not  apply  to  suits  for  specific  perform- 
ance of  agreements  for  the  sale  or  purchase  of  property  to  which 
this  branch  of  the  equitable  jurisdiction  of  the  county  court  is 
confined. 

Suits  for  delivering  up  or  cancelling  Agreements,'] — When 
doeds  are  wrongfully  withheld  from  those  whose  estates  they 
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concern,  the  courts  of  equity  will  render  assistance  to  obtain  the 
deliveiy  of  them ;  and  those  courts  will  also  generally  set  aside, 
cancel,  and  direct  to  be  delivered  up,  agreements  and  other  instru- 
ments, however  solemn  in  their  form  or  operation,  which,  though 
good  in  law,  justice  or  public  policy  require  to  be  annulled ;  firsty 
when  there  is  actual  fraud  in  the  defendant,  in  which  the  plaintiff 
has  not  participated ;  secondly,  when  there  is  a  constructive  fraud 
against  public  policy,  and  the  plaintiff  has  not  participated  thei^ein  ; 
thirdly y  when  there  is  a  fraud  against  public  policy,  and  the 
plaintiff  has  participated  therein,  but  public  policy  would  be  defeated 
by  allowing  it  to  stand  ;  &ud  fourthly,  when  there  is  a  constructive 
fraud  by  both  parties,  but  they  are  not  in  pari  delicto  (Story*  b  Equity 
Juris.  §  695). 

As  to  the  Jir 8 1  class  of  cases  :  When  one  party  complains  that 
another  has  circumvented  him  in  a  bargain  by  some  misrepresenta- 
tion, he  must  show  that  such  misrepresentation  involved  not  only 
an  actual  falsity,  but  a  falsity  which  materially  influenced  him  in 
entering  into  the  bargain.  Thus  false  descriptions  of  non-essential 
and  unimportant  particulars  will  vitiate  no  bargain  ;  nay,  even  a 
material  misrepresentation  will  not  be  regarded  by  a  court  of  equity 
in  cases  where  the  one  party  cannot  be  presumed  to  have  placed  any 
trust  and  confidence  in  the  other.  In  matters  of  mere  opinion,  or 
those  which  are  equally  open  to  each  side  for  examination  and 
inquiry,  this  rule  will  hold  good.  The  mere  puffing  and  praise  of 
a  seller,  bestowed  upon  his  own  commodity,  will  not  be  supposed 
to  influence  the  judgment  of  a  buyer  of  ordinary  sagacity,  and  it  is 
not  the  province  of  courts  of  justice  to  aid  those  who  will  not  use 
their  own  sense  and  discretion  (h).  But  the  case  is  otherwise 
when  the  seller  misrepresents  or  conceals  some  fact  with  regard  to 
which  the  buyer  must  needs  trust  him  for  information  ;  some 
matter  which  could  alone  be  in  the  seller's  cogTiizance,  or  upon 
which  he  would  be  the  best  authority.  If  a  man  bargain  to  sell 
another  a  house  in  a  distant  town,  knowing  at  the  same  time  that 
the  house  has  been  burnt  down,  such  a  bargain  will  be  set  aside  ; 
for  each  party  is,  as  a  general  rule,  bound,  in  every  case  to  com- 
municate to  the  other  his  knowledge  of  mutual  facts,  provided  he 
knows  the  other  to  be  ignorant  of  Uiem,  and  they  be  not  naked  and 


Pabt  IV. 
Chap.  I. 


(it)  **  The  Sale  of  Land  by  Auction 
Act,  1867"  (30  &  31  Vict  c.  48),  s.  4, 
recites  that,  **  whereas  there  is  at  pre- 
sent a  conflict  between  her  Majesty's 
courts  of  law  and  equity  in  respect  of 
the  validity  of  sales  by  auction  of  land 
where  a  puffer  has  bid,  although  no 
right  of  bidding  on  behalf  of  the  owner 
was  reserved,  the  courts  of  law  holding 
that  all  such  sales  are  absolutely 
illegal,  and  the  courts  of  equity  under 
tome  circumstances  givine  effect  to 
them,  but  even  in  courts  of  equity  the 


rule  is  unsettled ;  and  whereas  it  is 
expedient  that  an  end  should  be  put 
to  such  conflicting  and  unsettled  opi- 
nions ;"  and  enacts,  that  '*  whenever 
a  sale  by  auction  of  land  would  be 
invalid  at  law  by  reason  of  the  em- 
ployment of  a  puffer,  the  same  shall 
be  deemed  invalid  in  equity  as  well  as 
at  law."  Sects.  5  and  6  provide  for 
a  reserved  price,  and  sect.  7  restricts 
the  practice  of  the  courts  of  equity  to 
open  biddings.  See  Oilliat  v.  OiU 
liat,  89  L.  J.  (N.  S.)  Ch.  142. 
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pakt  IV.  open,  or  equally  within  the  reach  of  his  observation.  But  this 
^'^^-  ^'  must  be  restricted  to  facts  immediately  relating  to  the  thing  in 
question,  for  the  mere  concealment  of  extrinsic  facts,  which  may 
possibly  influence  the  market  value  of  a  commodity,  and  of  which 
one  party  happens  to  have  private  and  exclusive  information,  will 
not  affect  the  validity  of  a  bargain.  Whenever,  however,  2i  fidu- 
ciary relation  of  any  sort  subsists  between  the  parties,  then  the 
smallest  concealment  of  anything  whatever  which  tends  to  the  dis- 
advantage of  the  one,  whose  interest  the  other  is  bound  in  faith 
to  protect,  will  be  scrutinized  with  the  sharpest  eye.  It  is  a  well- 
known  rule  of  a  court  of  equity,  that  no  person  standing  in  the 
situation  of  a  trustee  can  purchase  the  property  of  his  cestui  que 
trust ;  this  rule  applies  to  all  persons  having  either  a  fiduciary 
character,  or  having  a  power  given  them  by  their  situation  which 
it  is  possible  they  may  abuse. 

The  second  class  of  cases  consists  of  constructive  frauds^  or 
such  acts  or  contracts,  as  although  not  originating  in  any  evil  design 
to  defraud  or  injure  another,  yet  having  a  tendency  to  deceive,  or 
to  violate  public  or  private  confidence,  are  deemed  worthy  of  re- 
pression equally  with  frauds  of  the  more  gross  or  palpable  sort. 
This  class  may  be  illustrated  by  secret  dispositions  of  property  by 
women  in  contemplation  of  marriage,  without  her  intended  hus- 
band's privity,  which  are  held  void  as  being  in  derogation  of  the 
marital  rights  of  the  husband,  and  a  fraud  upon  his  just  expecta- 
tions. And  a  secret  conveyance  made  by  a  woman,  under  like 
circumstances,  in  favour  of  a  person  for  whom  she  is  under  no 
moral  obligation  to  provide,  would  be  similarly  treated.  But  if 
she  only  reasonably  provides  for  her  children  by  a  former  marriage, 
in  the  absence  of  any  palpable  deception  practised  on  the  intended 
husband,  such  an  arrangement  will,  it  seems,  stand  good  (3  Bla. 
Comm.  by  Kerr,  501,  502). 

It  must  be  observed  that  the  county  court  jurisdiction  is  confined 
to  the  case  of  agreements  for  sale  or  purchase  (t.  e,  for  money), 
BO  that  settlements  of  the  above  description  would  scarcely  fall 
within  the  cognizance  of  these  courts. 

The  third  class  may  be  illustrated  by  the  common  case  of  a 
gaming  security,  which  will  be  decreed  to  be  given  up,  notwith- 
standing both  parties  have  participated  in  the  violation  of  the  law 
because  public  policy  will  be  best  subserved  by  such  a  course. 

The  fourth  comprises  a  class  of  cases  where,  although  both  par- 
ties have  participated  in  the  guilty  transaction,  yet  the  one  who 
seeks  relief  has  acted  under  circumstances  of  oppression,  imposi- 
tion, hardship,  undue  influence,  or  great  inequality  of  age  or  condi- 
tion, so  that  in  a  morale  as  well  as  in  a  legal  point  of  view,  his 
^uilt  may  be  deemed  less  than  that  of  his  associate  (Story's  Eq. 
Juris.  8th  edit.  §  695a). 

It  may  be  observed  that  no  purchase  made  bona  fide  and  without 
fraud  or  unfair  dealing,  of  any  reversionary  interest  in  real  or  per- 
sonal estate,  can  now  be  opened  or  set  aside  merely  on  th^  ground 
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of  nndervalae  (I) ;  but  this  does  not  take  away  the  protection  thrown 
by  the  courts  of  equity  **  around  unwary  young  men  who  are  in  the 
bands  of  unscrupulous  persons  ready  to  take  advantage  of  their 
necessities  "  (m). 


Pabt  IV. 
Chap.  I. 


§  6. — Jurisdiction  in  Suits  for  Partition. 

"  The  Partition  Act,  1868  "  (31  &  32  Vict.  c.  40),  (which  pro- 
vides for  a  sale  and  distribution  of  the  proceeds,  instead  of  a 
partition  of  property,  under  certain  circumstances),  enacts — 

Sect.  12.  "  In  England  the  county  courts  shall  have  and  exercise  the 
like  power  and  authority  as  the  Court  of  Chancery  in  suits  for  partition 
(including  the  power  and  authority  conferred  by  this  act)  in  any  case 
where  the  property  to  which  the  suit  relates  does  not  exceed  in  value 
the  sum  of  five  hundred  pounds,  and  the  same  shall  be  had  and  exercised 
in  like  manner,  and  subject  to  the  like  provisions  as  the  power  and 
authority  conferred  by  section  one  of  the  County  Courts  Act,  1865  (n). 

Where  in  a  partition  suit  the  question  was  one  of  disputed 
legal  title,  and  the  plaintiff  had  not  clearly  established  his  claim, 
the  court  retained  the  bill  for  a  year,  with  liberty  to  the  plaintiff 
to  bring  such  action  as  he  might  be  advised  (o). 

A  joint  tenant,  or  tenant  in  common,  in  reversion  or  remainder, 
cannot  maintain  a  suit  for  partition  (p) ;  and  if  a  plaintiff  is  not 
entitled  to  the  relief  prayed  at  the  commencement  of  the  suit,  the 
defect  is  not  cured  by  a  subsequent  acquisition  of  title  (q). 

The  court  may,  in  a  partition  suit,  direct  a  sale  of  part  of  the 
property  and  a  partition  of  the  remainder  (r). 

The  general  rule  is  that  all  the  costs  of  a  partition  suit  are  to  be  oost«of  par. 
borne  by  the  parties  according  to  the  benefit  they  gain  under  the  ttuonsuit. 
partition,  that  is  to  say,  in  proportion  to  the  value  of  their  shares. 
Otherwise,  if  one  party  has  misconducted  himself  («). 


(0  31  k  32  Vict.  c.  4. 

(w)  7)flery.  raf«,  40  L.  J.  (N. S.) 
Ch.  768. 

(ft)  Seo  also  sect.  9  of  31  k  32 
Vict,  c  40,  respecting  parties  to  the 
snit.  As  to  the  construction  of  the 
Partition  Act,  see  Pemherton  v. 
Barnet,  40  L.  J.  (N.  S.)  Ch.  675. 
The  prayer  of  a  petition  may  be  for 
a  sale  and  not  for  a  partition.  Aston 
v.  Meredithf  id,  p.  241.  An  order 
for  sale  may  be  made  although  one 
of  the  parties  entitled  is  out  of  the 
jorisdiction.       Teall  v.   M''att9,   40 


L.  J.,  Ch.  176.  Bat  notice  shonld  be 
eiven  br  ad?erti8ement.  Peters  v. 
Jiaeon,  39  L.  J.  (N.  S.)  Ch.  671. 

(o)  Oiffard  v.  WiUUnns,  89  L.  J. 
(N.  S.)  Ch.  736;  see  also  Silver  v. 
Udall,  id.  p.  118;  and  Slade  t. 
Barlim,  38  id,  369. 

(jf)  Brans  v.  Bagsham,  89  L.  J. 
(N.  S.)  Ch.  145. 

iq)  Id, 

(r)  ItoelmeJt  v.  Chadehet,  38  L.  J. 
(N.  S.)  Ch.  488. 

(«)  Cannon  v.  Johnson,  40  L.  J. 
(N.  S.)  Ch.  46. 


D.     VOL.  n. 
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Part  IV.         §    7. — JURISDICTION    IN    PROCEEDINGS    UNDER    THE    TRUSTEES 

■  ^°^^-  '• .  Relief  Acts,  or  under  the  Trustee  Acts. 

"  All  proceedings  under  the  Trustees  Relief  Acts,  or  under  the 
Trustee  Acts,  or  under  any  of  such  acts,  in  which  the  trust  estate 
or  fund  to  which  the  proceeding  relates  shall  not  exceed  in  amount 
or  value  the  sum  of  five  hundred  pounds''  {t). 

The  jurisdiction  here  given  is  somewhat  difiicult  to  define.  In 
the  first  place,  it  seems  uncertain  what  acts  are  included  in  the 
terms  "  Trustees  Relief  Acts  "  and  "  Trustee  Acts,*'  for  there  are 
acts  containing  important  provisions  relating  to  trustees  which 
have  no  such  general  title,  and  yet  there  can  be  little  doubt  they 
were  intended  to  be  included.  Again,  the  acts  relating  to  trustees 
also  relate  to  other  matters,  and  to  persons  filling  various  other 
characters,  fiduciary  and  otherwise,  and  to  whom  therefore  this 
jurisdiction  seems  to  extend.  Further,  "  proceedings  "  under  the 
acts  are  indefinite. 

Without  attempting  to  settle  these  points,  it  may  be  observed, 
that  by  the  10  &  11  Vict  c.  96,  (for  better  securing  trust  funds, 
and  for  the  reHef  of  trustees,)  trustees,  executors,  adminis- 
trators, &c.,  or  the  majority  where  the  consent  of  the  others 
cannot  be  had  (12  &  13  Vict.  c.  74),  may  pay  trust  moneys,  or 
transfer  stocks  into  the  Court  of  Chancery,  and  the  court  may 
make  orders  on  petition,  without  bill,  for  application  of  the  funds 
and  administration  of  the  trust  (see  more  fully  Sidney  Smith's 
Chancery  Practice,  7th  edit,,  pp.  1113 — 1120)  ;  and  by  the  more 
recent  act,  22  &  23  Vict.  c.  35,  "  to  further  amend  the  law  of 
property  and  to  relieve  trustees,"  **any  trustee,  executor  or  ad- 
ministrator shall  be  at  liberty,  without  the  institution  of  a  suit,  to 
apply  by  petition  to  any  judge  of  the  High  Court  of  Chancery,  or 
by  summons  upon  a  written  statement  to  any  such  judge  at 
chambers,  for  the  opinion,  advice,  or  direction  of  such  judge  on 
any  question  respecting  the  management  or  administration  of  the 
trust  property,  or  the  assets  of  any  testator  or  intestate,  such 
application  to  be  served  upon,  or  the  hearing  thereof  to  be  attended 
by,  all  persons  interested  in  such  application,  or  such  of  them  as 
the  said  judge  shall  think  expedient ;  and  the  trustee,  executor  or 
administrator  acting  upon  the  opinion,  advice  or  direction  given 
by  the  said  judge  shall  be  deemed,  so  far  as  regards  his  own 
responsibility,  to  have  discharged  his  duty  as  such  trustee,  executor 
or  administrator  in  the  subject-matter  of  the  said  application  ;  pro- 
vided nevertheless,  that  this  act  shall  not  extend  to  indemnify  any 
trustee,  executor  or  administrator,  in  respect  of  any  act  done  in 
accordance  with  such  opinion,  advice  or  direction  as  aforesaid,  if 
ijuch  trustee,  executor  or  administrator,  shall  have  been  guilty  of 
any  fraud  or  wilful  concealment  or  misrepresentation  in  obtaining 
such  opinion,  advice  or  direction  ;  and  the  costs  of  such  application 

(t)  28  &  29  Vict  c.  99,  s.  1,  sub-a.  (6),  ante,  p.  3. 
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as  afoi*esaid  shall  be  in  the  discretion  of  the  jndge  to  whom  the    ^^*  ij* 
said  application  shall  be  made  '^  (u).     (It  may  be  observed,  that  —  ' 

although  the  statute  allows  the  application  to  be  by  petition  or 
summons,  in  the  County  Court  the  application  must  be  by  petition ; 
see  Order  XI.,  Rule  1,  post  p.  49.) 

On  the  other  hand,  by  "The  Trustee  Act,  1850"  (13 &  14  Vict. 
c.  60,  extended  and  amended  by  the  15  &  16  Vict.  c.  55),  the 
Court  of  Chancery  may  make  orders  vesting,  or  may  appoint  a 
person  to  convey,  the  real  and  personal  estate  of  trustees  or  mort- 
gagees being  lunatics,  or  of  unsound  mind,  or  infants,  or  of  trustees 
out  of  the  jurisdiction  of  the  court,  or  who  cannot  be  found, 
and  of  trustees  jointly  seised  with  parties  out  of  the  jurisdiction, 
&c.,  or  where  it  is  uncertain  which  of  several  trustees  was  the 
survivor,  or  whether  the  last  trustee  be  living  or  dead,  and  of 
trustees  dying  intestate  without  an  heir,  or  dying  and  it  not  being 
known  who  is  his  heir  or  devisee,  and  contingent  rights  of  unborn 
persons,  &c.  Further,  on  the  neglect  of  any  person  to  transfer 
stock,  or  receive  dividends,  or  to  sue  for  any  chose  in  action,  an 
order  may  be  made  vesting  the  right  in  another  person  ;  and  a 
new  trustee  may  be  appointed  in  the  place  of  a  trustee  convicted 
of  felony  ;  and  in  all  cases  where  it  shall  be  expedient  to  appoint 
new  trustees.     (See,  however,  the  23  &  24  Vict.  c.  145,  s.  27,  em- 

S)wering  co-trustees,  &c.  to  appoint  fresh  trustees  in  certain  cases.) 
y  15  &  16  Vict.  c.  86,  any  one  of  several  cestuis  que  trusty 
without  serving  the  others,  and  any  trustee,  may  obtain  a  decree 
against  any  one  cestui  que  trust  for  the  execution  of  the  trusts  (a:). 

"The  County  Courts  Act,  1867"  (30  &  31  Vict  c  142),  enacts 
that— 

Sect.  24.  "  Any  moneys,  annuities,  Btocks,  or  securities  vested  in  any  Tmstew  maj 
persons  as  trustees,  executors,  administrators,  or  otherwise,  upon  trusts  p^  *™^ 
within  the  meaning  of  an  Act  passed  in  the  session  of  Parliament  holden  tmnSer  stock 
in  the  tenth  and  eleventh  years  of  the  reign  of  her  present  Majesty,  •^  wcari- 
chapter  ninetv-six,  "  for  better  securing  trust  funds,  and  for  the  relief  SSirt?'*'  "** 
of  trustees "  (y)^  where  the  same  does  not  exceed  in  amount  or  value 
the  sura  of  m'e  hundred  pounds,  upon  the  filing  by  such  trustees  or 
other  persons,  or  the  major  part  of  them,  to  or  with  the  registrar  of  the 
county  court  within  the  district  of  which  such  persons  or  any  of  them 
shall  reside,  an  affidavit  shortly  describing  the  instrument  creating  the 
trust  according  to  the  best  of  their  knowledge,  may  in  the  case  of  money 
be  paid  into  a  Post  Office  Savings  Bank  established  in  the  town  in 
which  the  county  court  is  held  in  the  name  of  the  registrar  of  such 
court,  in  trust  to  attend  the  orders  of  the  court,  and  upon  such  persons 
filing  with  the  registrar  the  receipt  or  other  document  given  to  them  by 
the  officer  of  the  said  bank,  the  registrar  shall  record  the  same,  and  give 
to  them  an  acknowledgment  in  such  form  as  may  be  directed  by  any 

(«r)  As  to  the  costs  of  trustees,  see  parties    to    suits,    see    Polnton    t. 

€hinnell  y.  Whitear,  39  L.  J.  (N.  S.)  Painton,  40  L.  J.  (N.  S.)  Ch.  609. 
Cb.  869,  and  cases  there  cited.  (y)  See  a  notice  of  this  statute, 

(d?)  As  to  the  effect  of  this  act  on  ante,  p.  18. 
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rule  of  practice,  which  acknowledgment  shall  be  a  sufficient  discharge 
to  such  persons  for  the  money  so  paid,  and  in  the  case  of  stocks  or 
securities  may  be  transferred  or  deposited  into  or  in  the  names  of  the 
treasurer  and  registrars  of  such  court,  in  trust  to  attend  the  orders  of 
the  court,  and  the  certificate  of  the  proper  officer  of  the  transfer  or 
deposit  of  such  stocks  or  securities  shall  be  a  sufficient  discharge  to 
such  persons  for  the  stocks  or  securities  so  transferred  or  deposited ; 

Erovided  that  where  there  is  not  a  treasurer  a  person  shall  be  nominated 
y  rule  of  practice  to  whom  the  transfer  or  deposit  in  conjunction  with 
the  registrar  may  be  made." 

Sect.  25.  **  For  the  purposes  of  the  last  section  all  the  powers  and 
authorities  given  to  the  Court  of  Chancery  bv  the  act  passed  in  the 
session  of  Parliament  holden  in  the  twelfth  ana  thirteenth  years  of  the 
reign  of  her  present  Majesty,  chapter  seventy-four,  "  for  the  further 
relief  of  trustees"  («),  shall  be  possessed  and  exercised  by  the  county 
courts,  and  any  order  made  by  virtue  of  such  powers  and  authorities 
shall  fully  protect  and  indemnify  all  persons  acting  under  or  in  pur- 
suance of  such  order." 


§  8. — Jurisdiction  in  Proceedings  relating  to  the  Main- 
tenance OR  Advancement  of  Infants. 

"All  proceedings  relating  to  the  maintenance  or  advancement 
of  infants  in  which  the  property  of  the  infant  shall  not  exceed  in 
amount  or  value  the  sum  of  five  hundred  pounds  "  (a). 

The  courts  of  equity  possess  an  exclusive  jurisdiction  in  respect 
to  the  guardianship  over  the  person  and  property  of  infants.  When 
a  child  has  no  other  guardian,  or  the  father,  by  his  misconduct, 
has  disqualified  himself  for  the  charge  of  his  child,  the  Court  of 
Chancery  has  a  right  to  appoint  one.  The  jurisdiction  of  the 
court,  which  extends  to  the  care  of  the  person  of  the  infant,  so  far 
as  is  necessary  for  his  protection,  and  to  the  care  of  his  property 
for  its  due  management  and  preservation,  arises  whenever  a  suit 
has  been  instituted  relative  to  an  infant's  estate  or  person  ;  but  it 
cannot  be  exercised  unless  the  court  has  some  property  of  the 
infant ;  a  guardian  may,  however,  be  appointed  upon  petition  of 
the  infant  himself,  or  some  other  person  on  his  behalf,  without  a 
suit  being  instituted  (see  3  Bla.  Com.  by  Kerr,  ch.  28). 

It  will  be  observed  that  the  jurisdiction  of  the  county  court  is 
confined  to  "  proceedings  relating  to  the  maintenance  or  advance- 
ment of  infants."     This  may  give  rise  to  some  questions. 


(2;)  See  a  reference  to  this  statute, 
antCf  p.  18. 


{a)    28  &   29  Vict.  c.   99,  s.    1, 
snb-8.  (6),  antfy  p.  3. 


JURISDICTION  AS  TO  SEPARATE  PROPERTY  OF  HARRIED  WOMEN.  21 

S  9. — Jurisdiction  in  Questions  as  to  TnE  Separate  Pro-     ^^^  ly. 

perty  of  Married  Women.  '—^ 


u 


The  Married  Women's  Property  Act,  1870"  (33  &  34  Viet. 
c.  93),  by  which  property  of  various  specified  descriptions  is, 
under  certain  circumstances,  declared  and  deemed  to  be  the 
separate  property  of  married  women,  enacts  that — 

Sect.  9.  "  In  any  question  between  husband  and  wife  as  to  property 
declared  by  this  act  to  be  the  separate  property  of  the  wife,  either  party 
may  ftpply  by  summons  or  motion  in  a  summary  way,  either  to  the 
Court  ot  Chancery  in  England  or  Ireland,  according  as  such  property  is 
in  England  or  Ireland,  or  in  England  (irrespective  of  the  value  of  the 
property)  the  judge  of  the  county  court  of  the  district  in  which  either 
party  resides,  and  thereupon  the  judge  may  make  such  order,  direct 
such  Inquiry,  and  award  such  costs  as  he  shall  think  fit ;  provided  that 
any  order  made  by  such  judge  shall  be  subject  to  appeal  in  the  same 
manner  as  the  order  of  the  same  judge  made  in  a  penaing  suit,  or  on  an 
equitable  plaint  would  have  been,  and  the  judge  may,  if  either  party  so 
requires,  hear  the  application  in  his  private  room." 

The  act  itself  must  be  referred  to  to  ascertain  what  cases  are 
within  it,  and  as  to  whether  in  each  instance  women  maiTied 
before,  as  well  as  af^er  the  passing  of  the  act  (9th  August,  1870), 
are  within  its  provisions,  the  act  not  being  uniform  in  this 
respect  (b). 


§    10. — Jurisdiction  in  Suits  for  the  Dissolution  or 
Winding-up  of  any  Partnership. 

"  All  suits  for  the  dissolution  or  winding-up  of  any  partnership 
in  which  the  whole  property,  stock  and  credits  of  such  partnership 
shall  not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds  "  (c). 

It  is  a  clear  general  rule,  that  one  partner  cannot  sue  his  co- 
partner at  law  in  respect  of  the  partnership  accounts,  or  in  any 
other  matter  connected  with  the  partnership  transactions,  whether 
the  firm  exist  for  general  purposes,  or  have  reference  only  to  a 
particular  trade  or  branch  thereof ;— for  this  reason,  that  a  court 
of  law  cannot  do  effectual  justice  between  the  parties— the  in- 
vestigation and  settlement  of  their  accounts  and  affairs  being 
peculiarly  the  province  of  a  court  of  equity  (Chitty  on  Contracts, 
7th  edit.  p.  225). 

By  the  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  65,  as  extended 
by  the  13  &  14  Vict.  c.  61,  s.  1,  the  jurisdiction  of  the  county 
court  extends  to  the  recovery  of  any  demand  not  exceeding  50/., 
which  is  the  whole  or  part  of  the  unliquidated  balance  of  a  part- 

(h)  See  also  ante.  Vol.  I.  p.  609. 

(c)  28  &  29  Vict.  c.  99,  s.  1,  sub-s.  (7),  ante,  p.  3. 
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Part  iv.     nership  account,  but  the  action  will,  it  seems,  only  lie  after  the 
■   '^^'  '  ■'  dissolution  of  the  partnership  (see  ante.  Vol.  I.,  p.  767). 

Courts  of  equity,  however,  have  jurisdiction  in  all  cases  of 
partnership,  and  these  courts  have  therefore  been  long  resorted  to 
for  obtaining  effectual  redress  in  the  case  of  disputes.  They  can 
decree  an  account,  and  wind  up  the  affairs  of  the  partnership,  and 
can  appoint  a  manager  or  receiver  to  close  the  business  and  make 
sale  of  the  property,  so  that  a  final  distribution  may  be  made  of 
the  partnership  effects.  If  deemed  expedient,  the  court  will 
restrain  the  partners  from  collecting  the  debts  or  disposing  of  the 
property  of  the  concern,  and  will  direct  the  moneys  of  the  firm 
received  by  them  to  be  paid  into  court,  thus  adapting  its  remedial 
authority  to  the  exigencies  of  each  particular  case  (Story's  Equity 
Juris.  §  672). 

In  conformity  with  the  practice  of  the  Court  of  Chancery,  the 
accounts  of  a  partnership  dissolved  or  wound-up  in  the  county 
court  will  in  general  be  directed  to  be  taken,  the  registrar  being 
the  officer  for  the  purpose  of  taking  accounts.  (See  Order  VI. 
Rule  2,  post.  Chap.  VII.) 

It  appears  that  the  jurisdiction  given  to  the  county  courts  is 
confined  to  ordinary  partnerships  (5),  and  does  not  apply  to  the 
winding-up  of  registered  joint  stock  companies.  But  it  also 
seems  that  the  provisions  of  "  The  Companies  Act,  1862  "  {25  & 
26  Vict.  c.  89),  allowing  any  unregistered  partnership  of  more 
than  seven  members  to  be  wound  up  under  that  act,  might  be 
adopted  in  the  winding  up  in  the  county  court  of  such  a  part- 
nership. It  will  seldom  happen, .  however,  that  the  whole  pro- 
perty, &c.,  of  a  partnership  of  more  than  seven  persons  will  not 
exceed  500/. 

By  s.  126,  however,  of  "The  Companies  Act,  1862,"  judges  of 
county  courts  sitting  at  places  more  than  twenty  miles  from  tlie 
General  Post  OflSce  are  appointed  commissioners  for  taking 
evidence  in  cases  where  companies  are  wound  up,  and  the  court 
may  refer  the  whole  or  any  part  of  the  examination  of  any  wit- 
nesses to  any  such  judge,  who  is  vested  with  full  powers  for  that 
purpose  {e), 

§  11.  —  Jurisdiction  in  Proceedings  for  Orders  in  the 
Nature  of  Injunctions,  or  for  Stay  of  Proceedings  at 
Law. 

•*  All  proceedings  for  orders  in  the  nature  of  injunctions, 
where  the  same  are  requisite  for  granting  relief  in  any  matter  in 
which  jurisdiction  is  given  by  this  act  to  the  county  court,  or  for 
«tay  of  proceedings  at  law  to  recover  any  debt  proveablo  under  a 
decree   for  the  administration  of  an  estate  made  by  the  court 

(^)  As  to  what  constitates  a  partnership,  see  ante,  Vol.  I.  pp.  59G  —004. 
(<?)  See  post.  Chap.  Xll.  §  4. 


CHAr.  I. 
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to  which  the  application  for  the  order  to  stay  proceedings   is    Partiv. 
made"(/). 

It  will  be  seen  that  orders  in  the  nature  of  injunctions  are  con- 
fined to  those  matters  over  which  jurisdiction  is  given  by  the  new 
act,  and  that  orders  for  stay  of  proceedings  are  confined  to  the 
case  of  actions  brought  to  recover  debts  proveable  under  a  decree 
for  the  administration  of  an  estate  made  under  the  first  or  fifth 
sub-sections  of  "  The  County  Courts  Act,  1865,"  s.  1  (see  anlCy 
pp.  3,  6,  18) ;  and  further,  that  the  application  for  stay  of  pro- 
ceedings must  be  made  to  the  court  which  made  the  decree. 

It  seems  that  under  this  provision  proceedings  at  law  may  be 
stayed  not  only  in  the  court  to  which  application  is  made,  but  in 
other  courts,  whether  county  courts  or  superior  courts.  A  county 
court  judge  may,  therefore,  stay  an  action  in  the  Court  of  Queen's 
Bench.  This  is,  perhaps,  the  first  time  such  a  power  has  been  given 
to  an  inferior  court. 

In  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to 
entertain  an  application  for  an  injunction  against  a  breach  of  any 
covenant,  contract  or  agreement,  or  against  the  commission  or 
continuance  of  any  wrongful  act,  the  court  may  award  damages  to 
the  party  injured,  either  in  addition  to  or  in  substitution  for  such 
injunction,  just  as  in  the  case  of  applications  for  specific  perform- 
ance (21  &  22  Vict  c.  28,  s.  2):  but  this  power  seems  scarcely  to 
apply  to  the  proceedings  mentioned  in  the  text,  because,  in  the 
first  place,  it  is  not  proceedings  for  injunctions, but  for  ^'orders  in 
the  nature  of  injunctions,"  that  jurisdiction  is  conferred ;  and 
secondly,  jurisdiction  is  given  onli/  where  such  orders  are  requisite 
for  granting  relief  and  the  power  to  substitute  damages  would  not 
apply,  for  it  would  be  a  contradiction  in  terms  to  substitute  damages 
where  an  order  is  requisite. 


§  12. — Jurisdiction  in  Suits  transferred  to  the  County 

Courts. 

"  The  County  Courts  Act,  1867"  (30  k  31  Vict.  c.  142),  sect.  8, 
enacts,  that  proceedings  in  equity,  which  might  have  been  com- 
menced in  a  county  court,  may  be  transferred  to  the  county 
courts  (<7). 

By  giving  power  to  any  of  the  parties  to  apply  to  transfer  a  suit 
to  the  county  court,  the  right  of  an  unsuccessful  defendant  to  set 
up  as  a  ground  for  the  suit  being  dismissed  without  costs  that  it 
was  unnecessary  to  resort  to  the  superior  courts  of  equity  is  in  some 
measure  taken  away. 

(/)   28  &  29  Vict.  c.    99,   s.    1,  (g)    See    the    section    at    length, 

8ab-0.  (8),  anU^  p.  3.  poxt^  Chap.  IX.  §  3. 


(     24     ) 


CHAPTER  11. 


THE  GENERAL  COURSE  OF  PROCEEDING  IN  AN 
EQUITY  SUIT  IN  THE  COUNTY  COURTS. 

It  has  been  elsewhere  stated  that  the  equitable  jurisdiction  of 
the  county  courts  is  to  be  governed  and  closelj  controlled,  so  far 
as  principles  and  doctrine  of  relief  and  parties  are  concerned,  bj 
the  established  principles  and  rules  of  the  superior  courts  of  equity  ; 
but  the  practice,  as  regards  the  conduct  of  a  claim  under  the 
county  court  jurisdiction,  is  essentially  distinct  from  the  existing 
practice  of  the  Court  of  Chancery.  The  county  court  practice  in 
equity  is  a  practice  of  its  own,  but  having  a  much  greater  affinity 
to  the  practice  in  the  county  courts  under  their  original  common 
law  jurisdiction  than  to  tlie  established  practice  in  any  other 
court  (a) :  as  a  proof  of  this,  it  is  only  necessary  to  refer  to  the 
fact,  that  "  The  County  Court  Act,  1865,"  incorporates  all  the 
prior  statutes  relating  to  the  county  courts,  and  that  the  rules  in 
equity  direct  that  the  rules  and  forms  and  practice  theretofore  in 
force  in  the  county  courts  shall  be  adopted  in  equity,  so  far  as  they 
are  applicable. 

The  rules,  therefore,  coupled  with  the  original  practice  of  the 
county  courts,  must  be  looked  to  for  the  outline  of  practice  in 
equity  (5). 


(fl)  See  anU,  Vol.  I.  p.  68. 
(b)  Order  XXIV.  of  the  County 
Court  Orders  in  Equity,  1868,  pro- 
Yides  that — 

"  In  the  orders  in  equity  the  fol- 
lowing words  shall  have  the  seyeral 
meanings  hereby  assigned  to  them, 
over  and  above  their  several  ordinary 
meanings,  unless  there  be  something 
in  the  subject  or  context  repugnant 
to  such  construction ;  (viz.) : 
(1.)  The  words  "the    act"   shall 

mean  28  &  29  Vict  c.  99  : 
(2.)  The  word  "  party"  shall  mean 
a  party  to  a  suit  or  proceed- 
ing; and  "person''  shall 
mean  any  person,  whether 
a  party  to  the  suit  or  pro- 
ceeding or  not;  and  the 
words  "person"  or  "party" 


shall  include  a  body  politic 
or  corporate : 

(3.)  The  word  "affidavit"  shall 
include  statute^ble  affirma- 
tions and  attestations  upon 
honour,  and  the  word 
"  sworn"  shall  include 
affirmed  according  to  the 
statute  and  attested  upon 
honour : 

(4.)  Where  any  number  of  days  is 
mentioned  it  shall  mean 
"clear  days*." 

(6.)  The  word  "court"  shall  mean 
the  county  court  having 
jurisdiction  in  the  suit  or 
proceeding,  and  the  words 
"judge"  and  "  registrar" 
shall  respectively  mean  the 
judge  and  registrar  of  that 
court." 
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The  proceedings  are  taken  in  the  county  court  in  the  district  of 
which  the  property  is  situated,  or  business  carried  on,  or  where 
the  parties  or  one  of  them  reside  or  cany  on  business,  according 
to  the  subject-matter  of  complaint. 

Nearly  all  suits,  except  proceedings  under  the  Trustees  Relief  Act 
or  under  the  Trustee  Acts,  and  except  proceedings  relating  to  the 
maintenance  of  or  advancement  of  infants,  and  except  proceedings 
for  orders  in  the  nature  of  injunctions,  are  begun  by  a  plaint  con- 
taining the  names  and  addresses  of  the  parties  and  a  concise 
statement  of  the  grounds  upon  which  the  plaintiff  seeks  relief, 
and  a  summons  with  a  copy  of  the  plaint  is  served  upon  the 
defendants. 

Proceedings  under  the  Trustees  Relief  Act  and  under  the 
Trustee  Acts,  and  proceedings  relating  to  the  maintenance  or  ad- 
vancement of  infants,  are  by  petition,  stating  names  and  descrip- 
tions of  the  parties,  the  nature  of  the  trust  and  how  created,  the 
property  to  which  it  relates,  and  the  substance  of  the  order  sought 
for ;  and  proceedings  for  orders  in  the  nature  of  injunctions  are 
begun  by  notice  of  application,  stating  the  names,  &c.,  and  the 
substance  of  the  order  sought  for.  Copies  of  these  petitions  and 
notices  are  served  upon  the  defendants  with  a  notice  from  the 
registrar  informing  them  of  the  time  when  the  petition  or  applica- 
tion will  be  heard  (c). 

Service  is  in  general  effected  by  the  bailiff  of  the  court,  ac- 
cording to  the  present  practice  of  the  courts.  Provision  is  made 
however,  for  substituted  service  "  where  justice  requires  it,"  and 
for  service  on  a  defendant  who  is  out  of  England. 

The  defendant  is  not  obliged  to  give  any  notice  of  defence  or  to 
take  any  step  corresponding  with  putting  in  an  **  answer,"  but  may 
reserve  his  full  defence,  whether  of  law  or  fact,  for  the  hearing 
(unless,  perhaps,  in  those  exceptional  cases  where  notice  of  a 
defence  is  required  under  the  present  law  and  practice  of  the 
county  courts).  He  may,  however,  if  so  inclined,  within  eight 
days  after  the  service  of  the  summons,  '*  by  a  statement  in  writmg 
signed  by  him,  disclaim  any  interest  in  the  subject-matter  of  the 
suit,  or  admit  or  deny  any  of  the  statements  in  the  plaint,  or  raise 
any  question  of  law  on  such  statements  without  admitting  the 


Part  IV. 
Chap.  II. 


(e)  "The  Connty  Conrta  Act, 
1867"  (dO  &  31  Vict.  c.  142),  enacts, 
sect  27,  that  "  any  proceeding  taken 
in  the  connty  courts  under  <*The 
Conntj  Courts  Act,  1865,"  confer- 
ring an  equitable  jurisdiction  on  such 
courts,  may,  if  so  directed  hy  rules 
and  orders  to  be  made  under  such 
act,  be  commenced  by  summons." 
••  The  County  Courts  Act,  1866"  did 
not  prescribe  the  mode  of  commenc- 
ing suits  in  the  county  courts.  The 
(Mders  framed  under  that  act  directed 


the  proceedings  under  the  5th,  6th  and 
8th  clauses  of  the  first  section  of  the 
act,  (that  is  to  say)  proceedings  under 
the  Trustees  Relief  Acts,  or  under 
the  Trustee  Acts,  proceedings  relating 
to  the  maintenance  or  adyancement 
of  infants,  and  proceedings  for  orders 
in  the  nature  oi  injunctions  to  be  by 
petition,  but  in  other  cases  the  pro- 
cedure was  by  plaint  and  summons. 
The  existing  equity  orders  retain  this 
arrangement.  See  ante,  VoL  L  pp. 
61,  62. 
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truth  thereof;  or  he  may  state  concisely  any  new  fact  or  docu- 
ment upon  which  he  intends  to  rely  as  a  defence  at  the  hearing, 
or  which  he  thinks  advisable  to  briug  to  the  notice  of  the  court;** 
and  in  exercising  his  discretion  as  to  costs,  the  judge  is  to  consider 
the  fact  of  a  defendant's  having  or  not  having  availed  himself  of 
these  powers. 

On  the  other  hand,  the  defendant  may,  to  save  expense,  sign  an 
admission  of  the  plaint  and  submit  to  the  judgment  of  the  court 
A  plaintifi^  moreover,  may  before  the  hearing  withdraw  altogether 
or  as^  against  some  of  the  defendants,  and  have  the  plaint  dis- 
missed as  against  all  or  any  of  the  defendants,  but  he  must  pay  the 
coats. 

On  the  return  day  of  the  summons  the  suit  is  heard  in  open 
court  (d),  and  all  parties  must  be  prepared,  as  far  as  the  nature 
of  the  case  admits,  with  evidence  to  enable  the  judge  to  try  the 
whole  matter  of  the  suit  upon  the  merits  and  to  determine  it  by  a 
final  decree,  or  to  make  such  decretal  order,  or  give  such  direc- 
tions, for  adding  parties  to  the  suit  for  making  inquiries,  taking 
accounts,  realizing  assets,  or  doing  any  act  which  the  judge  may 
consider  necessary  to  enable  him  to  make  a  final  decree  upon  a 
subsequent  adjourned  day. 

In  ^ose  cases  in  which  a  plaint  and  summons  are  bsued,  the 
evidence  of  witnesses  is  taken  viva  voce  on  oath,  but  affidavits 
may  be  used  if  notice  of  the  intention  be  given  to  the  opposite 
party  and  no  notice  of  objection  given.  Upon  the  hearing  of  any 
I)etition  or  application  under  the  Trustee  Acts,  or  in  relation  to 
infants  or  for  injunctions,  as  already  mentioned,  the  &cts  relied 
ui)on  in  support  of  or  in  opposition  to  such  petition  or  application 
are  proved  by  affidavit,  unless  the  judge  otherwise  directs. 

The  amount  of  damages  in  any  case  where  the  court  may  award 
damages,  or  any  question  of  fact  arising  in  any  suit  or  proceeding, 
may,  by  order  of  the  judge,  be  tried  by  a  jury  summoned  and 
chosen  as  in  other  cases  in  the  coimty  court.  The  question  of 
fact,  or  as  to  the  amount  of  damages  for  the  jury,  must  be  put 
in  writing  by  the  judge,  and  it  is  then  called  the  "  Record  for 
Trial.** 

There  is  an  important  provision  with  regard  to  evidence  : 
**  Where  any  documents  are  produced  to  the  court  from  proper 
custody,  they  shall  be  read  without  further  proof  if  they  appear 
genuine,  and  if  no  objection  be  taken  thereto ;  and  if  the  admission 
of  any  document  so  produced  be  objected  to,  the  judge  may  ad- 
journ the  hearing,  and  the  party  objecting  shall  pay  the  costs 
caused  by  such  objection  in  case  the  same  shall  afterwards  be 
proved,  unless  the  judge  shall  otherwise  order." 

(rf)  The  rules  provide,  that  "  the  the  judge  otherwise  orders,  and  shall 

times  of  the  sitting  of  a  county  court  appoint  a  special  day  or  days  for  a 

in  matters  of  equity  shall  be  those  sitting  of  the  court   in  matters  of 

appointed  for  the  transaction  of  the  equity." 
general  business  of  the  court,  unless 
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The  above  rule  is  a  somewhat  stronsc  invasion  on  the  duties  and  Pabt  iv. 
rights  of  parties  with  respect  to  the  burden  of  proof.  Under  the  --- — : — i- 
rule,  it  seems  that  a  promissory  note  produced  bj  the  holder,  or  a 
bill  of  exchange  bj  the  drawer  or  indorsee,  or  a  receipt  produced 
by  the  debtor,  or  a  letter  by  the  person  to  whom  it  is  addressed, 
will  be  presumed  and  taken  as  proved  without  any  proof  whatever 
in  fact ;  and  that  a  party  asking  to  have  the  documents  proved  in 
the  OBual  way  must  submit  to  bo  mulcted  in  the  costs,  even  if  sue- 
oeesful  in  the  suit-,  and  although  he  may  never  have  seen  or  heard 
of  the  document  before  it  is  tendered.  Still,  there  is  no  doubt  that 
in  many  cases  the  rule  will  work  well  (e). 

It  is  to  be  observed,  that  this  rule,  so  far  as  costs  are  concerned, 
may  be  found  to  conflict  with  a  previous  rule,  that  no  costs  of 
proving  any  document  shall  be  allowed  unless  a  notice  to  inspect 
and  admit  has  been  given,  except  in  cases  where,  in  the  opinion 
of  the  registrar,  the  omission  to  give  such  notice  has  been  a  saving 
of  expense. 

The  inspection  of  documents  in  the  possession  or  control  of  the 
opposite  party,  and  the  production  of  documents  by  third  persons, 
and  the  attendance  of  witnesses,  are  fully  provided  for  in  con- 
formity with  the  statute  15  &  16  Vict.  c.  86,  ss.  18  and  20. 

The  common  law  rules  of  the  county  courts  with  respect  to 
amendments  are  expressly  applied  to  proceedings  in  equity.  The 
cfiects  of  death,  marriage,  or  of  any  change  or  transmission  of 
interest  or  liability,  may  be  remedied  by  an  order  of  revival,  or 
supplementary  decree  or  order,  as  may  be  necessary. 

A  vice-chancellor  may,  on  an  ex  parte  application,  or,  if  he 
think  fit,  afler  hearing  a  summons,  transfer  a  suit  or  matter  to  the 
Court  of  Chancery,  upon  such  terms  as  to  security  for  costs  or 
otherwise  as  he  thinks  fit.  On  the  other  hand,  if  it  appears  to  the 
judge  of  the  county  court  that  the  suit  or  matter  could  be  more 
conveniently  prosecuted  in  some  other  county  court,  it  may  be 
transferred  to  such  other  county  court ;  or  if,  during  the  progress 
of  any  suit  or  matter,  it  appears  that  the  subject-matter  exceeds 
the  limit  in  point  of  amount  of  the  county  court  jurisdiction,  it 
must  be  transferred  to  such  one  of  the  vice-chancellor's  courts  as 
the  lord  chancellor  by  general  order  directs.  The  vice-chancellor 
may,  however,  direct  the  suit  to  proceed  in  the  county  court  not- 
wiUistandiug  such  excess  in  amount. 

So,  also,  where  suits  or  proceediugs  are  commenced  in  different 
courts  by  parties  in  the  same  interest,  such  suits  or  proceedings 
are  transferred  to  the  court  in  which  the  first  plaint  or  petition 
was  filed  and  there  proceeded  with. 

*'  Upon  the  hearing  the  court  may  dismiss  the  suit  or  grant  the 
relief  asked  by  the  plaint  or  any  part  thereof,  or  may  grant  any 
other  relief  consistent  witli  the  cose  made  by  the  plaint,  or  make 

(«)  There  is  a  similar  mle  in  the  serrations  upon  it,  ante,  Vol.  L 
Common  Law  Boles.    See  the  ob-      p.  4G4. 


28  GENERAL  COURSE  OF  FROCEEDING  IK 

chaJ  Yi'     *°^  order  giving  directions  for  or  with  respect  to  the  prosecution 

— —  of  the  suit,  as  the  circumstances  of  the  case  may  require,  and  abo 

make  such  order  as  to  costs  as  the  court  may  think  fit"  Decretal 
orders  are  drawn  up  by  the  registrar,  the  rules  providing  for  their 
form  and  contents  in  various  special  cases,  as  orders  for  sale  of 
property,  taking  accounts  and  preparation  and  execution  of  deeds. 

Accounts  and  inquiries  directed  to  be  taken  are  taken  and  made 
by  the  registrar,  who  has  for  that  purpose  all  the  powers  and  dis- 
charges all  the  duties  of  a  chief  clerk  of  the  Master  of  the  Rolls 
or  a  yice-chancellor  in  the  Court  of  Chancery. 

In  conformity  with  the  power  given  to  the  Court  of  Chancery 
by  the  15  &  16  Vict.  c.  86,  s.  54,  a  rule  provides  that  "  where  a 
decretal  order  directs  accounts  to  be  taken,  any  books  of  accounts 
in  which  the  accounts  required  to  be  taken,  or  any  of  them,  have 
been  kept,  shall,  unless  the  judge  shall  otherwise  direct,  be  taken 
as  prima  facie  evidence  of  the  truth  of  the  matters  therein  con- 
tained, with  liberty  to  the  parties  interested  to  take  such  objections 
tlicreto  as  they  may  be  advised." 

Various  rules  are  provided  with  respect  to  the  payment  of 
money  into  court,  and  its  investment,  the  proof  of  debts,  the  sale 
of  property,  the  preparation  of  deeds  and  various  interlocutory 
matters. 

When  the  court  has  determined  all  the  questions  raised  between 
the  parties,  the  registrar  draws  up  a  final  decree  in  accordance 
with  the  judgment  of  the  court.  Every  decretal  order  and  final 
decree  is  transmitted  for  registration  to  the  registrar  of  county 
court  judgments  in  London.  No  decree  or  order  once  made  is 
reheard  unless  the  judge  on  special  grounds  thinks  such  rehearing 
necessary,  and  then  only  on  such  terms  as  the  judge  thinks  fit. 

An  appeal  is,  nevertheless,  given  to  parties  dissatisfied  with  the 
determination  or  direction  of  the  judge,  on  any  matter  of  law  or 
equity  or  on  the  admission  or  rejection  of  any  evidence.  The 
appeal  is  to  such  one  of  the  vice-chancellors  as  the  lord  chan- 
cellor by  general  order  directs.  The  decision  of  the  county 
court  judge  is,  however,  final  upon  questions  as  to  the  value  of  pro- 
perty for  the  purpose  of  determining  the  question  of  the  jurisdic- 
tion of  the  court,  nor  is  there  an  appeal  against  the  decision  of  the 
judge  on  the  ground  that  the  proceedings  might  or  should  have 
been  taken  in  any  other  county  court. 

The  costs  of  suits  are  in  the  discretion  of  the  court  (f).  A 
scale  of  costs  and  charges  to  be  paid  to  counsel  and  attorneys  in 
the  county  courts  has  been  framed.  The  registrar  is  the  taxing 
officer  of  the  court. 

Judgments,  decrees  and  orders  of  the  county  court  are  executed 
and  enforced  by  process  of  the  court.  A  copy  of  every  decree  is 
at  the  instance  of  the  successful  party  served  upon  the  party  bound 
by  it,  and  after  the  expiration  of  three  days,  the  decree  or  order 

(/)  Seejfott,  Chap.  XI.  §  2. 
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may  be  enforced  by  a  warrant  of  fi.  fa.  in  the  case  of  a  decree  or     Pa»t  iv. 
order  for  the  payment  of  money,  or  by  a  warrant  of  possession  or     ^''^''      ■ 
warrant  of  assistance  in  the  case  of  a  decree  or  order  for  the 
delivery  up  to  any  person  of  lands  or  tenements,  goods  or  chattels. 
These  warrants  are  executed  by  the  bailiff  of  the  court. 

No  special  provision  whatever  is  made  by  act  of  parliament  for 
process  against  the  person  by  attachment  for  contempt  or  other- 
wise, bnt  the  rules  assume  the  existence  of  a  power  of  committal 
for  contempt  in  disobeying  orders  in  the  nature  of  injunctions,  and 
decrees  or  orders  to  pay  money  or  do  an  act  within  a  certain  time. 
The  power  of  commitment  to  prison  on  a  judgment  summons  in 
the  county  court  cau,  it  seems  clear,  be  applied  to  a  decree  or 
order  in  equity  for  payment  of  money  (g). 

Having  given  an  outline  of  County  Court  Practice  in  Equity, 
the  various  steps  in  the  progress  of  a  suit  form  the  subject  of 
subsequent  chapters. 

(^)  See  ante,  Vol  I.  p.  336. 
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CHAPTER  III. 

OF    THE    PLAINTIFFS    PROCEEDINGS    IN    ORDER    TO 
COMMENCE  A  SUIT  IN  EQUITY. 

§  1. — ^The  Court  in  which  Proceedings  are  to  be  taken. 

§  2. — Proceedings  by  Plaint  and  Summons. 

§  3. — ^Proceedings  by  Petition. 

§  4. — Proceedings  for  Orders  in  the  nature  op  Injunc- 
tions. 

§  5. — Proceedings  by  Trustees  and  Executors  on  pay- 
ment INTO  Court  under  sect.  24  of  "  The  County 
Courts  Act,  1867." 

§  6.  —  Service  of  Process. 


§  1. — The  Court  in  which  Proceedings  are  to  be  taken. 

«  The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts  :  — 

In  wiiat  Sect.  10.  "  With  respect  to  the  court  in  which  proceedings  in  equity 

^i"*'ihiiii  *^*^^  ^®  taken— 

STikS.  "  !•  Proceedings  under  this  act  which  relate  to  the  recovery  or  sale  of 

any  mortgage,  charge  or  lien  on  lands,  tenements  or  heredita- 
ments shall  be  taken  in  that  County  Court  within  the  district 
of  which  the  lands,  tenements  or  hereditaments,  or  any  part 
thereof,  are  situate  : 

"  2.  Proceedings  under  the  Trustee  Acts,  1850  and  1852,  shall  be 
taken  in  the  County  Court  within  the  district  of  which  the 
persons  making  the  application,  or  any  of  them,  reside  or 
resides : 

"  3.  Proceedings  for  the  administration  of  the  assets  of  a  deceased 
person  shall  be  taken  in  the  County  Court  within  the  district 
of  which  the  deceased  person  had  his  last  place  of  abode  in 
England,  or  in  which  the  executors  or  administrators,  or  any 
one  of  them,  shall  have  their  or  his  place  of  abode  : 

*^  4.  Proceedings  in  partnership  cases  shall  be  taken  in  the  County 
Court  within  the  district  of  which  the  partnership  business  wap 
or  is  carried  on  : 

"  5.  Proceedings  for  the  specific  performance  or  the  delivery  up  or 
cancelling  of  agreements  shall  be  taken  in  the  County  Courts 
within  the  district  of  which  the  defendants,  or  any  one  of  them, 
reside  or  resides,  or  carry  on  or  carries  on  business  : 

"  6.  Proceedings  in  any  suit  or  other  matter  under  this  act,  which  are 
not  otherwise  provided  for,  shall  be  taken  or  instituted  in  the 
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County  Court  within  the  district  of  which  the  defendants,  or 

any  or  either  of  them,  shall  reside  or  carry  on  business  "  (a).     — ^^^ — '- 


This  statute  employs,  it  will  be  seen,  the  words  "reside," 
and  "  place  of  abode,"  and  "  last  place  of  abode,"  while  the  County 
Courts  Act  (1867)  uses  the  term  "dwell"  (b).  Still,  some  of  the 
decisions  as  to  what  constitutes  a  dwelling  place  may  be  useful  in 
the  construction  of  "  reside"  and  "  place  of  abode"  (c). 

Where  Officer  of  County  Court  a  Par/y.]— "The  County 
Courts  Act,  1856"  (19  &  20  Vict.  c.  108,  s.21),  which  enacts,  that 
"  if  an  action  be  brought  against  an  officer  of  a  County  Court,  the 
summons  may  issue  in  the  district  of  which  he  is  an  officer,  or  in 
any  adjoining  district  the  judge  of  which  is  not  the  judge  of  a 
court  of  which  the  defendant  is  an  officer,"  applies  to  suits  in 
equity,  as  well  as  to  actions,  by  force  of  "  The  County  Courts  Act, 
1865"  (28  &  29  Vict  c  99),  conferring  equitable  jurisdiction, 
s.  21  of  which  enacts,  that  that  act  and  the  other  County  Court 
Acts  shall  be  read  and  construed  as  one  act  (d). 


§  2. — Proceedings  by  Plaint  and  Summons. 

Suits  hy  creditors,  legatees,  devisees,  heirs  at-law,  or  next  of 
kin ;  suits  for  the  execution  of  trusts ;  suits  for  foreclosure  or 
redemption,  or  for  enforcing  any  charge  or  lien ;  suits  for  the 
dissolution  or  winding-up  of  any  partnership ;  and  suits  for 
specific  performance  of,  or  for  the  reforming,  delivering  up,  or 
cancelling  of  any  agreement  for  the  sale,  purchase  or  lease  of  any 
property ;  are  commenced  by  filing  a  plaint. 

The  following  rules  relate  to  the  plaint  and  summons  in  the  above 
cases : — 

**  All  suits  under  the  1st,  2nd,  3rd,  or  7th  clauses  of  the  first  section 
of  the  act  («),  and  under  the  ninth  section  of  30  &  31  Vict.  c.  142,       ^Si?// 
shall  be  commenced  by  filing  a  plaint  in  equitv  in  the  county  court  to  Commence- 
which  jurisdiction  in  the  matter  is  given  by  the  tenth  section  of  the  n>ento£iuit 
•ct(/). 

*'  Everv  plaint  in  equitv  shall  state  the  name,  address  and  description       ^^^^  ^ 
of  the  pfaintifT,  and  of  the  person  intended  to  be  brought  before  the  Names, 
court  as  defendant :  and  where  any  party  sues  or  is  sued  in  a  represen-  c.  c.  Bale  88. 
tative  character  he  shall  be  so  described  in  the  plaint ;  but  this  rule 
shall  be  subject  to  the  38th  Rule  of  the  preceding  County  Court 
Rules"  (g). 


(a)  As  to  the  transfer  of  suits  to 
another  more  convenient  county  court, 
see  28  &  29  Vict,  c  99,  s.  11,  pott, 
Chap.  IX.  §  4. 

(i)  See  ante,  Vol.  I.  p.  180. 

le)  See  ante.  Vol  I.  pp.  131, 182. 

id)  See  Lin/ord  v.  Gudgeon,  40 


L.  J.  (N.  S.)  Ch.  614. 

(e)  See  ante,  p.  3. 

(/)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  I. 
Rule  1. 

(g)  Id,  Rule  2. 
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PawtIV. 
Chap.  III. 


Order  XXIIL 

Uule  7. 
Wliere^rli- 
tUuiniun«an- 
kuown. 


Order  I. 
BulaS. 
PUlut. 


Rale  4. 
Plaint  filed  bj 
aUoroey. 


Rnle  6. 
Forraof 
plaint. 

RaleS. 
Delivery  to 
refflfftrar  and 
fllinir  of 
plaints. 


The  38th  Rule  of  the  County  Courts  (Common  Law)  referred  to, 
provides  that — 

**  Wliere  the  plaintiff  is  unacquainted  with  the  defendant's  christian 
name,  the  defendant  may  be  described  by  his  surname,  or  by  his  sur- 
name and  the  initial  of  his  cliristian  name,  or  by  such  name  as  he  is 
generally  known  by,  and  the  defendant  may  be  so  described  in  the 
summons ;  and  in  the  event  of  the  plaintiff  or  defendant  not  appearing, 
the  proceedings  under  sects.  79  and  80  of  9  &  10  Vict  c.  95  (A),  may 
be  taken  as  if  the  true  christian  name  and  surname  had  been  stated  in 
the  summons,  and  all  subsequent  proceedings  thereon  may  be  taken  in 
conformity  with  such  description,  out  without  prejudice  to  any  amend- 
ment made  at  any  future  time  by  direction  of  the  judge.** 

The  County  Court  Rules  in  Equity  further  provide  that — 

"  Where  any  party  to  any  suit  or  proceeding  is  unacquainted  with 
the  christian  name  of  any  person  whose  name  he  desires  to  insert  in  any 
plaint,  proceeding,  or  document,  he  may  describe  such  person  by  his 
sui-name  or  by  his  surname  and  the  initial  of  his  christian  name  or  by 
such  name  as  he  is  generally  known  by"  (i). 

**  Every  plaint  in  equity  shall  contain  a  concise  statement  of  the 
grounds  upon  which  the  plaintiff  seeks  to  obtain  relief;  and  shall  ask  for 
the  specific  relief  to  which  he  conceives  himself  entitled,  and  also  for 
general  relief"  (k). 

**  Where  the  plaint  is  filed  by  an  attorney,  he  shall  indorse  thereon 
his  name  or  firm  and  place  of  business,  and  that  the  plaintiff  sues  by  him 
as  attorney ;  and  where  there  is  more  than  one  plaintiff,  and  the  plaint 
is  not  filed  by  an  attorney,  the  plaintiff  who  actually  files  the  same  shall 
indorse  thereon  his  name  and  address"  (/). 

^*  Plaints  in  equity  may  be  in  forms  similar  to  those  set  out  in  the 
schedule  to  these  orders,  with  such  variations  as  the  nature  and  circam- 
stances  of  each  particular  case  may  require"  (m). 

**  The  plaintiff  or  his  attorney  shall  aeliver  at  the  office  of  the  regis- 
trar the  plaint,  with  as  many  copies  thereof  as  there  are  persons  to  be 
brought  before  the  court  as  defendants,  and  the  registrar  shall  forthwith 
indorse  on  the  plaint  a  memorandum  of  the  day  on  which  the  same  was 
received  by  him,  and  when  such  plaint  shall  be  so  indorsed  it  shall  be 
taken  for  all  purposes  to  have  been  duly  filed  on  the  date  so  indorsed 
thereon"  (n). 


(A)  These  sections  provide  for 
dealing  with  cases  where  cither  party 
is  absent.  See  ante,  Vol.  I.  pp.  250, 
265. 

(i)  County  Court  Orders  and 
Rules  in  Eqoitj,  1868,  Order  XXHI. 
Rule  7. 

( k)  County  Court  Orders  and  Rules 
in  Kqnitv,  Order  I.  Rule  8. 

(/)  /<i.  Rule4. 

(w)  Id.  Rule  6,  Order  XXin.  Rule 
26,  provides  that "  all  procecdin|ps  and 
documents  may  be  in  forms  similar 
to  the  forms  in  the  schedule  to  these 
orders  where  the  same  are  applica))lc; 


and  in  cases  where  no  forms  are  pro- 
vided, parties  shall  frame  the  pro- 
ceedings or  documents,  using  as 
guides  those  contained  in  the  sche- 
dule." 

(n)  Id.  Rule  6.  *  •  The  registrar  shall 
keep  a  book  to  be  called  '  The  Suits 
and  Proceedings  in  Equity  Book,' 
and  shall  enter  and  nnmber  in  snch 
book  each  suit  or  proceeding  con- 
secutively in  the  order  in  which  they 
are  entered,  and  shall  also  enter 
therein  a  note  of  all  documents  filed 
and  steps  taken  in  snch  suit  or  pro- 
cc  'ding.     Order  XX.  Rule  1." 


PROCEEDINGS  BY  PLAINT  AND  SUMMONS. 


33 


"  Where  any  proceedings  or  documents  are  filed,  an  extra  copy,  in  Paet  I  v. 
addition  to  the  copies  to  be  delivered  under  these  orders,  shall  be  left  ^"^^-  ^"' 
with  the  registrar  for  the  use  of  the  judge"  (o).  Order  xxia. 

**  The  registrar  shall,  on  the  filing  of  such  plaint,  make  out  a  snra-  ^  **},*? a^u- 
mons  to  the  defendant,  or  to  every  defendant  where  there  is  more  than  mtntMUxaad 
one,  to  appear,  and  submit  to  the  judgment  of  the  court  thereon"  (pV      of  judge. 

*'  The  summons  shall  be  in  the  form  in  the  schedule,  and  be  dated  of     Order  L 
the  day  on  which  the  plaint  was  filed,  and  may  be  returnable  at  any  goj^monion 
conrt  to  be  holden  not  less  than  one  calendar  month  nor  more  than  three  plaint 
calendar  months  from  the  filing  thereof"  (9).  sole  8. 

Date  Aiid  re- 

Another  order  provides  that—  tumofium- 

'*  On  the  entry  of  a  plaint  or  filing  of  a  petition,  the  registrar  shall  set  ^^^^  xxni. 
down  the  suit  or  matter  for  hearing  by,  in  the  case  of  a  plaint,  making       Bute  5. 
the  summons  returnable  on  a  day  certain,  and,  in  the  case  of  a  petition,  ?**?2lf***^ 
inserting  in  the  notice  the  day  on  which  the  matter  is  to  be  heard"  (r).    **        "*' 

"  The  times  of  the  sitting  of  a  county  court  in  matters  of  equity       Rote  6. 
shall  be  those  appointed  for  the  transaction  of  the  general  business  of  Dajs  for 
the  court,  unless  the  judge  shall  otherwise  order  and  shall  appoint  a  ^^   ^ 
special  day  or  days  for  a  sitting  of  the  court  in  matters  of  equity"  (sS, 

**  The  registrar  shall  transmit  by  post,  prepaid,  to  the  judge,  five  aays       Bale  9. 
before  the  sitting  of  the  court,  all  copies  of  proceedings  and  documents  ^**"  *^jj*2l 
left  for  his  use  under  these  orders"  (t),  furwaiSed  to 

Judge. 

JN'ext  Friend.']^ 

"  Before  the  name  of  any  person  shall  be  used  in  any  suit  or  proceed-  Order  xxm. 
ing  as  next  friend  of  any  infant,  married  woman,  or  other  party,  such  ^iSertoidnir 
person  shall  sign  an  undertaking,  in  the  form  given  in  the  schedule,  to  by  next 
be  responsible  for  any  costs  to  which  the  plaintiff  or  applicant  may  wend  to  ptj 
become  liable  in  the  course  of  the  suit  or  proceeding,  and  such  under-  *"**"• 
taking  shall  be  annexed  by  the  registrar  to  the  plaint  or  petition"  (u). 

Undertaking  hy  Next  Friend  of  Infant  to  he  responsible  for  Defendants 

Costs  (iC). 

In  the  county  court  of  holden  at 

I,  the  undersigned  ,  being  the  next  friend  of  A.  B.,  who  is  an 

infant,  and  who  is  desirous  of  entering  a  plaint  [or  of  taking  proceed- 
ings] in  this  court  against  C.  D.,  of,  etc.,  hereby  undertake  to  be  re- 
sponsible for  the  costs  of  the  said  C.  D.,  of,  etc.,  in  the  cause,  and  that 
if  the  said  A.  B.  fail  to  pay  to  the  said  C.  D.,  when  and  in  such  manner 


(<?)  Order  XXIII.  Rule  8. 

(/?)  County  Court  Orders  and 
Rules  in  Eqoity,  1 S68,  Order  L  Rule  7. 
"Before  any  summons,  notice,  or 
other  document,  or  any  copy  thereof, 
shall  be  issued  by  the  registrar,  the 
same  diall  be  sealed  with  the  seal  of 
the  court.**     Order  XX.  Rule  4. 

"All  plaints,  petitions,  statements, 
and  docoments  whatsoever  in  any 
suits  or  matter  under  the  act  which 
are  required  to  be  filed  shall  be  on 
foolscap  paper,  and  may  be  wholly 
or  partly  printed  or  written,  and  dates 

D.      VOL.  II. 


and  sums  occurring  therein  may  be 
expressed  in  figures.*'  Order  XXIII. 
Rule  1. 

{q)  Order  I.  Rule  8. 

(r)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XXIII. 
Rule  5. 

(#)  Id.  Rule  6. 

{t)  /rf.  Rule9. 

(w )  County  Court  Orders  and  Rules 
in  Equity,  Order  XXIII.  Rule  19. 

(«)  County  Court  Forms  in  Equity, 
1868,  No.  1. 


(4  plaintiff's  proceedings  in  order  to  COMXEKCE  ▲  SUIT. 

Pa»t  iy.     m  the  court  shall  order,  all  such  costs  of  such  cause  as  the  court  shall 
c«Ap.  Ill,     direct  him  to  pay  to  the  said  C.  D.,  I  will  forthwith  pay  the  same. 
Dated  this  day  of 

(Signed) 

General  Form  of  Heading  and  Conclusion  for  Plaints  {y). 

No.  of  plaint  in  equity. 
In  the  County  Court  of  holden  at 

A.  B.,  of,  etc.  [address  and  description']^  plaintiff^ 

and 
C.  D.,  of,  etc.  [address  and  description^  defendant. 
o  o  o  o  o 

This  plaint  was  filed  by 

of 
attorney  for  the  plaintiff, 
[or  by        of         ]. 

Mem,  to  he  placed  at  Foot  of  every  Summons^  Notice^  Decree,  or  Order  of 
Court^  or  any  other  Process  of  the  Court  (z). 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office']  from 
ten  till  four,  except  on  [here  insert  the  day  on  which  the  office  will  be 
chsed]^  when  the  office  will  be  closed  at  one. 

Administration: — [Cause  1  of  Sect.  1  of  the  Act] 

By  Creditor  (a), 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1.  £.  F.  late  of  was  at  the  time  of  his  death,  and  his  estate 
still  is,  indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  ofddtt 
and  security,  if  any], 

2.  The  said  £.  F.  duly  made  his  last  will  dated  the  day  of 
and  thereof  appointed  C.  D.  executor  [or  devised  his  estate  in  trust,  etc., 
or  died  intestate,  as  the  case  may  he], 

3.  The  said  will  was  duly  proved  by  the  said  C.  D.  [or  letters  of  ad- 
ministration were  granted,  etc.]. 

4.  The  defendant  has  possessed  himself  of  the  personal  [and  real,  or 
the  proceeds  of  the  real]  estate  of  the  said  £.  F.,  and  has  not  paid  the 
plaintiff  his  said  debt. 

5.  The  said  E.  F.  died  on  or  about  the  da^  of  and  had 
his  last  place  of  abode  within  the  jurisdiction  of  this  court.  [Omit  this 
if  C.  D.  has  his  place  of  abode  within  the  jurisdiction  of  this  courtJ] 

6.  The  whole  of  the  personal  [and  real]  estate  of  the  said  £.  F.  does 
not  exceed  in  amount  [or  value]  the  sum  of  600/.  (h), 

7.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  personal 

Sand  real^  estate  or  the  said  £.  F.  deceased,  and  that  the  same  may  be 
uly  administered  under  the  decree  of  the  court,  and  for  such  further  or 
other  relief  as  the  court  may  think  fit. 

(y)  County  Court  Forms  in  Equity,  (h)  It  seems  that  a  spedfic  state- 

1868.  ment  as  to  the  value  is  not  absolutely 

(«)  Id,  necessary.    CheesewH^ht  v.   Tkim, 

(a)  Id,  No.  4.    See  heading  and  38  L.  J.  (N.  S.)  Ch.  615. 
conclnsiony  supra. 
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By  Legatees  {Specific),  pa»t  iv. 

Omit  paragraph  1,  and  commence  paragraph  2.    E.  F.,  late  of  ,  '- — '— 

duly  made  his  last  will,  dated  the  day  of  ,  and  thereof  ap- 

pointed C.  D.  executor,  **  and  by  such  will  bequeathed  to  the  plaintiff 
\here  state  the  specific  legacy']^ 

For  paragra[m  4,  substitute — 

The  defendant  is  in  possession  of  the  personal  estate  of  the  said 
£.  F.  and,  inter  alia,  of  the  said  [here  name  the  subject  of  the  specific  he- 
quest']. 

For  the  commencement  of  paragraph  7,  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  to 
him  the  said  [here  name  the  subject  of  the  specific  bequest^  or  that,  etc. 

By  Legatees  (Pecuniary), 

Omit  para^aph  1,  and  substitute  for  paragraph  2 — E.  F.,  late  of  , 
duly  made  his  last  will,  dated  the  day  of  ,  and  thereof  ap- 

pointed C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  a 
legacy  of  £ 

In  paragraph  4,  substitute  "  legacy"  for  "  debt." 

By  Legatees  {Residuary), 

Omit  paragraph  1,  and  substitute  for  paragraph  2 — E.  F.,  late  of 
duly  made  his  last  will,  dated  the  day  of  ,  and  thereof  ap- 

pointed C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  the 
residue  [or  a  part  of  the  residue]  of  his  personal  [or  and  the  proceeds 
of  his  real]  estate. 

In  paragraph  4  substitute  "  the  residue  \or  share  of  residue]  so  be- 
queathed" for  "  said  debt." 

Next  of  Kin, 

For  paragraphs  1,  2,  3,  and  4,  substitute — 

1.  £.  F.,  late  of  was  at  the  time  of  his  death  possessed  and 
entitled  of  personal  estate. 

2.  He  died  on  or  about  the  day  of  intestate. 

3.  Letters  of  administration  were  duly  granted  to  the  defendant,  and 
that  he  has  possessed  himself  of  the  personal  estate  of  the  deceased 
[leave  out  "  letters  of  administration  were  duly  granted  to  the  defendant 
and  that"  if  none  have  been  granted]. 

4.  That  the  plaintiff  is  next  of  km  [or  one  of  the  next  of  kin]  of  the 
•aid  E.  F. 

Execution  of  Trusts  (c). 

[Clause  2  of  Section  1  of  the  ActJ 

Plaint  in  Equity. 

In  the  County  Court  of  holden  at 

A.  B.  of,  etc.  [address  and  description]    ....    plaintiff, 

and 
C.  D.  of,  etc.  [address  and  description]^  the  or  one 
of  the  cestui  que  trusts  {see  rule  6  of  15  &  16 

Vict,  cap.  86  sec.  42  (d)) defendant. 

A.  B.,  the  above-named  plamtiff,  states  as  follows : — 
1.  He  is  one  of  the  trustees  under  a  deed  of  settlement  bearing  date 
on  or  about  the  day  of  made  upon  the  marriage  of  the  said 

(jp)  County  Court  Forms  in  Equity,  {d)  Rule  6  of  sect  42  of  15  &  16 

1868,  No.  6.  Vict  c.  86,  provides  that  any  "exe- 
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E.  F.  and  G.  H.,  the  father  and  mother  of  the  defendant  [or  a  deed  of 
assignment  of  the  estate  and  effects  of  E.  F.,  for  the  benefit  of  C.  D.  the 
defendant,  and  otlier  the  creditors  of  E.  F.]. 

2.  The  said  A.  B.  has  taken  upon  himself  the  burden  of  the  said  tmst, 
and  is  seised  of  [or  in  possession  of  or  of  the  proceeds  of  j  the 
lands,  tenement,  and  hereditaments  [goods  and  chattels],  conveyed  [or 
assigned]  by  the  before-mentioned  deed. 

3.  The  trust  estate  [or  fund]  does  not  exceed  in  amount  [or  value] 
the  sum  of  £500. 

4.  The  said  C.  D.  claims  to  be  entitled  to  a  beneficial  interest  under 
the  before-mentioned  deed. 

5.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of 
the  said  lands,  tenements  and  hereditaments  [and  the  proceeds  of  the 
sale  of  the  said  or  part  of  the  said  lands,  tenements,  and  hereditaments, 
or  goods  and  chattels,  or  the  proceeds  of  the  sale  of  or  part  of  the  said 
goods  and  chattels,  or  the  profits  accruing  to  the  plaintiff  as  such  trustee 
in  the  execution  of  the  said  trust]  ;  and  he  prays  that  the  court  will  take 
the  accounts  of  the  said  trust,  and  also  that  the  whole  of  said  trust  estate 
may  be  administered  in  the  court  for  the  benefit  of  the  said  C.  D.  the 
defendant,  and  all  other  persons  who  may  be  interested  in  such  admi- 
nistration, in  the  presence  of  the  said  C.  D.  and  such  other  persons  so 
interested  as  the  court  may  direct,  or  that  Uie  said  C.  D.  may  show  good 
cause  to  the  contrary. 

[N.B, —  Where  the  suit  is  by  a  cestui  que  trusty  tlie  plaint  may  be 
modelled,  mutatis  mutandis^  on  the  pkunt  by  a  legatee^  and  if  breach  of 
trust  is  alleged  by  iixty  of  wilful  default  or  otherwise,  the  plaints  shcdl 
shortly  state  the  circumstances  and  pray  for  consequential  relief  2 


Plaint  by  cestui  que  trust  («). 


The  above-named  plaintiff  S.  B.,  residing  at        ,  states  as  follows : — 

1.  That  she  was  married  to  her  present  husband  T.  B.,  on  or  about 
the  month  of  187  (/). 

2.  That  in,  on  or  about  the  month  of  *  1^7  ,  the  said  T.  B. 
deserted  the  said  S.  B.,  and  the  said  S.  B.  has  not  since  the  said  month 
of            )  1B7  ,  ever  had  any  communication  with  the  said  T.  B. 

3.  That  the  said  S.  B.  being  a  married  woman,  and  having  accumu- 
lated the  sum  of  £        by  her  own  savings  paid  the  same  into  the 
Savings  Bank,  situate  ,  in  the  joint  names  of  herself  and  the 
above-named  defendant,  with  a  view  to  protect  the  same  from  all  claims 
which  might  be  urged  by  her  husband. 

4.  That  the  defendant  attended  with  the  plaintiff  on  the  day  of 

,  when  the  said  £  was  deposited  in  the  joint  names  of  SI  B. 

and  E.  J.,  the  defendant  a  trustee  for  her,  with  a  view  of  protecting  same 
from  her  husband; 


cntor,  administrator  or  trustee  may 
obtain  a  decree  against  any  one 
legatee,  next  of  kin  or  cestui  que 
tntst  for  the  administration  of  the 
estate  or  the  execution  of  the  trusts." 

{e)  MS.  Form.  See  heading  and 
conclusion,  ante,  p.  84. 

(/)    This    plaint  was  instituted 


before  "  The  Married  Women's  Pro- 
perty Act,  1870"  (83  &  84  Vict  c 
93),  but  that  act  would  not,  it 
seems,  affect  any  claims  arising 
under  the  circumstances  alleged  in 
this  form.  See  the  provisions  of  the 
statute,  ante,  Vol  I.  pp.  509, 510. 


PROCEEDINGS  BT  PLAINT  AND  SUMMONS.  37 

5.  That  the  said  S.  B.  obtained  the  usual  protection  order,  which  wag    ^^**  ^y* 
granted  to  her  by  esquire,  magistrate  of  ,  on  the       day  of         '' 

,  187  ,  which  was  duly  registered  at  the  CJounty  Court  on 

the  day  of  ,  187  . 

6.  That  the  said  defendant  now  claims  some  interest  in  the  said  sum 
of  £  ,  which  has  increased  to  the  sum  of  £  ,  which  the 
plaintiff  claims  as  her  money,  as  being  paid  in  and  invested  for  her  sole 
Denefit 

7.  That  the  said  defendant  has  several  times  been  applied  to  by  the 
plaintiff  to  aid  by  his  presence,  and  giving  the  necessary  notice  for  the 
withdrawal  of  the  simi  of  £  ,  the  money  of  the  said  S.  B.,  which  the 
defendant  has  declined  to  do,  but  threatens  and  intends  to  deal  with  such 
sum  as  if  the  same  were  his  own  which  plaintiff  denies. 

8.  That  the  plaintiff  submits  that  the  defendant  should  do  and  perform 
all  necessary  acts  and  deeds  to  enable  her  to  receive  the  said  sum  of 
£  from  the  Savings  Bank,  situate  as  aforesaid. 

9.  That  it  is  submitted  that  the  defendant  should  pay  the  costs  of  this 
application. 

10.  That  the  plaintiff  should  have  such  further  or  other  relief  as  the 
circumstances  of  the  case  may  require. 

Foreclosure. — [Clause  3  of  Section  1  of  the  Act]  (gr). 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  By  an  indenture  of  mortgage  bearing  date  on  or  about  the 

day  of  187  ,  a  freehold  [copyhold  or  leasehold]  cottage,  with  the 

garden  and  appurtenances,  situated  within  the  jurisdiction  of  this  court, 
were  conveyed  [or  assigned]  by  the  defendant  to  him  the  plaintiff,  his 
heirs,  [or  executors,  administrators,]  and  assigns,  for  securing  the  prin- 
cipal sum  of  £  together  with  interest  thereon  after  the  rate  of 
£5  per  centum  per  annum,  subject  to  redemption  upon  pavment  by 
the  said  defendant  of  the  said  pnncipal  and  interest  at  a  day  long  since 
past 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of 
£  for  principal  and  interest  on  the  said  mortgage. 

3.  The  plaintiff  prays  that  the  court  will  order  the  defendant  to  pay 
him  the  said  sum  of  £  with  such  further  interest  as  may  accrue 
between  the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the 
costs  of  this  suit,  on  some  day  to  be  named  by  the  court,  and  in  default 
that  the  equity  of  redemption  of  the  said  mortgaged  premises  may  be 
foreclosed,  or  that  the  said  premises  mav  be  sold,  and  the  proceeds  applied 
in  and  towards  the  payment  of  the  said  principal,  interest,  and  costs;  and 
he  prays  that  for  that  purpose  all  proper  directions  may  be  given  and 
account  taken  by  the  court. 

Redemption. 

Transpose  parties  and  also  the  facts  in  paragraph  1. 
For  paragraph  2  substitute — 

2.  There  is  now  due  from  the  plaintiff  to  the  defendant,  for  principal 
and  interest  on  the  said  mortgage,  the  sum  of  £  which  the  plaintiff 

Or)  County  Court  Forms  in  Equity,  1868,  No.  6.  See  heading  and  oon- 
dnsion,  ante,  p.  84. 
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c*^"  iTi  *®  ready  and  willing  to  pay  to  the  defendant,  of  which  the  defendant 
*^''  before  filing  this  plaint  had  notice. 

For  paragraph  3  substitute — 

The  defendant  prays  that  he  may  redeem  the  said  premises,  and  that 
the  defendant  may  be  ordered  to  re-convey  [or  re-assign]  the  same  to 
him  upon  pa3rment  of  the  said  sum  of  £  and  interest,  with  such 

costs  as  the  court  may  order  (if  any),  upon  a  day  to  be  named  by  the 
court,  and  that  the  court  will  give  all  proper  directions  for  the  prepara- 
tion and  execution  of  such  re-conveyaoce  For  assignment],  and  aoing 
such  other  acts  as  may  be  necessary  to  put  nim  into  possession  of  the 
said  premises,  freed  from  the  said  mortgage. 


Foreclosure :  another  Form : — Assignment  of  Stock  (h), 

F.  R.,  the  above-named  plaintiff,  states  as  follows : — 

1.  By  an  indenture  of  mortgage  dated  the  day  of  >  187  , 
and  made  between  the  defendant  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  in  consideration  of  the  sum  of  £  paid  and  advanced 
to  the  defendant  by  the  plaintiff,  the  defendant  assigned  all  that  the 
part  or  share  of  him  the  defendant,  whether  already  accrued  or  at  any 
time  thereafter  to  accrue  to  him  by  succession,  devise,  survivorship  or 
bequest,  or  in  any  other  mode  whatsoever,  of  and  in  the  sum  of  £ 

£3  per  Centum  Consolidated  Bank  Annuities,  and  of  and  in  the  sum  of 
£  cash,  and  of  and  in  all  other  sums  of  stock  and  cash  then  or 

thereafter  to  be  standing  in  the  name  of  the  Accountant-General  of  the 
High  Court  of  Chancery,  in  trust  to  the  credit  of  a  cause  of  r. 

,  therein  particularly  mentioned,  and  of  and  in  the  dividends, 
interest  and  annual  proceeds  thereof,  after  the  decease  of  G.  M.,  therein 
mentioned,  but  subject  to  the  several  payments  therein  referred  to,  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  for  securing  to 
him  and  them  the  said  principal  sum  of  £  ,  together  with  interest 

thereon  after  the  rate  of  £  per  centum  per  annum,  subject  to  redemp- 
tion upon  payment  by  the  defendant  of  the  said  principal  and  interest  at 
a  day  long  smce  passed. 

2.  The  plaintiff  on  the  day  of  »  187  ,  duly  gave  notice  in 
writing  to  the  trustees  of  the  will  by  virtue  whereof  the  said  funds  arose, 
and  on  the  day  of  ,  187  ,  obtained  a  stop  order  of  the  High 
Court  of  Chancery  to  restrain  the  share  of  the  defendant  therein. 

3.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of 
£  for  principal  and  interest  on  the  said  mortgage,  and 
also  some  costs  properly  incurred  in  relation  thereto,  not  exceeding 

£ 

4.  The  plaintiff  prays  that  the  court  will  order  the  defendant  to  pay  him 
the  said  sum  of  £  ,  with  such  further  interest  as  may  accrue 
between  the  filing  of  the  plaint  and  the  day  of  payment,  together  with 
such  costs  as  aforesaid ;  and  also  the  costs  of  this  suit  on  some  day  to 
be  named  by  the  court,  and  in  default  that  the  equity  of  redemption  of 
the  said  mortgaged  premises  may  be  foreclosed  ;  and  he  prays  that  for 
the  purposes  aforesaid  all  proper  directions  may  be  given  and  accounts 
taken  by  the  court,  or  that  he  may  have  such  further  or  other  relief  in 
the  premises  as  the  court  may  think  fit. 

{h)  MS.  Form.    See  heading  and  conclusion,  ante,  p.  84. 
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Foreclosure:  another  Form: — On  Mortgage  by  Deposit  toithout  express  Pa»tIV. 
Agreement;  Prayer  for  Injunction  to  Restrain  Actions  to  Recover  the  ^HAr.  iii. 
deposited  Deeds  (i). 

The  Brewery  Company,  Limited,  the  above-named  plaintiff, 

states  as  follows : — 

1.  On  the  day  of  ,  187  ,  the  plaintiff  company  lent  the 
defendant  the  sum  of  £  upon  the  security  of  his  promissory  notes  for 
that  amount,  and  interest  thereon  from  the  date  thereof  at  the  rate  of 
£  per  cent,  per  annum,  and  of  an  equitable  mortgage  by  the  defen- 
dant to  the  plaintiff  company  of  certain  leasehold  premises  known  as 
**  The  Jolly  Farmers"  situate  in  the  parish  of  ,  in  the  county  of 

,  held  under  a  lease  granted  by  indenture  dated  the  day 

of  ,  187  ,  and  made  between  M.  F.  of  the  first  part,  R.  B.  of  the 

second  part,  and  W.  G.  of  the  third  part,  and  also  certain  leasehold 
premises  in  the  rear  of  the  said  last-mentioned  premises,  held  under  a 
lease  thereof  by  indenture  dated  the  day  of  ,  187  ,  and 

made  between  the  said  M.  F.  and  S.  N.  of  the  one  part,  and  the  defendant 
of  the  other  part. 

2.  The  said  equitable  mortgage  was  effected  by  the  deposit  by  the 
defendant  with  the  plaintiff  company  of  the  said  leases,  and  certain 
other  documents  relating  to  the  said  leasehold  premises,  but  no  memo- 
randum of  equitable  mortgage  was  then  or  has  since  been  signed  or  given 
by  the  defendant. 

3.  The  said  loan  of  £         is  still  owing  with  interest  thereon  from  the 

day  of  ,  187  . 

4.  At  the  time  of  the  said  loan  the  defendant  had  been  supplied  with 
goods  by  the  plaintiff  company,  and  the  plaintiff  company  has  subse- 
quently supplied  the  defendant  with  goods,  and  there  has  been  a  running 
account  between  the  defendant  and  the  plaintiff  company,  and  there  is 
now  owine  from  the  defendant  to  the  plaintiff  company  the  sum  of 
£  for  goods  sold  and  delivered. 

5.  The  defendant  has  agreed  with  the  plaintiff  company  that  the 
amount  which  should  become  owing  from  the  defendant  to  the  plaintiff 
company  for  goods  sold  and  delivered  should  be  secured  by  way  of 
mortgage  of  the  said  leasehold  premises,  and  the  said  deed  so  deposited 
as  aforesaid  are  held  by  the  plaintiff  company,  and  the  said  company  is 
entitled  thereto  as  a  security  as  well  for  the  said  trade  debt  as  the  said 
sum  of  £  and  interest  thereof. 

6.  The  plaintiff  company  after  the  said  deposit  of  deeds  supplied  the 
defendant  with  goods  upon  the  faith  of  the  said  deposit,  and  it  is  the 
custom  of  the  trade  as  between  brewers  and  their  customers,  that  deeds 
when  deposited  by  the  latter  should  be  a  security  for  the  amount  which 
may  become  owing  for  goods  sold  and  delivered,  as  well  as  any  loan 
which  may  have  been  advanced  by  the  brewers  to  the  customer. 

7.  The  plaintiff  company  has  recently  made  several  applications  to 
the  defendant  for  payment  of  what  is  due  from  him  to  the  plaintiff  com- 
pany in  respect  of  the  said  loan  and  trade  debt,  but  the  defendant  refuses 
or  neglects  to  make  such  payment. 

8.  The  defendant  alleges  that  he  is  entitled  to  redeem  the  leasehold 
premises  upon  payment  to  the  plaintiff  company  of  the  said  sum  of 

and  interest  thereon,  and  pretends  that  the  said  trade  debt  is  not  a 

(i)  MS.  Form  settled  hy  counsel.  See  form  of  heading  and  conclusion, 
dnUf  p.  34. 
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Pamt  iv.     charge  on  the  said  leasehold  premises  and  threatens  to  bring  an  action 
Chap.  Ill,    ^gj^iug^  the  plaintiff  company  for  recovery  of  the  said  deeds. 

The  plaintiff  prays  that  the  court  will  order  the  defendant  to  pay 
the  plaintiff  the  said  sum  of  ,  and  interest  thereon  from 

the  day  of  ,  187  ,  to  the  day  of  payment,  and 

also  the  said  sum  of  £  ,  and  further  the  costs  of  this 

suit,  on  some  day  to  be  named  by  tlie  court,  and  in  default 
that  the  equity  of  redemption  of  the  said  mortgaged  premises 
may  be  foreclosed,  or  that  the  said  premises  may  be  sold  and 
the'  proceeds  applied  in  and  towards  the  payment  of  the  said 
principal,  interest  and  costs,  and  prays  that  for  that  purpose 
all  proper  directions  may  be  given  and  accounts  taken  by 
the  court.  And  the  plaintiff  also  prays  that  if  necessary  the 
defendant  may  be  restrained  by  the  order  and  injunction  of 
this  court  from  commencing  and  prosecuting  any  action  for 
recovery  of  the  said  deeds. 

Partnership  (Jc). 

[Clause  7  of  Section  1  of  the  Act.] 

A.  B.,  the  above-named  plaintiff,  states  as  follows:— 

1.  He  and  the  said  C.  D.  the  defendant  have  been  for  the  space  of 
years  [or  months]  last  past  carrying  on  business  together  at 

within  the  jurisdiction  of  this  court,  under  certain  articles  of  partnership 
in  writing,  signed  by  them  respectively  [or  under  a  certain  aeed  sealea 
and  executed  by  them  respectively,  or  under  a  verbal  agreement  between 
them,  the  said  plaintiff  and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff 
and  defendant  as  such  partners,  whereby  it  has  become  impossible  to 
carry  on  the  said  business  in  partnership  with  advantage  to  the 
partners. 

3.  The  whole  of  the  property,  stock  and  credits  of  such  partnership  do 
not  exceed  in  value  the  sum  of  £ 

4.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he 
IS  ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of 
the  partnership  according  to  the  terms  of  the  said  articles  [deed  or 
agreement], 

5.  The  plaintiff  prays  the  court  to  decree  a  dissolution  of  the  said 

Eartnership,  and  that  the  accounts  of  the  said  partnership  trading  may 
e  taken  by  the  court,  and  the  assets  thereof  realized,  and  that  each 
party  may  be  ordered  to  pay  into  court  any  balance  due  from  him  upon 
such  partnership  account,  and  that  the  debts  and  liabilities  of  the  said 
partnership  may  be  paid  and  discharged,  and  that  the  cost  of  the  suit 
may  be  paid  out  of  the  partnership  assets,  and  that  any  balance  remain- 
ing of  such  asset  after  such  payment  and  discharge,  and  the  payment 
of  the  said  costs,  may  be  divided  between  the  plaintiff  and  the  defendant, 
according  to  the  terms  of  the  said  articles  [deed  or  agreement],  or  that 
if  the  said  assets  shall  prove  insufficient,  he  the  plaintiff  and  the  said 
defendant  may  be  ordered  to  contribute  in  such  proportions  as  shall  be 
just  to  a  fund  to  be  raised  for  the  payment  of  and  discharge  of  such  debts, 

(*)  County  Court  Forms  in  Equity,  1868,  No.  II.  See  form  of  heading 
and  conclusion,  ante,  p.  84. 
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liabilities  and  costs  (/).    And  to  give  such  other  relief  as  the  court  shall     Paet  iv. 
think  ^t.  ^»^>- '"' 

[NB, — In  suits  for  winding-up  of  any  partnership  omit  ike  prayer  for 
dissohidon;  but  instead  thereof  insert  a  paragraph  stating  the  fact  of  the 
partnership  having  been  dissok>ed.'] 


Another  form  of  Plaint  for  Dissolution  of  Partnership  (m). 

£.  P.,  the  aboTe-named  plaintiff,  states  as  follows : — 

1.  On  or  about  the  day  of  187  ,  the  plaintiff  and  the 
defendant  entered  into  a  verbal  agreement  with  each  other  that  they 
would  take  the  Anchor  Beerhouse,  situate  in  street  ,  in 
the  county  of  (within  the  jurisdiction  of  this  court),  by  purchas- 
ing the  existing  lease  or  tenancy,  goodwill  and  stock  thereof,  and  would 
carry  on  the  business  of  beershop-keepers  there  in  partnership,  and  as 
the  sum  of  £  ,  or  thereabouts,  was  required  for  the  purchase  of  the 
said  lease  or  tenancy  and  goodwill  it  was  agreed  between  them  that  the 
plaintiff  should  advance  and  brine  in  the  sum  of  £  towards  such  pur- 
chase, and  that  the  like  sum  of  £        should  be  borrowed  from  Messrs. 

and  brewers,  and  that  the  defendant  should  furnish  the 

remainder  of  the  money  required  for  the  purpose  aforesaid. 

2.  The  plaintiff  accordingly  on  the  day  of  187  ,  paid 
to  the  defendant  the  sum  of  £  out  of  her  own  monies,  and  the  said 
defendant  with  that  stmi  and  the  like  sum  of  £  borrowed  as  aforesaid, 
and  a  further  sum  furnished  by  himself,  completed  the  said  purchase  on 
behalf  of  himself  and  the  plamtiff  as  such  partners  as  aforesaid,  and  on 
the  day  of  187  ,  the  plaintiff  and  defendant  as  such 
partners  entered  into  the  possession  of  the  said  beerhouse. 

3.  The  plaintiff  and  defendant  from  the  time  of  their  so  taking  posses- 
sion until  the  day  of  187  ,  carried  on  the  said  business 
in  partnership  at  the  said  beerhouse  under  the  verbal  agreement  herein- 
before mentioned. 

4.  On  the  said  day  of  187  ,  the  defendant  by  threats 
and  violence  compelled  the  plaintiff  to  leave  the  said  premises  against 
her  will,  and  he  refuses  to  allow  her  to  return  to  the  said  premises. 

5.  Under  the  circumstances  aforesaid  it  has  become  impossible  to 
carry  on  the  said  business  in  partnership  with  advantage  to  the  partners. 

6.  The  whole  of  the  property,  stock  and  credits  of  the  partnership  do 
not  exceed  in  value  the  sum  of  £ 

7.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and 
she  is  ready  and  willing  to  bear  her  share  of  the  debts  and  obligations 
of  the  partnership  so  far  as  under  the  circumstances  hereinbefore  men- 
tioned she  is  iustiy  liable  for  the  same  respectively. 

8.  The  said  defendant  has  since  the  saia  day  of  187  , 
been  and  still  is  in  sole  possession  of  the  said  partnership  premises, 


(l)  An  injunction  may  be  here 
prayed  for  to  restrain  the  defendant 
from  disposing  of  the  partnership 
property,  with  or  without  the  appoint 
ment  of  a  receiver;  thus  ["  and  that 
the  defendant  may  be  restrained  by 
the  order  and  injunction  of  this  court 
from  selling,  assigning  and  pledging 
or  otherwise  converting  and  disposing 


of  all  or  any  of  the  partnership 
assets,  estate  and  effects  without  the 
sanction  of  the  court;  and  that  a 
receiver  may  be  appointed  to  collect 
and  get  in  the  debts  due  and  owing 
to  the  said  partnership"]. 

(m)    MS.    Form.     See   form    of 
beading  and  conclusion,  ante,  p.  84. 
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Faet  IV.  stock  and  effects,  and  in  sole  receipt  of  the  income  and  profits  thereof, 
CaAp.  Ill,  and  he  has  since  that  time  altogether  and  improperly  excluded  and  still 
so  excludes  the  plaintiff  therefrom,  and  he  threatens  and  intends  to  sell 
and  dispose  of  the  partnership  interest  in  the  said  premises  and  the  part- 
nership stock  and  effects  without  the  consent  or  concurrence  of  the  plain- 
tiff, and  if  he  does  so  the  plaintiff  is  in  danger  of  losing  her  share  of  the 
proceeds  thereof. 

9.  The  plaintiff  believes  that  the  defendant  caused  the  partnership 
term  and  interest  so  purchased  as  aforesaid  to  be  assigned  or  transferred 
to  himself  alone ;  but  if  he  did  so  it  was  without  her  concurrence  or  con- 
sent. 

10.  The  plaintiff  prays  the  court  to  decree  a  dissolution  of  the  said 
partnership,  and  that  the  accounts  of  the  said  partnership  business  may 
be  taken  by  the  court  and  the  assets  thereof  realized,  and  that  each  party 
may  be  ordered  to  pay  into  court  the  balance  due  from  him  or  her  re- 
spectively upon  such  partnership  account,  and  that  the  debts  and  liabili- 
ties of  the  said  partnership  may  be  paid  and  discharged,  and  that  the 
balance  of  such  assets  (after  such  payment  and  discharge)  may  be 
divided  between  the  plaintiff  and  defendant  according  to  the  terms  of  the 
said  agreements,  or  that  if  the  said  assets  shall  prove  insufficient  the 
plaintiff  and  defendant  may  be  ordered  to  contribute  in  such  proportions 
as  shall  be  just  to  a  fund  to  be  raised  for  the  payment  and  (uscharge  of 
such  debts  and  liabilities,  and  that  the  defendant  may  be  restrained  by 
the  order  of  this  court  from  selling  or  disposing  of  the  said  partnership 
property  or  any  part  thereof  (unless  with  the  concurrence  and  consent  of 
the  plaintiff  or  under  the  order  of  the  court),  and  from  receiving  the  income 
and  profits  of  the  said  business,  and  that  some  proper  person  may  be 
appomted  to  receive  the  same  and  to  manage  the  said  business  until  the 
same  shall  be  sold  under  the  order  of  the  court,  and  that  the  defendant 
may  be  ordered  to  pay  the  costs  of  this  suit  And  that  the  court  may 
give  such  other  relief  as  to  the  court  shall  seem  fit. 

Specific  Per/brmance.— [Section  9  of  30  &  31  Vict  c  142]  (n). 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  By  an  agreement  dated  the  day  of  and  signed  by 
the  above-named  defendant  C.  D.,  he  the  said  C.  D.  contracted  to  buy 
[or  sell  to]  him  certain  property,  therein  described  and  referred 
to,  for  the  sum  of  £ 

2.  He  has  applied  to  the  said  C.  D.  specifically  to  perform  the  said 
agreement  on  his  part,  but  that  he  has  not  done  so. 

3.  The  said  A.  B.  has  been  and  still  is  ready  and  willing  specifically 
to  perform  the  agreement  on  his  part,  of  which  the  said  C.  D.  has  had 
notice. 

4.  The  plaintiff  prays  that  the  court  will  order  the  said  A.  B.  specifi- 
cally to  perform  the  said  agreement,  and  to  do  all  acts  necessary  to  put 
the  said  A.  B.  in  full  possession  of  the  said  property  \or  to  accept  a  con- 
veyance and  possession  of  the  said  property] ,  and  to  pay  the  costs  of  the 
suit. 

[N,B. — In  suit  for  delivery  up  to  he  cancelled  of  any  agreement  omit 
paragraphs  2  and  3,  and  substitute  a  paragraph  stating  generally  the 

(n)  County  Court  Forms  in  Equity,  elusion,  ante,p.3i.  See  sect  9  of 
1868,  No.  7.    See  heading  and  con-      30  &  81  Vict  c.  142,  ante,  p.  13. 


PROCEEDINGS  BT  PLAINT  AND  SUMMONS.  43 

grounds  for  requiring  the  agreement  to  he  delivered  up  to  be  cancelled,     Pa»t  IV. 
9uch  as  that  the  plaintiff  signed  it  by  mistake^  under  distress,  or  by  the    c»a^'  m. 
fraud  of  the  defendant^  and  alter  the  prayer  according  to  the  relief 
sought] 

Another  Form  of  Plaint  for  Specific  Performance  of  Agreement  for  Sale 

of  Real  Estate  (6), 

T.  J.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  C.  P.,  the  above-named  defendant,  had  or  pretended  to  be  on 
and  before  the  day  of  ,  187  ,  seised  of  or  well  entitled  to  a 
freehold  estate  of  inhentance,  consisting  of  a  messuage,  dwelling-house 
and  tenement  with  the  appurtenances  thereto  belonging  and  appertaining, 
known  as  No.  ,  Street,  Bermondsej,  in  the  county  of  Surrey  ; 
and  that  the  said  C.  P.  on  or  about  the  day  and  year  aforesaid  contracted 
and  agreed  with  the  said  plaintiff  to  sell  to  him  the  said  plaintiff  the 
said  messuage,  tenements,  and  dwelling-house  with  the  appurtenances 
thereunto  belonging  and  appertaining,  for  the  sum  of  £  sterling. 

2.  That  thereupon  the  said  plaintiff  paid  to  the  said  defendant  as  an 
earnest  to  bind  the  said  agreement,  and  in  part  payment  of  the  said 
purchase- money  the  sum  of  £  ,  ana  received  from  the  said 
defendant  an  acknowledgment  in  writing  in  the  words  and  figures 
following : 

"  ,187    . 

**  Received  of  Mr.  J.  the  sum  of  £  ,  as  deposit  on  the  house 

No.        ,  Street 

C.  P." 
and  that  the  said  acknowledgment  was  duly  stamped  with  a  receipt 
stamp. 

3.  That  on  or  about  the  day  of  187  ,  the  said  defendant 
furnished  to  the  plaintiff  a  document  purporting  to  be  the  abstract  of 
the  defendant's  title  to  the  said  messuage,  tenement,  and  dwelling-house 
with  the  appurtenances  which  was  manifestly  insufficient  and  uncertain, 
and  did  not  show  a  good  and  sufficient  title  m  the  said  defendant  to  the 
8aid  estate  which  he  the  said  defendant  has  or  pretends  that  he  has  in 
the  said  messuage,  tenement  and  dwelling-house,  with  the  appurtenances; 
and  thereupon  the  said  plaintiff  has  from  time  to  time  objected  to  the 
defendant's  title  as  so  shown,  and  made  the  usual  requisitions  for  the  pro- 
duction of  further  information  and  evidence  thereof,  but  the  said  defen- 
dant has  hitherto  wholly  neglected  and  refused  to  furnish  or  show  the 
same. 

4.  That  from  the  month  of  last  thence  hitherto  the  plaintiff 
has  always  been  willing  and  ready  to  complete  the  performance  of  his 
part  of  the  said  agreement,  and  has  for  that  purpose  kept  and  retained 
the  sum  of  £  sterling  unemployed,  and  the  same  has  remained 
unproductive  so  as  to  be  ready  at  any  time  to  be  paid  over  to  the  said 
deiendant  on  the  completion  of  the  said  purchase  of  which  the  defen- 
dant haa  often  had  notice. 

5.  That  the  said  defendant  from  the  month  of  hitherto  haa 
been  in  the  possession  of  the  said  messuage,  tenement  and  dwelling- 
house  with  the  appurtenances,  and  in  the  enjoyment  of  all  the  rents, 
profits,  benefits  ana  advantages  thereof. 

{o)  MS.  Form.    See  heading  and  conclusion,  ante,  p.  84. 
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cba?  ill        ^*  Th»t  the  plaintiff  has  done  all  things  on  his  part  to  be  done  to  en- 
— ^ — '-  title  him  to  the  specific  performance  of  the  said  agreement,  and  he  ii 
ready  and  willing  and  hereby  offers  to  do  anything  on  his  part  still  re- 
maining to  be  done. 

7.  The  plaintiff  submits  that  he  is  entitled  to  the  relief  hereinafter 
prayed. 

The  plaintiff  prays  as  follows:— 

1.  That  the  defendant  may  be  decreed  specifically  to  perform  the 

said  agreement  so  made  in  the  month  of  ,  187    ,  as 

aforesaid  if  the  said  defendant  can  make  a  good  title  to  the 
messuage,  tenement,  and  dwelling-house  with  tiie  appor- 
tehances,  and  that  the  said  defendant  may  be  decreed  to 
make  and  execute,  and  to  procure  to  be  made  and  executed, 
a  proper  conveyance  of  the  said  messuage,  tenements,  and 
dwelling-house  with  the  appurtenances  to  the  plaintiff. 

2.  That  in  case  the  said  defendant  shall  not  be  able  to  make  a 

good  title  to  the  said  messuage,  tenement,  and  dwelling- 
house  with  the  appurtenances,  account  may  be  taken  of  what 
is  due  to  the  plaintiff  for  loss  of  interest  on  the  said  sums  of 
£  and  £  ,  and  that  the  sum  of  £  maj 

be  returned  to  him. 

3.  Than  an  account  may  be  taken  of  the  rents  and  profits  and 

benefits  derived  by  the  said  defendant  from  the  said  mes- 
suage, tenement  and  dwelling-house  with  the  appurtenances 
from  the  day  and  year  when  the  said  purchase  ought  to  hsTS 
been  completed,  and  that  the  defendant  may  be  decreed  to 
pay  the  amount  thereof  to  the  plaintiff. 

4.  Tnat  damages  may  be  awarded  to  the  plaintiff  in  addition  to, 

or  if  specific  performance  be  impossible,  in  substitution  for, 
specfic  performance. 

5.  That  the  defendant  may  pay  the  costs  of  this  suit 

6.  That  the  plaintiff  may  have  such  further  or  other  relief  as  the 

nature  of  the  case  may  require. 

Another  form  of  Plaint  for  Specific  Performance  on  Agreement  to  execute 

Mortgage  (p), 

T.  J.  and  W.  J.,  the  above-named  plaintiffs,  state  as  follows:— 
1.  By  an  indenture  of  lease  bearing  date  the  day  of  , 

187  ,  and  made  between  and  duly  executed  by  W.  B.  of  the  one  part 
and  C.  E.  of  the  other  part,  all  that  messuage,  or  tenement  and  here- 
ditaments situated  and  being  No.  ,  Street  in  the  county  of 
,  then  in  the  occupation  of  the  said  C.  £.,  together  with  the  rights 
of  way  or  passage,  and  the  right  to  use  the  quay  or  wharf  in  the  same 
indenture  respectively  mentioned  were  demised  to  the  said  C.  E.,  his 
executors,  administrators  and  assigns  for  the  term  of  twenty-one  years 
from  the  day  of  ,  187  ,  at  the  yearly  rent  of  £  and  under 
and  subject  to  tne  covenants,  conditions  ana  agreements  in  the  same 
indenture  contained  and  on  the  lessee^s  part  thenceforth  to  be  paid,  ob- 
served and  performed  as  by  the  same  indenture  and  other  the  documents 
herein  stated  or  refered  to,  to  which  the  plaintifib  crave  leave  to  refer 
when  produced,  will  appear. 

(p)  MS.  Form  settled  by  counsel.    See  heading  and  conclusion,  ante,  p.  84. 
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2.  By  divers  mesne  assignments  and  acts  in  the  law  and  ultimately    ^^vt  ly. 
by  an  indenture  bearing  date  the  day  of  ,  187     ,  and  made    ^"^^' "'' 

between  E.  R.  of  the  one  part  and  the  defendant  of  the  other  part,  the 
premises  comprised  in  and  demised  by  the  indenture  of  lease  herein- 
Defore  stated  became  and  were  thenceforth  and  down  to  and  at  the  time 
of  signing  the  memorandum  of  deposit  and  agreement  of  the  day 

of  ,  187    ,  hereinafter  stated,  vested  in  the  defendant  for  the  re- 

sidue of  the  said  term  of  twenty-one  years  granted  by  the  said  indenture 
of  lease. 

On  the  said  day  of  ,  187  ,  the  plain tiffis  lent  and  advanced  to 
the  defendant  the  sum  of  £  upon  the  security  of  the  leasehold  pre- 

mises comprised  in  and  demised  by  the  said  indenture  of  lease,  and  of 
the  title  deeds  relating  to  the  same,  and  at  the  time  of  such  advance  the 
defendant  deposited  with  the  plaintiffs  the  said  title  deeds,  and  duly 
signed  and  delivered  to  the  plaintiffs  a  memorandum  of  deposit  and 
agreement  of  that  date,  which,  omitting  the  schedule  describing  the  said 
title  deeds,  was  in  the  words  and  figures  or  to  the  purport  and  effect  fol- 
lowing, that  is  to  say: — 

"  To  Mr.  T.  J.  and  Mr.  W.  J. 

'*  In  consideration  of  £  this  day  lent  and  advanced  by  you  to  me, 
and  collaterally  secured  by  my  note  of  hand  to  you  on  demand,  I  hereby 
deposit  with  you  the  under-mentioned  deeds  as  security  for  the  repay- 
ment of  the  said  sum  of£  with  interest  thereon  at  the  rate  of£ 
per  cent,  per  annum.  And  I  hereby  charge  and  make  liable  the  same 
deeds,  and  the  property  to  which  they  refer,  with  and  to  the  repayment 
of  the  said  sum  of  £  and  interest.  And  I  undertake  when  called 
upon  to  execute  unto  you  a  good  and  valid  mortgage  with  a  power  of 
sale,  subject  to  one  month's  notice  for  the  repayment  of  the  saia  sum  of 
£  and  interest,  and  the  expense  of  and  incidental  to  the  prepara- 

tion of  such  mortgage.    Dated  this  day  of  ,  187    . 

"  (Signed)        G.  O." 

4.  On  or  about  the  day  of  187  the  defendant  exe- 
cuted a  deed  of  composition  for  the  benefit  of  his  creditors,  and  in  conse- 
quence thereof,  the  plaintiffs,  through  Messrs.  and  ,  their 
solicitors,  caused  a  draft  of  a  deed  of  mortgage  to  be  prepared  of  Uie 
said  leasehold  premises,  in  accordance  with  and  in  pursuance  of  the 
terms  of  the  said  memorandum  or  agreement  of  the                 ^^Z.^^ 

,  187  ,  and  sent  the  same  to  the  defendant  for  approval.  The 
defendant,  however,  refused  to  peruse  tlie  said  draft,  and  he  also  refused, 
and  he  still  refuses,  to  execute  a  legal  mortgage  of  the  said  leasehold 
premises,  or  otherwise  to  carry  his  said  agreement  into  effect,  and  he 
returned  the  said  draft  to  the  said  Messrs.  and  ,  accom- 

panied by  a  letter  dated  the  day  of  187  ,  and  which, 

omitting  the  merely  formal  parts,  was  in  the  words  and  figures,  or  to 
the  purport  and  effect  following,  that  is  to  say : — **  Considering  the 
fearful  amount  you  have  run  my  bill  to,  and  likely  to  be  turned  out 
of  my  house  in  a  month,  I  am  advised  not  to  sign  the  paper.  I  may  add 
1  have  stated  all  particulars  to  my  solicitor,  Mr.  of 

Street." 

5.  The  whole  of  the  said  sum  of  £  ,  with  interest  for  the  same 
from  the  time  when  the  same  was  advanced  and  a  small  sum  for  costs, 
are  still  due  and  owing  to  the  plaintiffs  on  the  security  hereinbefore 
mentioned.    The  allegation  contained  in  the  letter  of  the  defendant 
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Pabt  IV.     hereinbefore  stated,  to  the  effect  that  tlie  plaintiffs*  said  aolicitors  hid 
cnkr.  Ill,    charged  the  defendant  an  excessive  sum  for  costs,  is  wholly  antrue. 

6.  The  defendant  is  and  has  been  for  some  time  past  m  the  actoal 
occupation  of  the  said  leasehold  premises,  and  the  same  are  bat  a  scanty 
security  for  the  monies  so  due  and  owing  to  the  plaintiffs  as  aforesaid. 

7.  The  plaintiffs  are  advised  and  submit  that  the  defendant  ought  to 
be  orderea  and  decreed  specifically  to  perform  his  undertaking  contained 
in  ^e  said  memorandum  or  agreement  of  the  day  of  , 
187  ,  for  the  execution  of  a  good  and  valid  mortgage,  in  accordance  with 
the  terms  of  such  undertaking,  and  that  the  plaint£ls  are  entitled  to  such 
other  relief  as  is  hereinafter  prayed. 

Prayer. 
The  plaintiffs  therefore  pray  as  follows  : — 

1.  That  the  defendant  may  be  ordered  and  decreed  specifically  to 

perform  and  carry  into  effect  his  undertaking  contained  in 
the  said  memorandum  or  agreement  of  the  day  of 

,187  ,  to  execute  unto  the  plaintiffs  a  good  and 
valid  mortgage,  with  power  of  sale,  subject  to  one  month's 
notice,  for  securing  to  the  plaintiffs  the  repayment  of  tiie 
said  sum  of  £  ,  and  interest  after  the  rate  of  £      per 

cent,  per  annum,  and  of  the  expense  of  and  incidental  to  the 

Preparation  of  such  mortgage,  and  that  such  mortgage  may 
e  settled  by  the  judge  or  such  conveyancing  counsel  as  he 
may  direct,  in  case  the  parties  differ,  the  plaintiffs  being 
ready  and  willing,  and  hereby  offering  to  peiform  and  do  aU 
necessary  acts  (if  any)  which  ought  to  be  performed  by  them 
for  the  purpose  of  carrying  such  agreement  into  effect. 

2.  That  if  necessary  an  account  may  be  taken  by  and  under  the 

order  and  direction  of  this  court  of  what  is  due  for  principal 
and  interest  in  respect  of  the  advance  of  £  ,  so  made 

to  the  defendant  by  the  plaintiffs  as  hereinbefore  stated,  and 
of  the  costs  and  charges  incurred  by  the  plaintiffs  in  the  pre- 
paration of  the  said  draft  mortgage,  or  in  any  way  incidental 
thereto  ;  and  that  the  defendant  may  be  ordered  and  decreed 
to  pay  to  the  plaintiffs  what,  upon  taking  such  account,  shall 
be  found  due  to  them,  together  with  the  costs  of  tliis  suit,  by 
a  short  day  to  be  appointed  for  that  purpose  by  this  court, 
and  tliat  in  default  of  such  payment,  the  defendant,  and  aU 
persons  claiming  under  him,  may  be  absolutely  barred  and 
foreclosed  of  all  right  and  equity  of  redemption  in  and  to 
the  said  leasehold  premises,  and  every  of  them,  and  eveiy 
part  thereof. 

3.  Or,  that  if  necessary,  and  in  case  of  such  default  in  payment  on 

the  part  of  the  defendant  as  aforesaid,  the  said  leasenold  pre- 
mises may  be  ordered  to  be  sold,  and  that  the  monies  to  arise 
upon  such  sale  may  be  applied  in  payment  of  what  shall 
appear  to  be  due  to  the  plaintiffs  for  principal  and  interest 
and  costs,  charges  and  expenses  as  aforesaid. 

4.  That  all  necessary  orders  and  directions  may  be  made  and 

given  for  effectuating  the  purposes  aforesaid,  or  any  of  them. 

5.  That  the  defendant  may  be  ordered  to  pay  the  costs  of  this 

suit. 

6.  That  the  plaintiffs  may  have  such  further  or  other  relief  as  the 

nature  of  the  case  may  require. 
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Plaint  to  secure  Transfer  to  and  Registration  by  Defendant  of  Shares        pa»t  IV. 

bought  by  him  {q).  Chap.  III. 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  On  the  day  of  t  1B7  ,  the  plaintiff  applied  for 
shares  in  the               Company,  Limited,  and  on  or  about  the 

day  of  the  same  month  shares  in  that  company,  numbered  from 

to  ,  were  allotted  to  him,  and  his  name  was  entered  in  the 

register  of  shareholders  of  the  company  as  the  owner  or  proprietor  of 
those  shares. 

2.  Ill  the  same  month  of  the  plaintiff  instructed  F.  W.,  one 
of  the  licensed  brokers  of  the  Stock  Exchange,  London,  to  sell  the  said 
shares,  and  on  the  day  of  the  same  month,  J.  S.  of  the  Stock 
Exchange  contracted  to  purchase  of  the  said  shares  for  £ 

and  on  the  day  of  the  same  month  the  said  J.  S.  contracted  to 

purchase  the  remaining  shares  for  £ 

3.  The  contract  aforesaid  was  made  between  the  said  F.  W.,  as 
broker  for  the  plaintiff,  and  the  said  J.  S. 

4.  On  the  day  of  » 1B7  ,  the  said  J.  S.  contracted 
to  sell  of  the  said  shares  to  M.  A.,  and  they  were  eventually 
bought  by  the  defendant  for  the  price  of  £ 

5.  According  to  the  practice  of  the  Stock  Exchange  the  said  J.  S. 
on  the  day  of  ,187  (appointed  as  a  special  settling 
day  in  the  said  shares),  sent  a  notice  or  ticket  to  the  office  of  the  said 
F.  W.,  requiring  the  said  F.  W.  to  transfer  or  cause  to  be  transferred 

of  the  said  shares  into  the  name  of  the  defendant,  and  on 
the  day  of  >  187  ,  the  plaintiff  executed  a  deed  of  transfer  of 

of  the  said  shares,  numbered  from  to  both  in- 

clusive, to  the  defendant. 

6.  On  or  about  the  day  of  ?  187  ,  the  certificate  or 
certi6cates  of  the  said  shares  were  placed  in  the  possession  or 
power  of  the  defendant ;  and  the  said  sum  of  £  ,  and  for 
the  transfer  stamp,  was  paid  by  the  defendant  to  the  said  J.  S. 

7.  The  plaintiff  has  requested  the  defendant  to  register  his  name  as  a 
proprietor  in  the  books  of  the  company,  but  the  defendant  has  neglected 
and  refuses  so  to  do,  and  the  plaintiff  has  received  divers  letters  and 
notices  from  the  said  company,  requiring  pavment  in  respect  of  a  call  of 
£  per  share,  payable  in  the  months  of  and  t  187  , 
on  the  said  shares,  Nos.  to  ,  and  threatening  legal 
proceedings  in  case  the  same  were  not  paid,  and  the  plaintiff  has  duly 
apprized  the  defendant  of  such  letters  and  notices. 

8.  On  the  day  of  ,  187  ,  a  writ  was  issued  out  of  her 
Majesty's  Court  of  Common  Pleas  against  the  plaintiff  at  the  suit  of  the 
said  company,  demanding  £  for  debt  in  respect  of  the  said  calls 
and  interest,  and  £            for  costs  in  the  said  action,  and  on  the 

day  of  }  187  ,  the  plaintiff  paid  in  satisfaction  of  the  action 

£ 

9.  The  plaintiff  prays  that  the  defendant  mav  be  ordered  to  procure 
the  shares,  Nos.  to  ,  to  be  duly  and  effectually  trans- 
ferred into  and  registered  in  the  name  of  the  defendant  in  the  register 
book  of  shareholders  in  the  said  company,  and  that  he  may  be  ordered 
to  execute,  if  he  has  not  already  executed,  the  deed  of  transfer  and  to 
deliver  the  same  so  duly  executed  to  the  secretary  of  the  company  in 
order  that  a  memorial  may  be  entered  in  the  book  called  **  The  Register 

(q)  MS.  Form.    See  heading  and  conclusion,  antey  p.  84. 
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of  Transfers/*  and  that  he  may  be  ordered  to  take  all  proper  steps  for 
effectually  transferring  and  registering  the  shares,  and  that  he  may  be 
ordered  to  repay  the  plaintiff  Uie  said  sum  of  £  with  interest, 

and  indemnify  tne  plaintiff  against  all  losses  and  costs  already  incurred 
or  to  be  incurred  oy  reason  of  the  defendant  not  having  procured  the 
shares  to  be  registered,  or  by  reason  of  the  nonpayment  of  the  calls  cm 
tlie  said  shares,  and  to  pay  all  costs  of  this  suit,  and  that  this  court 
will  grant  such  further  or  other  relief  as  the  court  may  think  fit. 

Summons  on  Plaint  (r). 

No.  of  plaint  in  equity. 

In  the  county  court  of  holden  at 

(^SeaL) 

A.  B.  [address,  description']  plaintiff, 

and 
C.  D.  [address,  description"]  defendant. 
You  are  hereby  summoned  to  appear  at  the  county  court,  to  be  holden 
at  on  the  day  of         at  the  hour  of  in  the  noon, 

to  show  cause  why  the  relief  prayed  for  in  the  plaint  hereunto  annexed 
should  not  be  granted. 

Dated  this  day  of  187  . 

^  RegiBtrar. 

To  C.  D.  defendant  [or  one  of  the  defendants]. 

N.  B. — If  you  do  not  attend  either  in  person  or  by  your  attorney  at 
tlie  time  and  place  above  mentioned,  such  decree  or  order  will  be  made 
and  proceedings  taken  as  the  judge  may  think  just  and  expedient. 

[Endorsement  on  Summons.] 

If  you  desire  to  lessen  the  amount  of  costs  which  you  may  be  put  to, 
you  should  follow  such  of  these  directions  as  may  apply. 

If  you  desire  to  admit  the  truth  of  the  allegations  in  the  plaint,  and  to 
submit  to  the  judgment  of  the  court,  you  may,  at  any  time  before  the 
return  day  of  the  original  summons,  appear  before  the  registrar,  and  in 
his  presence  sign  an  admission  of  the  truth  of  the  plaint,  and  a  consent 
to  aoide  by  and  perform  any  decree  or  order  the  court  may  m^Jce. 

If  you  desire  to  disclaim  an^  interest  in  the  subject-matter  of  the  snit, 
or  if  you  intend  at  the  hearing  to  deny  any  of  the  statements  in  the 
plaint,  or  raise  any  question  of  law  upon  such  statement  without  admit- 
ting the  truth  thereof,  you  may  deliver  to  the  registrar,  within  eight  dajrs 
after  the  service  of  the  summons  upon  you,  a  statement  signed  by  you  to 
that  effect. 

If  you  intend  to  rely  on  a  set-off,  infancy,  coverture,  a  statute  of  limi- 
tations, or  a  discharge  under  a  bankrupt  or  an  insolvent  act,  as  a  defence, 
you  must  give  notice  of  such  special  defence  to  the  registrar  ^ve  days 
before  the  day  of  hearing,  and  such  notice  must  contain  the  particulars 
required  by  "  The  County  Court  Rules ;''  and  you  must  deliver  to  the 
registrar  as  many  copies  of  such  notice  as  there  are  plaintiffs,  and  an 
additional  copy  for  the  use  of  the  court.  If  your  defence  be  a  set-off, 
you  must,  with  each  notice  thereof,  deliver  to  the  registrar  a  statement 
of  the  particulars  thereofl 

(r)  County  Court  Forms  in  Equity,  1868,  No.  13. 
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Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar  of  the  court  upon 
payment  of  the  proper  fee. 


Pamt  IV. 
Cba».  III. 


§  3. — Proceedings  by  Petition. 

Proceedings  under  the  Trustees  Relief  Acts,  or  under  the 
Trustee  Acts  (s),  and  proceedings  relating  to  the  advancement  of 
infants,  are  instituted  by  petition. 

The  following  Rules  relate  to  such  proceedings  (t) : — 

"  All  proceedings  under  the  5th  and  6th  clauses  of  the  first  section  of 
the  act,  shall  be  by  petition,  and  such  petition  need  not  show  title  except 
so  far  as  is  provided  by  the  rules  in  this  order**  (ti). 

**  Where  a  trustee  petitions  under  the  said  5th  clause  (a?)  for  an  order 
in  any  matter  relating  to  the  trust,  he  shall  file  his  petition  at  the  office 
of  the  registrar,  and  leave  thereat  as  many  copies  thereof  as  there  are 
persons  beneficially  interested  in  the  due  execution  of  the  trust,  and  he 
shall  state  in  such  petition  his  own  name,  address,  and  description,  and 
also  the  names,  addresses,  and  descriptions  of  the  persons  beneficially 
interested,  so  far  as  he  is  able,  and  the  nature  of  the  trust,  and  how 
created,  the  property  or  money  to  which  the  same  relates,  and  the  sub- 
stance of  the  order  which  he  seeks  to  obtain**  (y). 

"  Where  any  guardian  or  trustee  of  any  infant  petitions  for  an  order 
relating  to  the  maintenance  or  advancement  of  such  infant,  he  shall  file 
his  petition  at  the  office  of  the  registrar,  and  where  any  person,  as  next 
friend  of  an  infant,  petitions  on  behalf  of  such  infant  ror  an  order  upon 
or  against  the  guardian  or  trustee  of  such  mfant,  he  shall  file  his  petition 
at  the  office  of  the  registrar,  and  leave  thereat  as  many  copies  thereof  as 
there  are  guardians  or  trustees.  And  in  such  petition  shall  be  stated 
the  names,  addresses,  and  descriptions  of  the  petitioner,  and  of  all  the 
persons  to  whom  such  order  is  intended  to  relate,  and  shall  also  state 
the  nature  of  the  guardianship  or  trust,  and  how  created,  of  the  property 
to  which  the  trust  relates,  and  the  substance  of  the  order  which  the 
petitioner  seeks  to  obtain**  (z), 

^  Under  this  order  petitions  shall  be  filed  and  notices  shall  be  deli- 
vered (a)  at  the  office  of  the  registrar  seven  days  before  the  sitting  of 
the  court  at  which  the  petition  is  to  be  heard  or  application  made**  (6). 


Order  XI. 
Rale  1. 
Petition. 

Bale  S. 
PettttoMlqr 
tnuteca. 


Bale  8. 
PetltloiM  by 
gaardiftnor 
tnuteeof 
infant  or 
next  friend. 


Bale  SO. 
Time  of  filing 
petitloiui  and 
giring 
Dotioea, 


(«)  See  ante,  p.  18. 

(t)  Order  XI.  which  relates  to 
"  proceedings  under  the  5th,  6th  and 
8tii  clanses  of  the  Ist  section  of  the 
act,  and  section  24  of  30  &  81  Vict. 
c.  142,"  provides  that, "  the  preceding 
orders  relating  to  suits  shall,  in  all 
cases  where  they  are  applicable,  be 
coDstmed  as  extending  to  proceeding^ 
noder  this  order." 

(«)  County  Court  Orders  and 
nnles  in  Equity,  1868,  Order  XI. 
Bolel. 

(x)  See  ante,  p.  3. 

(y)    County   Court    Orders    and 

D.     VOL,  II. 


Rules  in  Equity,  1868,  Order  XL 
Rule  2. 

(z)  2d.  Rule  3.  See  as  to  under- 
taking for  costs  by  next  friend,  Order 
XXIII.  Rule  19,  ante,  p.  83. 

(a)  This  rule,  so  far  as  relates  to 
the  delivery  of  notices,  refers  to 
notices  of  applications  for  injunctions 
under  the  next  section  (§  4).  See 
Order  XXIH.  Role  18,  pott.  Chap.  V. 
§  3,  as  to  enlarg^g  and  abridging 
time. 

{b)  County  Court  Orders  and 
Rales  in  Equity,  1868,  Order  XI. 
Bale  20. 

£ 


plaintiff's  phockedings  nc  order  to  gommsncx  ▲  suit. 

Oeneral  Form  cf  Heading  <md  Omchukm  far  PetiiUm»  {Jfy. 

FroceediDg  in  eqaify. 

In  the  county  court  of  holden  at 

In  the  matter  of 

The  petition  of  A.  B.,  of,  etc.  [addre$$  and  de$cription\ 
o  o  •  e  • 

This  petition  was  filed  by 

of 
attorney  for  the  plaintiff, 
lor  by  ]. 

Under  Trustee  EeUtfAcL—lCltMae  5  of  Section  1  of  tha  Act]  (e). 

Showeth, 

1.  That  by  a  deed  of  settlement  bearing  date  the  di^  of 

maae  upon  the  marriage  of  C.  D.  with  K  F.  certain  freehold 
property  in  the  settlement  mentioned  was  conveyed  to  [or  that  C.  D^ 
deceased,  by  his  will  bearing  date  the  day  of  and  proired 

on  the  day  of  by  your  petitioner  and  G.  H.  in  the  Vn- 

rogative  Court  of  the  Archbisliop  of  Canterbuiy,  certain  freehold  pro- 
perty in  the  will  mentioned  was  devised  to]  tlie  petitioner,  together  intii 
G.  H.,  upon  certain  trusts,  inter  alia  [here  eet  out  ike  elauee  or  worHom  ^ 
the  trust  deed  or  will  upon  which  the  order  of  the  court  is  required]. 

2.  That  the  said  (t.  H.  died  on  or  about  the  day  of 
leaving  the  petitioner  surviving  trustee. 

3.  That  disputes  and  doubts  have  arisen  under  the  elanse  before  Mi 
out,  as  to  whether  [here  set  out  the  specific  question  upon  which  the  cpimimj 
advice^  or  direction  of  the  court  is  required], 

4.  That  the  trust  estate  [or  fundi  to  which  this  proceeding  relatea  does 
not  exceed  in  value  the  sum  of  £500. 

5.  That  the  persons  interested  in  this  application  are  I.  J.  o(^  etc. 
[address  and  description']y  K.  L.  of,  etc. 

6.  Your  petitioner  prays  the  court  to  declare  its  opinion,  adviee,  or 
direction  whether  [here  state  specific  question  which  the  court  is  aiksd  to 
determine], 

N,B,Sy  Stat,  23  d  24  Vict,  c,  38,  s,  9,  this  must  he  signed  by  ammL 

Under  Trustee  Acts  (d), 
•  Showeth, 

1.  That  C.  D.,  deceased,  by  his  will  bearing  date  the  day  of 

and  proved  on  the  day  of  by  your  petitioner 

and  G.  H.  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
certain  freehold  property  in  the  will  mentioned  was  devised  to  [or  that 
by  deed  of  settlement  bearing  date  the  day  of  made 

upon  the  marriage  of  C.  D.  with  E.  F.  certain  freehold  property  in  the 
settlement  mentioned  was  conveyed  to]  the  petitioner,  together  with 
G.  H.  upon  certain  trusts. 

2.  That  the  said  G.  H.  died  on  or  about  the  day  of 
leaving  the  petitioner  surviving  trustee. 

(h)  County  Court  Forms  in  Equity,      conclusion,  supra, 
1868.  (d)  Id,  No.  9;    See  heading  and 

(r)  Id,  No.  8.     See  heading  and      conclusion,  supra. 
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3.  That  the  siud  trusts  are  still  unexecuted,  and  that  the  petitioner  is  p^iit  iv. 
unable  by  reason  of  having  left  the  neighbourhood  [or  his  Dodily  infir-  C"^^-  *"• 
mity,  or  any  cautefor  relinquishing  tru^^]  further  to  execute  the  said  trusts; 

that  it  is  for  the  advantage  of  the  parties  beneficially  interested  in  the 
due  execution  of  the  trust  that  new  trustees  be  appointed  by  the  court  in 
the  place  of  the  petitioner. 

4.  That  and  of,  etc.  [address  and  description]  are 
proper  persons  to  appoint  as  such  trustees. 

5.  That  L  J.  of,  etc.  [address  and  descriptionX,  and  L.  M.  of,  etc.  [ad- 
dress and  descripti(m]y  are  the  persons  beneficially  interested  in  the  said 
trust. 

6.  Your  petitioner  prays  that  the  said  and  or  some  other 
persons  to  be  named  by  the  court,  be  appointed  trustees  in  his  place  and 
stead,  and  that  the  cost  of  the  proceeaing  be  ordered  to  be  paid  out  of 
the  trust  fund,  and  to  give  such  directions  as  may  be  necessary  for  exe- 
cuting such  order. 

Maintenance  and  Advancement  of  Infants  (e). 

[Clause  6  of  Section  1  of  the  Act.] 
Showeth, 

1.  That  he  is  guardian  [or  trustee]  of  C.  D.,  an  infant,  and  that  by  the 
will  of  £.  F.  a  sum  of  &  was  bequeathed  to  the  petitioner,  upon 
trust  to  apply  the  income  thereof  to  the  maintenance  and  education  of 
the  said  C.  u.  during  his  minority,  and  to  pay  the  said  principal  sum  of 
£  to  the  said  C.  D.  upon  his  attaining  the  age  of  twenty-one 
years. 

2.  That  the  said  C.  D.  is  now  of  the  a^  of  fourteen  years  or  there- 
abouts, and  is  now  resident  within  the  jurisdiction  of  this  court,  and  the 

Eetitioner  has  heretofore  spent  the  whole  of  the  accruing  interest  upon 
is  maintenance  and  education. 

3.  That  in  the  opinion  of  your  petitioner  it  would  be  greatly  to  the 
interest  and  advancement  of  the  said  C.  D.  if  a  sum  of  £  ,  part 
of  the  said  principal  money  of  £  ,  was  now  expended  by  the 
petitioner  in  payment  to  G.  H.  of  saddler,  as  a  premium  to  the 
said  G.  H.  to  taJce  and  receive  the  said  C.  D.  as  his  indoor  apprentice. 

4.  The  petitioner  prays  that  he  may  be  directed  to  use  and  appropriate 
the  said  sum  of  £  ,  part  of  the  said  principal  trust  money  or  sum 
of  £             for  the  apprenticeship  of  the  said  infant  accordingly. 


\  4. — ^Proceedings  fob  Orders  in  the  Nature  of  Injunc- 
tions. 

Applications  for  orders  in  the  nature  of  injunctions  are,  in 
general,  founded  upon  a  notice  delivered  to  the  registrar  with 
copies  for  service  on  the  persons  against  whom  the  order  is 
sought. 

{e)  County  Court  Forms  in  Equity,  1868,  No.  10.  See  heading  and  eon- 
elusion,  a/tUe^  p.  60. 

e  2 


Pamt  IV. 
Cbap.  III. 

Order  XL 

Kule4. 
.ppllcatlon 
irlxtjuiic- 
on. 


plaintiff's  proceedings  in  order  to  commence  a  suit. 

The  following  Rale  relates  to  these  proceedings :  -* 

'*  Where  any  person  intends  to  apply  under  the  8th  clause  of  the  fint 
section  of  the  act  (/),  for  an  order  m  the  nature  of  an  injunction  (except 
as  is  provided  in  Order  XII.  for  urgent  cases  (g))j  he  shall  deliver  at  the 
office  of  the  registrar  a  notice  of  his  intention  to  ^>ply  for  the  same, 
together  with  as  many  copies  thereof  as  there  are  persons  upon  or 
against  whom  such  oruer  is  intended  to  he  obtained,  and  he  shall  stats 
in  such  notice  his  own  name,  address,  and  description,  and  so  far  as  hs 
can,  the  names,  addresses,  and  descriptions  of  all  such  persona,  and  also 
the  substance  of  the  order  which  the  petitioner  seeks  to  obtain"  (A). 

Notices  must  be  delivered  at  the  office  of  the  registrar  seven 
days  before  the  sitting  of  the  court  at  which  the  application  is  to 
be  made  (t). 

In  urgent  cases,  however,  an  order  in  the  natore  of  an  injonctioii 
may  bo  applied  for  ex  parte  to  the  judge  in  or  out  of  court,  upon 
affidavits  setting  forth  the  facts,  rendering  such  order  immediatelj 
necessary,  and  upon  such  application  the  judge  may  either  make 
an  order  absolute  in  the  first  instance,  or  make  an  order  to  be  abso- 
lute at  any  time  to  be  ordered  by  him  unless  cause  be  shown  to  the 
contrary  (k). 

It  is  to  be  observed,  that  although  applications  for  injunctions 
may  be  made  after  notice,  independentiy  of  any  plaint  or  other 
proceeding  against  the  same  person,  an  injunction  may  and,  in 
general,  does  form  part  of  the  prayer  in  an  equitable  plaint ;  as  for 
example,  in  a  suit  for  dissolution  of  partnership,  the  plaintiff  may 
pray  for  an  injunction  to  restrain  the  defendant  from  disposing  of 
any  of  the  partoership  property  (/)• 

General  Form  of  Heading  for  Notices^  Admissions^  SkUemenis^  Orderij 

Certificates  and  Warrants  (m). 

Proceeding  in  equity. 
In  the  county  court  of  holden  at 

in  the  suit  of  A.  B.  v,  C.  D. 


Notice  of  Application  for  Order  in  the  Nature  of  Ir^ncOon  (n). 

[Clause  8  of  Section  1  of  the  Act.] 

Take  notice  that  I,  A.  B.,  intend  to  apply  at  the  sitting  of  the  court  as 
aforesaid  on  the  day  of  [or  to  Mr.  Judge  at  his 

sittings  or  at  on  the  day  of  as  the  ease 

may  he]  for  an  order  in  the  nature  of  an  injunction  to  restrain  C.  D.  from 
further  prosecuting  an  action  which  he  has  commenced  against  me  in 


(/)  See  tfnftf,  p.  8. 

{a)  See  post.  Chap.  V.  §  4. 

(h)  Connty  Court  Orders  and 
Roles  in  Equity,  1868,  Order  XL 
Role  4. 

(i)  Id.  Bale  20,  ante,  p.  49. 

{k)  Connty  Court  Orders  and  Bnles 


in  Equity,  1868,  Order  XII.  Bole  1. 
See  this  order  more  follj,  0M^. 
Chap.  V.  §4. 

(0  See  ante,  p.  41,  note. 

(m)  Connty  Conrt  Forma  in  Equttj, 
1868. 

(«)  Id,  No.  12. 
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the  exchequer  of  pleas  to  recoTer  damages  for  the  breach  of  the  con-  Paet  iv, 
tract  for  the  specific  performance  of  which  this  suit  was  commenced  [or  ^'^''  ^^^' 
to  restrain  him  from  receivuig  and  giving  discharges  for  any  of  the  debts 
due  to  the  partnership  in  the  matter  of  the  partnership  between  us  for 
the  winding-up  of  which  the  suit  was  commenced,  or  from  digging  the 
turf  from  the  land  which  was  agreed  to  be  sold  by  him  to  me  by  the 
agreement  the  specific  performance  of  which  this  suit  is  commenced  to 
enforce,  or  as  the  case  may  6e]. 

Dated  this  day  of  187  . 

A,B. 

To  C.  D. 

[N.B. —  Where  the  order  in  the  nature  of  an  ir^unctum  is  to  be  applied 
far  against  a  party  whose  name  and  address  does  not  appear  upon  any  pro- 
ceeding already  filed  in  this  suit,  it  must  be  stated  in  full  to  enable  the  high 
bailiff  to  serve  the  noticeJ] 

§  5. — ^Proceedings  by  Trustees  and  Executors  on  Payment 
INTO  Court  under  Sect.  24  op  "The  County  Courts 
Act,  1867." 

The  power  given  to  persons  by  "The  County  Courts  Act,  1867" 
(30  &  31  Vict.  c.  142),  s.  24,  to  pay  into  county  courts  moneys, 
annuities,  stocks,  or  securities  vested  in  them  as  trustees,  executors, 
administrators  or  otherwise,  upon  trusts  within  the  meaning  of 
the  act  10  &  1 1  Vict  c.  96,  has  been  already  noticed  (o). 

The  mode  of  doing  this  is  not  by  plaint  or  petition,  but  by  filing 
an  affidavit  (p). 

The  following  Rules  relate  to  these  proceedings : — 

^  Any  person  desiring  to  pay  money,  transfer  stock,  or  deposit  seen-     oider  XT. 
rity  in  trust  to  attend  the  orders  of  any  county  court,  under  sect.  24  of  o^  K,\*v,^ 
30  &  31  Vict.  c.  142  (g),  shall  file  with  the  registrar  of  the  county  court  J:  wj"  »!k 
having  jurisdiction  in  the  matter  an  affidavit,  entitled  in  the  matter  of 
the  last  act,  and  of  the  particular  trust,  and  setting  forth : — 

1.  His  own  name,  address,  and  description : 

2.  The  place  where  he  is  to  be  served  with  any  petition  or  summons, 

or  any  notice  of  any  proceeding  or  order  of  the  court  relating  to 
the  trust  fund : 

3.  The  amount  of  money,  stock,  or  security  which  he  proposes  to 

pay,  transfer,  or  deposit  in  trust  to  attend  the  orders  of  the  court : 

4.  A  short  description  of  the  trust  or  of  the  instrument  creating  it : 

5.  Tlie  names,  addresses,  and  descriptions  of  the  persons  interested  in 

or  entitled  to,  or  claiming  to  be  interested  in  or  entitled  to,  the 
fund,  to  the  best  of  the  knowledge  and  belief  of  the  trustee : 

6.  The  submission  of  the  trustee  to  answer  all  such  inquiries  relating 

to  the  application  of  the  money  or  stock  paid  in  or  transferred 
or  security  deposited  as  the  court  may  think  proper  to  make  or 
direct"  (r). 

(o)  See  ante,  p.  19.  (r)    County  Court    Orders    and 

(p)  80  &  81  Vict.  c.  142,  ».  24,      Knles  in  Equity,   1868,  Order  XI. 

anU,  p.  19.  Bale  6. 
(g)  See  ante,  p.  19. 
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plaintiff's  proceedings  in  order  to  COMXENCS  ▲  SUIT. 


PAmi  IV. 
CMAy.  III. 

Bolt  7. 
Fbrmof  an- 

dftTit 

Bales. 
Endowment 
oneffldariL 

Bale  9. 
Certlflcate  of 
reglfltnur. 


Baleia 
Pftjmentof 
monex. 


Bale  11. 
Truuferol 
•lock. 


Bale  13. 
Depoeitof 

MCOZlt/. 


Bale  18. 
Notice  of  to 
treaflorer  of 
deposit. 


Bale  14 
Where  no 
traoearer. 


'^  The  affidavit  ma^  be  in  the  form  set  oat  in  the  schedale  to  these 
orders,  with  such  variations  as  each  particular  case  may  require**  (t ). 

^  Immediately  on  the  receipt  bj  the  registrar  of  the  affidavit,  he  shall 
indorse  thereon  a  memorandum  of  the  day  on  which  the  same  was 
received  by  him,  and  when  such  affidavit  shall  be  so  indorsed,  it  shall  be 
taken  for  all  purposes  to  have  been  duly  filed  on  the  date  so  indoiaed 
thereon"  (/). 

"  The  persons  filing  the  affidavit,  or  any  of  them,  may  apply  to  the 
registrar  to  give  to  tliem  a  certificate  entitled  in  the  matter  of  the  act 
30  &  31  Vict.  c.  142,  and  of  the  particular  trust,  and  under  the  seal  of 
the  court,  certi^ing  that  the  affidavit  has  been  filed,  and  such  certificate 
may  be  in  the  form  set  out  in  the  schedule  to  these  orders,  with  sadi 
vanation  as  each  particular  case  may  re(}uire**  (u). 

'^  In  the  case  of^monev,  the  persons  filing  the  affidavit,  or  any  of  them« 
may,  upon  the  receipt  of  the  before-mentioned  certificate,  pay  the  money 
into  a  post  office  savings  bank,  under  sect  24  of  30  &  31  Vict,  c  142  (x)^ 
and  obtain  from  the  officer  of  the  bank  a  receipt  for  the  aame^  and  shall 
forthwith  leave  the  said  receipt  with  the  registrar,  and  the  registrsr 
shall  accordingly  indorse  thereupon  a  memorandum  of  the  day  on  which 
the  same  was  received  by  him,  and  when  such  receipt  shall  be  so  in- 
dorsed, it  shall  be  taken  for  all  purposes  to  have  been  duly  recorded  on 
the  date  so  indorsed  thereon"  (y). 

"  In  the  case  of  stocks,  the  persons  filing  the  affidavit  or  any  of  them 
may,  upon  the  receipt  of  the  before-mentioned  certificate,  transfer  the 
stocks  into  the  names  of  the  treasurer  and  registrar  of  the  county  court 
mentioned  in  the  said  certificate,  in  trust  to  attend  the  orders  of  the 
court,  and  shall  forthwith  leave  the  transfer  ticket  with  the  registrar, 
and  the  registrar  shall  immediately  indorse  thereon  a  memorandum  of 
the  day  on  which  the  same  was  received  by  him,  and  when  such  transfer 
ticket  shall  be  so  endorsed,  it  shall  be  taken  for  all  purposes  to  have 
been  duly  recorded  on  the  day  so  indorsed  thereon  "  (»). 

"  In  the  case  of  security,  the  person  filing  the  affidavit  may  forthwith 
deposit  the  security  with  the  registrar  in  the  name  of  the  treasurer  and 
registrar,  in  trust  to  attend  the  orders  of  the  court,  and  the  registrar 
shall  immediately  indorse  on  the  affidavit  a  memorandum  of  the  day  on 
which  the  security  was  deposited  with  him  "  (a). 

"  The  registrar  shall,  within  twenty- four  hours  after  the  deposit  of  the 
security,  send  notice  thereof  by  post  to  the  treasurer  of  the  court,  stating 
therein  the  particulars  of  the  deposit,  which  notice  may  be  in  the  form 
in  the  schedule,  with  such  variations  as  each  particular  case  may  re* 
quire  "  (6). 

**  Where  there  is  a  county  court  in  which  there  is  not  a  treasurer,  the 
transfer  or  deposit  shall  be  made  into  the  name  of  the  registrar  and  of 


(«)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XI. 
Rule  7. 

(f)  Id,  Rule  8. 

(«)  Id.  Rule  9. 

(m)  See  ante,  p.  19. 

(y)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XI. 
Rule  10. 

(7)    J<f.  Rnlell. 


(a)  Id.  Rule  18.  Order  XX. 
Rule  9,  duects,  that  "  The  regiMzar 
shall  comply  with  all  regalati<nia 
which  may  from  time  to  time  he 
made  hy  the  Commissioners  of  her 
Majestv's  Treasury^  for  the  safe  cus- 
tody of  any  securities  deposited  with 
them  under  section  24  of  30  &  31 
Vict.  c.  142." 

(ft)  Id.  Order  XI.  Rule  13. 
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the  superintendeat  of  the  couDty  eourt  dep&rtment  of  the  treasury  for  the  PAm*  i v. 

time  being  "  (cY  c«^'-  "!• 
esoiately 


"  Immediately  after  the  recording  of  the  receipt  or  transfer  ticket,  or      Rnje  15. 
the  deposit  of  the  security,  the  registrar  shall  give  to  the  persons  paying  Acknowtodg. 
in  the  said  money,  or  transferring  the  said  stocks  or  depositing  the  secu-  JJ^L***  ^^' 
rity,  an  acknowledgment  or  certificate  of  such  payment  or  transfer  or 
deposit,  and  such  acknowledgment  or  certificate  may  be  in  the  form  set 
out  in  the  schedule  to  these  rules,  with  such  variations  as  each  parti- 
cular case  may  require  ^*  (d). 

**•  Immediately  after  the  recording  of  the  receipt  or  transfer  ticket,  or      Rni«  is. 
giTing  a  certificate  of  deposit  of  security,  the  registrar  shall  cause  the  Sj2j"e{^ 
neeesstty  entry  to  be  made  in  *  The  Suits  and  Proceedings  in  Equity  ^^ 
Book,*  including  the  title  of  the  particular  trusty  and  the  amount  of  money 
fift  Mioek  paid  or  transferred^  or  security  deposited^  and  the  names  and  ad- 
dresses of  the  ^)«r«on  or  persons  making  such  payment^  transferor  deposit^ 
and  the  names  of  every  person  stated  in  the  affidavit  to  be,  or  to  claim 
to  be,  interested  in  or  entitled  to  such  ^oney  or  stock,  and  their  addresses    • 
and  descriptions,  as  given  in  the  affidavit ;  and  the  registrar  shall  forth- 
with, by  post,  send  to  each  of  such  last-mentioned  persons,  to  the  ad- 
dresses given  in  the  affidavit,  a  notice  of  the  said  payment,  transfer  or 
deposit,  which  notice  shall  be  under  the  seal  of  the  court,  and  may  be  in 
the  form  set  out  in  the  schedule  to  these  rules,  with  such  variations  as 
each  particular  case  may  require**  {e\ 

**  Any  person  interested  in  or  entitled  to  the  ftmd,  or  (if  need  be,  but      R»ie  ir. 
not  otherwise)  the  trustee,  may  apply  by  petition,  respecting  the  invest-  JSttioe^r 
men^  paying  out  or  distribution  or  the  fiind  or  income  thereof,  and  the  order  m  to 
petition  shall  be  filed  at  the  office  of  the  registrar ;  and  the  petitioner  ''"^ 
ahall  leave  thereat,  where  the  petition  relates  to  the  income  only  of  the 
fond,  as  many  copies  thereof  as  there  are  trustees  and  persons,  other 
than  the  petitioner,  interested  in  the  due  execution  of  the  trust  so  far  as 
regards  tne  income  only,  and  in  all  other  cases  as  many  copies  thereof 
as  there  are  trustees  and  persons,  other  than  the  petitioner,  interested 
in  the  due  execution  of  the  trust,  and  he  shall  state  in  such  petition 
his  own  name,  address  and  description,  and  a  place  where  he  may 
be  served  with  any  petition,  or  notice  of  any  proceeding  or  order  of 
the  court,  relating  to  the  said  fund,  and  also  the  names,  ^dresses  and 
description  of  the  other  persons  interested,  so  far  as  he  is  able,  the 
nature  of  the  trust  and  how  executed,  the  trust  property,  and  the  sub- 
stance of  the  order  which  he  seeks  to  obtain"  (/). 

**  Unless  the  judge  shall  otherwise  direct,  the  trustee  shall  be  served      Rale  i& 
with  notice  of  every  application  made  to  the  court  respecting  the  fimd  NoUce  u» 
or  the  income,  by  any  person  beneficially  entitied  thereto  "  {^.  ™*  ***' 

"Where  a  trustee  ^all  have  availed  himself  of  the  provisions  of     Rule  19. 
sect  24  of  30  &  31  Vict  c.  142  f  A),  without  sufficient  reason,  the  judge  ^^  ^ 
may  direct  such  trustee  to  bear  nis  own  costs,  and  pay  the  costs  of  any  pay  oosu. 
other  parties,  or  to  bear  and  pay  any  part  of  such  respective  costs,  as  the 
Judge  shall  think  fit"  (t). 

(jo)  County  Court  Orders  and  Rules         {$)  Id.  Rule  18. 
in  Equity,    1868,  Order   XL  Rule  (A)  See  ante,  p.  19. 

14.  (i)    County    Court    Orders    and 

(d)  Id.  Rule  15.  Rules  in  Equity,  1868,  Order  XL 

(tf)  Id.  Role  16.  Rale  19. 

(/)  /J.  Rule  17. 
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plaintiff's  rBOC£EDINGS  IN  ORDEB  TO  COUHENCS  ▲  SUIT. 


PAmx  IV. 
CMAr.  III. 


•  Herelnfert 
prcMiitad- 
drw*  andde- 
■crlption. 
If  th«  Ml- 
draft  of  any 
penon  In- 
tmPMted  b« 
unknown  to 
the  truitee, 
this  fliet  mutt 
b«Mt  forth 
Intheaffl- 

dftTlt. 


In  general  the  costs  of  all  parties  of  a  petition  for  payment  to  the 
tenant  for  life  of  the  income  of  a  fund  paid  into  court  under  the 
Trustee  Act  are  payable  out  of  the  income,  and  not  out  of  the 
corpus  of  the  fund  (Jk). 

Affidamt,  under  30  <£  31  Vict,  c.  142,  t.  24  (/). 

In  the  County  Ck>urt  of  holden  at 

In  the  matter  of  "  The  Coonty  Coarts  Act,  1867,"  and  of  [add  (he  tiik 
of  the  particular  trust,  as  *^  the  trusts  of  a  certain  indenture  of  mortnge, 
dated  the  day  of  ,  and  made  between  A  B.  and  G.  D.^] 

I,  C.  D.,  of  [address  and  description'],  make  oath  and  say  as  follows — 

1.  State  place  of  service,  as — My  house,  being  is  the  place  where 
I  am  to  be  served  with  any  notice  or  application  relating  to  the  trust 
fund  hereinafter  mentioned. 

2.  State  the  amount  of  money  or  stock  proposed  to  he  paid  or  trcoMfesmd 
or  security  deposited,  in  trust  to  attend  the  orders  of  the  court,  as  under  the 
proviBions  of  the  said  act,  I  desire  to  pay  into  the  Post  Office  Savings 
Bank  the  sum  of  hereinafter  mentioned. 

3.  Set  out  a  sJiort  description  of  the  trust  and  of  the  instrument  creating 
it,  as,  By  the  indenture  before  mentioned  a  certain  messuage  situate  at 

with  the  appurtenances,  was  mortgaged  by  the  said  A  B.  to  me, 
my  heirs  and  assigns,  for  securing  to  me  the  rej)ayment  on  the 
day  of  ,  187  ,  of  the  sum  of  £  ,  with  interest  for  the  same 

at  the  rate  of  £  per  cent,  per  annum,  and  the  said  indenture  con- 

tained a  power  of  sale  in  case  of  default  in  payment,  and  it  was  by  the 
said  indenture  declared,  that  the  moneys  to  arise  from  any  such  sale 
should,  after  retaining  thereout  the  expenses  of  executing  the  said  power 
and  the  said  principal  money  and  interest,  be  paid  to  the  said  A  B.,  his 
heirs  or  assigns. 

Tlie  said  A.  B.  died  on  or  about  the  day  of  ,  and  by 

his  will,  dated  the  day  of  ,  appointed  E.  F.  of*,  exe- 

cutor thereof,  and  devised  the  said  hereditaments,  subject  to  the  said 
mortgage,  unto  G.  H.  of®  and  J.  K.  of®,  in  trust  for  the  said  E.  F.,  for 
his  life,  and  after  his  death  upon  certain  trusts  for  sale,  and  for  the  divi- 
sion of  the  proceeds  amongst  the  following  persons,  namely,  the  testator*s 
son  M.  N.  of®,  and  his  children  or  child,  and  the  testator^s  daughter  0^ 
the  wife  of  P.  Q.  of®,  and  her  children  or  child. 

The  said  E.  F.  proved  the  said  will  in  [state  in  what  court"],  and  is  still 
living. 

The  said  G.  IT.  never  acted  in  the  trusts  of  the  said  will,  etc 

On  or  about  the  day  of  ,  I  sold  the  said  hereditaments 

by  public  auction  to  X.  Y.,  of*^  [address  and  description]  at  the  price  of 

After  retaining  out  of  the  said  £  the  costs  of  sale,  and  the  sum 

of  £  ,  being  the  total  amount  of  principal  moneys  and  interest 

due  upon  the  said  mortgage,  and  the  sum  of  £  bemg  the  costs  of 

paying  the  fund  into  court,  a  balance  of  £  now  remains  in  my 

nands,  and  the  sum  of  £  ,  which  I  desire  to  pay  into  the  Post 

Office  Savings  Bank,  in  trust  to  attend  the  orders  of  this  court,  is  the 
said  balance  of  £ 


(*)  Re  Manton*s  Trusts,  89  L.  J. 
(N.  8.)  Ch.  764 ;  reversing  Jie  Gor- 
don's Trust,  Law  Rep.,  6  Eq.  335;  87 


L.  J.  (N.  S.)  Ch.  408. 

(/)  Countv  Court  Forms  in  Eqoitv, 
1868,  No.  48. 
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4.  SUiie  the  names  of  the  persons  interested  t»i,  or  entitled  to^  the  fund,  to     P^**  'J* 


the  best  of  the  trustee's  knowledge  or  belief,  as-^ 

To  the  best  of  my  knowledge  and  belief,  the  said  G.  H.  and  J.  K.,  as 
such  trustees  as  aforesaid,  and  the  said  E.  F.,  M.  N.  and  his  children  or 
child  (stating,  if  known,  their  names),  and  O.  P.  and  her  children  or  child 
(stating,  if  hiown,  their  names),  are  the  only  persons  interested  in  the 
said  fund. 

5.  Add  submission  to  answer  inquiries,  as — 

I  submit  to  answer  all  such  inquiries  relating  to  the  application  of  the 
said  fund  of  £  as  the  court  may  think  proper  to  make  or  direct. 

Sworn  at,  &c. 

Certificate  in  Case  of  Money  (m). 

In  the  County  Court  of  ,  holden  at 

(Seal.) 

In  the  matter  of  "  The  County  Courts  Act,  1867." 

In  the  matter  of  the  [^trusts  of  ]. 

I  hereby  certify,  that  \_state  name,  address  and  description  of  party 
makmg  the  application']  has  this  day  filed  with  me,  the  registrar  of  this 
court,  an  affidayit  entitled  as  above  mentioned,  with  reference  to  a  trust 
fund  or  sum  of  £  therein  mentioned,  which  sum,  as  therein  stated, 

he  desires  to  pay  into  my  name  as  such  registrar  as  aforesaid  into  a  Post 
Office  Saving  Bank,  as  provided  by  the  above  act. 
Dated  uns  day  of 

Registrar  of  the  court 

Certifi4:ate  in  Case  of  Transfer  of  Stock  (n). 

In  the  County  Court  of  holden  at 

(Seal) 

In  the  matter  of  "  The  County  Courts  Act,  1867." 

In  the  matter  of  this 

I  hereby  certify,  that  [state  name,  address,  and  description  of  party 
making  application']  has  this  day  filed  with  me,  the  registrar  of  this 
court,  an  affidavit  entitled  as  above  mentioned,  with  reference  to  a  trust 
fund  of  £  Bank  £3  per  Cent.  Consolidated  Annuities  in  the  books  of 
the  Governor  and  Companv  of  the  Bank  of  England,  which,  as  therein 
stated,  he  desires  to  transrer  into  the  names  of  the  treasurer  and  of  the 
registrar  of  this  court  [or  the  superintendent,  etc.],  as  provided  by  the 
above  act 

Dated  this  day  of  187    . 

Registrar  of  the  court 

Acknowledgment  of  filing  of  Receipt  or  Transfer  Ticket  (o). 

In  the  County  Court  of  holden  at 

(Seal,) 

In  the  matter  of  "  The  County  Courts  Act,  1867," 

and 

In  the  matter  of  this 

I  hereby  acknowledge,  that  [state  the  name,  address,  and  description  of 
the  party  giving  to  the  registrar  the  receipt  of  the  Post  Office  Savings  Bank, 

(m)  County  Court  Forms  in  Equity,  (n)  Id.  No.  50. 

1868,  No.  49.  (o)  Id.  No.  61. 
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)  plaintiff's  TROCEEDINGS  in  ORDEE  to  commence  ▲  SUIT. 

>AmT  IT.     in  the  case  of  money,  or  the  tranrfer  ticket  in  the  case  of  stock,']  has  this 

*^'  ^"'    d^  delivered  to  me,  the  registrar  of  the  court,  a  receipt  dated  [name  of 

officer  of  the  Post  Office  Savings  Bank],  for  the  sum  of  £  ,  stating 

that  [state  receipt],  [or,  a  transfer  ticket  of  Uie  GrOTemor  and  Compaoy 

of  the  Bank  of  England,  stating  that  [state  as  in  ticket]. 

Regiatrar  of  the  eoorl 


Certifcate  of  Deposit  or  Security  {p). 

In  the  Coanty  Court  of  holden  at 

In  the  matter  of  "  The  County  Courts  Act,  1867," 

and 

In  the  matter  of  this 
{Seal) 

I  hereby  certify  that  [state  the  name^  address^  and  description  of 
the  party  depositing  with  the  registrar  the  security],  has  this  day  deposited 
with  me,  the  registrar  of  this  court,  in  the  name  of  myself  and  the 
treasurer  [here  state  the  nature  of  the  security  deposited]. 

Kegistrar  of  the  court. 


Notice  of  Payment  into  Post  Office  Savings  Bank  or  of  Tranter  of  Stock 

or  Deposit  of  Security  (g). 

No. 
In  the  County  Court  of  holden  at 

(Seal.) 
In  the  matter  of  "  The  County  Courts  Act,  1867," 

and 
In  the  matter  of  this 

Take  notice,  that  on  the  day  of  [state  name^  address,  and 

description  of  party  who  has  paid  in  the  money]  under  the  said  act  paid 
into  the  Post  Office  Savings  Bank  at  ,  in  the  name  of  me,  the  re- 

gistrar of  this  court,  the  sum  of  &  ,  and  in  his  affidavit  filed  in 

this  court  on  the  day  of  shortly  described  the  instrument 

creating  the  trust,  and  stated  the  names  of  tne  person  interested  in  or 
entitled  to  the  fund,  to  the  best  of  his  knowledge  and  belief,  as  follows, 
that  is  to  say  [state  from  the  affidavit  the  paragraph  containing  the  names 
of  the  persons  interested  or  entitled]  [or,  "  transferred  into  the  names  of 
of  ,  and  of  me,  the  registrar  of  this  court,  in  the  books  of 

the  Governor  and  Company  of  the  Bank  of  England,  the  sum  of  £ 
Bank  £3  per  Cent.  Consolidated  Annuities,  in  trust  to  attend  the  orders 
of  this  court,  or  deposited  with  me  in  the  names  of  of  ,  and 

of  me  the  registrar  of  this  court  in  trust  to  attend  the  orders  of  this 
court  [here  describe  security^^X 

And  further,  take  notice,  that  any  person  interested  in,  or  entitled  to, 
the  said  fund,  may^  spply  to  this  court  respecting  the  investment,  pay- 
ment out,  or  distribution  of  the  fund,  or  of  the  income  thereof,  according 
to  the  practice  of  the  court 

Registrar  of  the  court. 


ip)  Coanty  Court  Forms  in  Equity,  1868,  No.  63. 
(ji)  Id.  No.  58. 
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Notice  to  Treasurer  (r). 

In  the  Countj  Court  of  holden  at 

{Seal) 

In  the  matter  of  "The  County  Courts  Act,  1867," 

and 
In  the  matter  of  this 

Take  notice,  that  on  the  day  of  [state  name^  address,  and 

descripHon  of  party  who  has  deposited  the  securtty"]  under  the  said  act 
deposited  with  the  registrar  of  this  court,  in  the  names  of  yourself  and 
myself,  in  trust  to  attend  the  orders  of  this  court  {here  describe  security). 

Registrar  of  the  court. 
To  E.  E.,  Treasurer, 

{or  as  the  case  may  he,) 


Pa»t IV. 
CBAr.  III. 


Letter  to  Commissioners  of  Treasury  as  to  Drawing  out  Money  («). 

County  Court  Office, 
(Seal) 
My  Lords, 
I  have  the  honor  to  request  that  an  authority  may  he  addressed  to  the 

EMtmaster-general  to  allow  me  to  draw  out  of  the  Post  Office  Savings 
ank  the  sum  of  £  [here  insert  the  sum  desired  to  be  drawn  out^ 

adding,  where  the  sum  is  not  to  pay  interesi\,  being  tlie  sum  I  am  directed 
to  draw  out  by  order  of  court  dated  the  day  of  187    . 

I  am,  my  Lords, 

Your  obedient  servant, 

Registrar  of  the  County  Court 
of  holden  at 


§  6.  —  Service  of  Process. 

The  Order  and  Rules  provide  that — 

**  The  high  bailiff  shall  serve  all  documents  issued  to  him  by  the 
registrar  for  service,  and  execute  all  warrants"  (Q. 

**  Every  document  the  mode  of  serving  which  is  not  specially  defined 
by  these  orders,  may  be  served,  and  the  service  thereof  may  be  proved 
in  confonnity  with  the  practice  that  has  heretofore  prevailed  in  the 
county  courts  as  to  the  service  of  summonses,  excepting  so  far  as  the 
same  relates  to  the  time  of  service"  (u ). 

"  Where  by  reason  of  the  absence  of  any  party,  or  from  anv  other 
sufficient  cause,  the  service  of  any  summons,  notice,  proceeding  or 
document  cannot  be  made,  or  ought  in  the  opinion  of  the  judge  to  be 
dispensed  with,  the  judge  may  wholl;^  dispense  with  such  service,  or 
Duy,  at  his  discretion,  order  any  substitutea  service  or  notice  by  adver- 
tisement or  otherwise  in  lieu  of  such  service"  {x), 

"The  fee  for  service  of  process  shall  be  taken  in  respect  of  each 


fr)  County  Court  Forms  in  Equity, 
1868,  No.  54. 
(«)  Id.  No.  55. 
{t)    County    Court    Orders    and 


Rules  in  Equity,  1868,  Order  XXI. 
Rule  2. 

{u)  Id,  Order  XXm.  Rule  3. 

(<r)  Id.  Role  14. 


Order  XXL 

Bole  3. 
Sca^oetand 
exeeottooa. 

Ordor  ZZIII. 

RnleS. 
Berrice. 


Rnl€l4. 
Sobstitoted 
MTTtoe. 


Order  XXIH. 
Rule  38. 
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Pa«t  IV. 

CUAT.  III. 

Order  L 
Role  9. 
Senrioeof 
■ommoiii. 


Bole  10. 
Service  when 
defendant  U 
oot  of  jorto- 
dictlon  of 
ODonty  courU. 


Order  XI. 
Bole  81. 
Begletnrto 
iMoenotloef. 


RnleSS. 
Service  of 
petitione  and 
noUoei. 


defendant  to  be  served,  and  where  the  process  is  to  be  served  in  a 
foreign  district,  a  fee  for  each  affidavit  of  service''  (y). 

Sei'vice  of  Summons  in  Proceedings  by  Plaint  and  Summons  under 
Sect,  2.] — "  The  summons,  with  a  copy  of  the  plaint  annexed  thereto, 
shall  be  issued  by  the  registrar  to  the  bailiff  forthwith,  who  shall  serve 
the  same  within  seven  days,  and  the  service  thereof  shall  be  proved,  in 
conformity  with  the  present  practice  of  the  county  courts ;  provided 
always,  that  the  court  may,  upon  facts  duly  verified  by  affidavit,  allow 
substituted  service  where  justice  requires  it"  (z). 

"  Where  a  defendant  shall  be  out  of  England,  the  judge,  or  in  his 
absence  the  registrar,  may,  upon  an  affidavit  of  the  fact,  direct  the 
service  of  the  plaint  and  summons  to  be  effected  within  such  time  and  in 
such  manner  as  the  judge  or  registrar  may  think  fit"  (a). 

Affidavit  in  support  of  Application  for  substituted  Service  (b). 

I,  J.  S.,  of  [^address  and  descriptum]^  make  oath  and  say  as  follows : — 

State  facts  showing  that  defendant  has  been  within  the  jurisdiction  of  the 
county  courts  at  some  time  not  more  than  two  years  before  the  plaint  was 
Jiledy  and  that  he  is  beyond  the  seas.  Or^  that  upon  inquiry  at  his  usual 
place  of  abode  (if  he  had  any)^  or  at  any  other  place  or  places  where  prior 
to  the  time  when  the  plaint  vms  filed  he  mi^ht  probably  have  been  met  with, 
he  could  not  be  found  so  as  to  be  served,  and  that  in  either  case  there  is 
just  ground  to  believe  that  he  has  gone  out  of  the  realm  or  otherwise  ab- 
sconded to  avoid  being  served,  and  that  service  on  J.  N.  will  be  effective  to 
reach  C.  D, 

Then  staie  deponenVs  means  of  knowledge  of  the  facts  deposed  to. 

Sworn,  etc. 

Order  for  substituted  Service  (c). 

It  appearing  to  me,  upon  the  affidavit  of  that  it  is  desirable  for 

the  purposes  of  this  suit  that  service  of  the  plaint  be  made  upon 
at  ,  and  that  such  service  be  deemed  good  service  on  the  defen- 

dant C.  D.,  I  do  order  that  service  of  the  plaint  and  summons  in  this  suit 
be  deemed  good  service  upon  the  said  defendant  C.  D. 

Dated  this  day  of  •  J.  S.,  Judge. 

Service  of  Petition  or  Notice  in  Proceedings  under  Sects,  3  <k  4.1 — "  The 
registrar,  upon  receiving  any  such  petition  or  notice  and  the  copies 
thereof,  shall  issue  the  copies  under  the  seal  of  the  court  to  the  bailiff 
for  service  upon  the  respective  persons  to  whom  they  are  addressed,  to- 
gether with  a  notice,  signed  by  himself  and  under  the  seal  of  the  court, 
informing  them  of  the  day  and  hour  on  which  the  petition  or  application 
will  be  heard,  and  that  if  they  do  not  attend,  either  in  person  or  by  their 
attorneys,  such  order  will  be  made  and  proceedings  taken  as  the  judge 
may  think  just  and  expedient"  {d\ 

*^  The  bailiff  of  the  court  shall,  four  days  at  least  before  the  hearing, 
serve  all  copies  of  such  petitions  and  notices"  (e). 

As  to  service  in  general,  see  antCf  Vol.  L,  pp.  160,  298,  444. 


(y)  This  is  an  additional  rale  given 
by  "  The  County  Court  Rules,  1870." 

(z)  County  Court  Orders  and  Rules 
in  Equity,  1868,  Order  I.  Rule  9. 

ia)  Id.  Rule  10. 

lb)  County  Court  Forms  in  Equity, 


1868,  No.  2.    See  form  of  heading 
of  affidavit,  post,  Chap.  V.  §  5. 

(c)  Id.  No.  8. 

(d)  County  Court  Orders  and  Rules 
in  Equity,  1868,  Order  XI.  Rule  21. 

(e)  Id.  Rule  22. 
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CHAPTER  IV. 

THE  DEFENDANT'S  PROCEEDINGS  IN  A  SUIT. 

§  1.— Admission. 

§  2. — Disclaimer  or  Answer. 

§  3.— Stating  Proceedings. 


§  1, — ^Admission. 

*'  Where  any  defendant  desires  to  admit  the  truth  of  the  allegations  in     Order  n. 
the  plaint,  ana  to  sabmit  to  the  judgment  of  the  court,  he  may,  at  any   .  j*?*^i 
time  before  the  return-day  of  the  original  summons,  in  the  presence  of      ^  " 
a  registrar  of  a  county  court,  or  in  the  presence  of  one  of  his  clerks,  or 
of  an  attorney  of  one  of  the  superior  courts,  sign  an  admission  in  the 
form  contained  in  the  schedule  to  these  orders ;  and  the  signature  of 
the  defendant  thereto  shall  be  yerified  by  affidavit,  unless  signed  in  the 
presence  of  the  registrar  of  the  court  in  which  the  suit  is,  or  of  one  of 
his  clerks"  (a). 

^  The  admission  shall  be  delivered  to  the  registrar,  together  with  a  Rnie  3. 
copy  thereof  for  each  of  the  plaintiffs,  or,  where  the  plaint  is  filed  by  an  i^*iif,"°j[, 
attorney,  with  a  copy  for  such  attorney  only ;  and  the  registrar  shall 
forthwith  file  the  same,  and  transmit  a  copy  by  post  to  each  plaintiff,  or 
the  attorney,  as  the  case  may  be,  and  afler  the  receipt  of  sucn  copy  the 
plaintiff  shall  be  entitled  to  the  costs  then  already  incurred,  and  to  the 
further  costs  of  attending  the  court  and  obtaining  the  decree  or  order  to 
be  made  upon  such  admission,  but  to  no  other  costs"  (6). 

Defendants  Admission  (c). 

I,  the  undersigned  defendant,  admit  the  truth  of  the  allegations  in  the 
plamt,  and  hereby  submit  to  the  judgment  of  the  court  thereon. 

(Signed)  C.  D.,  defendant 

Signed  in  the  presence  of 

i^is  paper  marked  (A.)   is  the  paper  referred  to  in  the  annexed 
e^fidainL'] 

Affidavit  of  Signature  to  Defendants  Admission  (d), 

I,  of  ,  gentleman,  an  attorney  of  her  Majesty's  Court 

of  at  Westminster,  make  oath  and  say,  that  I  was  present  on 

the  day  of  one  thousand  eight  hundred  and  sixty  ,  and 

(a)    County    Court    Orders    and  (f )  County  Court  Forms  in  Equity, 

Roles  in  Equity,  1868,  Order  XI.  18G8,  No.  17.    See  form  of  heading, 

Bole  1.  ante^  p.  52. 

(»)  Id.  Rule  2.  {d)  Id.  No.  18. 
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Pa»t  \v     ^*^  ®®®  *^®  above-named  C.  D.,  the  defendant,  sign  the  statement  here- 

^^^^' — L.  unto  annexed,  marked  with  the  letter  A.,  and  that  the  name  set  to  the 

said  statement  is  in  the  handwriting  of  the  defendant,  and  that  the  name 

set  to  the  said  statement  as  the  witness  attesting  the  same  is  in  my 

handwriting. 


§  2. — Disclaimer  or  Answer. 

It  seems  doubtfxd  whether  a  defendant  in  any  suit  in  equity  in 
the  county  court  is  compelled  under  any  circumstances  to  give 
notice  of  a  special  defence,  as  in  the  case  of  actions  (c).  "  The 
County  Courts  Act,  1846"  (9  &  10  Vict.  c.  96),  sect.  76,  provides, 
that  "  no  defendant  shall  be  allowed  to  set-off  any  debt  or  demand 
claimed  or  recoverable  by  him  from  the  plaintiff,  or  to  set  up  by 
way  of  defence  and  to  claim  and  have  the  benefit  of  infancy,  cover- 
ture or  any  statute  of  limitations,  or  of  his  discharge  under  any 
statute  relating  to  bankrupts,  or  any  act  for  relief  of  insolvent 
debtors,  without  the  consent  of  the  plaintiff,  unless  such  notice 
thereof  as  shall  be  directed  by  the  rules  made  for  regulating  the 
practice  of  the  court  shall  have  been  given"  {/).  "  The  County 
Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  giving  the  equitable 
jurisdiction  to  county  courts,  requires  the  above  (and  other) 
acts  to  be  read  and  construed  as  one  act.  The  question  is,  there- 
fore, whether  the  County  Court  Rules  direct  notice  of  the  above 
defences  to  be  given  in  equitable  suits.  The  County  Court  Rules 
relating  to  special  defences  are  the  **  Common  Law  Rules,"  as 
distinguished  from  the  '*  Orders  and  Rules  in  Ek}uity  ;"  the  latter 
orders  and  rules,  however,  expressly  provide  that  '*  the  rules  and 
forms  and  practice  in  actions  in  the  county  courts  shall,  subject  to 
these  orders,  be  adopted  with  reference  to  suits  and  proceedings 
in  equity,  so  far  as  they  shall  be  respectively  applicable"  (g).  Are 
the  Common  Law  Rules,  then,  relating  to  special  defences  applic- 
able to  suits  in  equity  ?  A  difficulty  in  answering  in  the  affirmative 
arises  from  the  fact,  that  the  rules  relating  to  defences  require 
notice  to  be  given,  not  only  in  the  cases  mentioned  in  '*  The  County 
Courts  Act,  1846,"  but  also  where  a  defendant  relies  on  *<an 
equitable  or  statutory  defence"  (A).  An  '*  equitable  defence," 
then,  clearly  means  an  equitable  defence  to  an  action;  and  it  is 
clearly  impossible  to  contend  that  notice  is  required,  if  the  rule  is 
applicable  to  suits  in  equity.  The  safest  course  seems  to  be,  to 
treat  the  rules  relating  to  any  special  defence  mentioned  in  *^  The 
County  Courts  Act,  1846,"  as  applicable  to  suits  in  equity,  and 

(tf)  See  ante,  Vol  I.,  pp.  188—  in  Equity,  1868,  Order  XXIII.  Rule 

192.  27.    See  the  rule,  ante,  p.  3,  note. 

(/)  See  the  section,  ante^  Vol.  I.,  (h)  County  Court  (Common  Law) 

p.  189.  Rules,  1868,  Rule  88.      See  ante, 

{g)  County  Court  Rules  and  Orders  Vol.  1.,  p.  189. 
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ncoordinely  to  give  the  reqaired  notice  in  any  case  within  its     Pa&tIV. 
scope.    It  is  only  in  veiy  exceptional  cases  that  such  a  defence      '^^' — '— 
arises  in  equity. 

Although,  however,  notice  of  an  answer  or  defence  to  an  equit- 
able plaint  or  daim  is  not  necessary^  it  will  be  often  very  eame^ 
dient  for  a  defendant  in  reference  to  costs  to  inform  the  plaintiff  of 
the  nature  of  his  defence. 

The  Rules  of  Practice  in  Equity  provide  for  the  defendant  doing 
this. 

*'  The  defendant  may,  within  eight  days  after  the  service  of  the  sum-     Order  ii. 
mons,  by  a  statement  in  writing  signed  by  him,  disclaim  any  interest  in  g^i^^J^t  in 
the  subject-matter  of  the  suit,  or  admit  or  deny  any  of  the  statements  in  uie  vBtan  of 
the  plamt,  or  raise  any  question  of  law  on  such  statements  without  ad-  •  <u«ci«imer 
mitting  the  truth  thereof;  or  he  may  state  concisely  any  new  fact  or  S^i^*t«  fUed 
document  upon  which  he  intends  to  rely  as  a  defence  at  the  hearing,  or  by  defendaat. 
which  he  thinks  advisable  to  bring  to  the  notice  of  the  court :  Provided 
always,  that  in  exercising  his  discretion  as  to  costs,  the  judge  shall  con- 
sider the  fact  of  a  defendant  having  or  not  having  availed  lumself  of  the 
powers  given  by  this  rule"  (t), 

^The  statement  under  the  last  foregoing  rule  shall  be  delivered  to  the      Rnie  4. 
registrar,  together  with  a  copy  thereof  for  each  of  the  plaintiffs,  or  where  2^<Sf°*  ^ 
the  plaint  is  filed  by  an  attorney,  with  a  copy  for  such  attorney  only ; 
and  the  registrar  shall  forthwith  file  the  same,  and  transmit  a  copy  by 
post  to  each  plaintiff  or  the  attorney,  as  the  case  may  be"  (k), 

^  Where  the  statement  is  filed  by  an  attorney  he  shall  indorse  thereon      Rule  6. 
bis  name  or  firm  and  place  of  busmess,  and  that  the  defendant  defends  Si!d^*at- 
by  him ;  and  where  it  is  not  filed  by  an  attorney,  the  defendant  who  tomej. 
actually  files  the  same  shall  indorse  thereon  his  name  and  address"  (/). 

DefendafWs  StatemenU  (m), 

I  the  undersigned  defendant  [or  one  of  the  defendants]  disclaim  all 
interest  under  the  will  of  the  said  E.  P.,  in  the  plaint  named  [or  as  heir- 
at-law  of,  or  as  next  of  kin,  or  one  of  the  next  of  kin  of  E.  P.,  deceased, 
in  the  said  plaint  namedl. 

Or,  I  the  undersigned  defendant  state  that  I  admit  [or  deny]  [here 
repeat  in  the  language  of  the  plaint  the  Btaiemente  admitted  or  denied],    . 

Or^  I  the  undersigned  defendant  submit  that  upon  the  facts  stated  in 
the  plaint  it  does  not  appear  that  there  is  any  agreement  which  can  be 
legally  enforced  [or  that  it  appears  upon  the  said  plaint  that  I  am  jointly 
liable  with  one  £.  P.,  who  is  not  a  party  to  the  suit,  and  not  severally 
liable  as  by  the  plaint  appears,  or  that  it  appears  by  the  said  plaint  that 
G.  H.  should  have  been  a  joint  plaintiff  with  the  said  A.  B.  m  the  said 
suit,  or  (u  the  case  may  6e]. 

Or  that  the  plaintiff  has  conveyed  [or  assigned]  his  interest  in  the 
said  mortgage  [or  equity  of  redemption  J  to  one  I.  J.,  or  that  I  have  con- 
veyed or  assigned  to  H.  L.  by  way  of  further  charge  for  securing  the 
sum  of  £  ,  the  equity  of  redemption  in  the  property  sought  by  the 

suit  to  be  foreclosed]. 

(i)    County    Court    Orders    and  (I)  Id,  Rule  5.                                      • 

Redes   in  Equity,   1868,   Order   II.  (m)  County  Conrt  Forms  in  Eqnitv, 

Rule  8.  1868,  No.  19.    See  heading  and  con- 

(K)  Id,  Rule  4.  clasion,  aniBf  p.  62. 
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Or  that  since  the  dissolation  of  the  partnership  the  plaintiff  has  exe- 
cuted a  deed  under  seal,  whereby  the  plaintiff  covenants  to  discharge  all 
debts  and  liabilities  of  the  partnership,  and  generally  to  release  me  from 
all  claims  and  liabilities  either  by  or  to  himself  and  others  in  respect  of 
the  said  partnership  trading  [or  aa  the  case  may  he]. 

(Signed)        C.  D.,  defendant. 
Where  filed  by  attorney  add^ 

This  statement  was  filed  by 
of 

attorney  for  the  defendant. 


Frivoloaa  or 
Texatfoai 


Staying  pro- 
oeedingi  antil 
acts  of  former 
■ultare 
paid. 


§  3.—  Stating  Proceedings. 

Apart  from  the  proceedings  on  a  simple  admission  under  sect.  1, 
a  defendant  may  in  certain  cases  obtain  a  stay  of  proceedings  on 
payment  of  costs  or  even  without  payment  of  costs. 

"  There  are  cases  in  which  an  application  may  be  made  by  a 
defendant  to  stay  proceedings  without  costs.  Suppose  a  party  with- 
out any  dispute  having  been  raised  by  a  defendant,  files  a  bill. 
Then  the  defendant  may  well  say,  *  I  never  disputed  your  right. 
Why  did  you  not  apply  to  me  before  you  filed  a  bill  ?  You  have 
filed  a  bill  merely  to  make  costs.'  In  such  a  case  the  court,  with- 
out going  into  the  merits,  would  stop  the  suit  without  costs;  on  the 
ground,  extrinsic  to  the  merits,  that  the  plaintifiT  ought  never  to 
have  filed  a  biU  at  all"  (n). 

So,  where  a  plaintiff  has  made  default  in  payment  of  the  costs 
of  a  former  suit  against  the  same  defendant  or  the  person  whom 
he  represents,  for  the  same  purpose,  the  defendant  may  obtain  an 
order  on  motion,  with  notice  to  the  plaintiff,  staying  all  further 
proceedings  until  the  plaintifiT  has  paid  such  costs  (o). 


in)  Mndersley,  V.-C,  in  WallU 
T.  Wallu,  4  Drew.  458,  463;  28  L.  J. 
(N.  S.)  Ch.  441;  acted  upon  in  Budd 
v.  Howe,  39  L.  J.  (N.  S.)  Ch.  846. 


(o)  Daniell's  Chancery  Practice, 
5th  edit.,  p.  696,  and  cases  there 
cited. 
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BEFORE  the  ReTURN  DaT. 


§  1 , — Proceedings  bt  Attorney. 

In  treating,  in  this  chapter,  of  various  steps  that  may  be  taken  in  a 
suit  or  proceeding  subsequent  to  its  commencement  and  before  the 
hearing  (a),  it  will  be  convenient  in  the  first  place  to  give  the  fol- 
lowing rules  relating  to  the  power  of  an  attorney  in  acting  on  behalf 
of  a  client  {b) : — 

"Where  by  these  orders  any  act  is  to  be,  or  may  be,  done  by  any  party  oider  zxni. 

to  a  sait  or  proceeding,  such  act  may  be  done  either  in  person  or  by  his  *  JJ"**  '*^ 

attorney"  (c).  done  h^ 

"  Where  a  party  acts  by  attorney,  service  of  any  proceeding  or  docu-  eooMei  or 

ment  upon  such  attorney,  or  delivery  of  the  same  at  his  office,  or  sending  •"**'*'y' 

the  same  to  him  by  post,  shall  be  good  service  upon  the  party  for  whom  gj^  *'* 


ou 
attornej 


(a)  As  to  the  transfer  of  suits  and  law  matters,  and  solicitors  in  Chan- 
proceedings,  see  post.  Chap.  IX.  eery. 

(ft)  The  Orders  and  Rales  in  £qnity  {e)  County  Conrt  Orders  and  Roles 

do  not  preserve  the   diBtinction   in  in  Equity,  lS6d,  Order  XXIII.  Rnle 

name  between  attomies  in  common  11. 

D.      VOL.  11.  F 
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Chap  V. 

■uffldent 
except  wbere 
penonal 
service  U 
required. 

Rale  18. 
Berricemay, 
by  leaTe  of 
tbe  reglstntf, 
be  effected  by 
tbe  attorney. 

Order  XXIII. 

Rule  4. 
Change  of 
attorney. 


Bach  attorney  acts,  as  upon  the  day  when  the  same  is  so  served  or  deli- 
vered, or  upon  which  in  the  ordinary  course  of  post  it  would  be  delivered, 
except  in  cases  where  by  these  orders  personal  service  upon  a  party  is 
required"  {d\ 

"Any  proceeding  or  document  may,  by  leave  of  the  registrar,  be 
served  by  the  attorney  of  the  party  requiring  to  effect  such  service  ;  but 
the  costs  of  such  service,  and  proof  thereof,  shall  not  be  allowed,  except 
by  order  of  the  judge"  («). 

"  Where  any  party  to  a  suit  or  proceeding  changes  his  attorney,  he 
shall  give  notice  in  writing  of  such  change  to  the  registrar,  stating  the 
name  or  firm  and  place  of  business  of  the  new  attorney,  and  the  registrar 
shall  file  the  notice"  (/). 

Notice  of  Change  of  Attorney  (g). 

To  the  registrar  of  the  court. 

Take  notice  that  I,  A.  B.  [or  C.  D.],  have  hitherto  employed  as  my 
attorney  G.  H.  of  in  the  above-mentioned  cause,  but  that  I  have 

ceased  to  employ  him,  and  that  my  present  attorney  is  I.  K.  of 

A.  B.  [or  C.  D.] 


Order  XXIII. 

Rale  17. 
CoDdactof 
rait 


§  2. — Conduct  of  the  Suit  or  Proceedino. 

"  The  judge  may  order  what  party  shall  have  the  conduct  of  any  suit 
or  proceeding,  or  any  part  thereof,  and  may  rescind  or  alter  such  order, 
or  make  new  orders  in  that  behalf,  from  tune  to  time  as  he  shall  think 
fit"  (A). 


Order  XXHI. 

Role  18. 
Ooortmay 
enlaiveor 
abridge 
pttiods  men- 
tioned In 
UMseorden. 


Order  XII. 
Rolel. 
Pttemptoty 
moUona. 


§  3. — Enlarging  or  abridging  Time  for  taking  Steps,  &c. 

"  The  judge  may,  if  he  think  fit,  enlarge  or  abridge  any  of  the  times 
fixed  by  these  orders  for  taking  any  step,  or  filing  any  document,  or 
giving  any  notice,  in  any  suit  or  proceeding"  (t). 


§  4. — ^Ex  parte  Applications. 

"  Wherever  in  any  suit  or  proceeding  it  shall  become  necessary  to 
secare  the  possession  of  any  property,  or  to  obtain  security  from  any 
person  for  any  moneys  in  his  possession,  or  to  enforce  the  deposit  or  the 
payment  into  court  thereof  pending  litigation,  or  the  immediate  sale  of 
any  goods  or  chattels,  and  the  deposit  or  payment  into  court  of  the 
purchase-money  thereof,  or  to  obtain  an  order  in  the  nature  of  an  injunc- 
tion, any  party  may  apply  ex  parte  to  the  judge,  either  in  or  out  of  court, 
upon  amaavits  setting  forth  the  facts,  rendering  such  order  immediately 
necessary,  and  upon  such  application  the  judge  may  either  make   an 


(d)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Older  XXIII. 
Hule  12. 

(O  Id,  Rule  13. 

(/)  Id,  Rule  4. 

(^)  County  Court  Forms  in  Equity, 


1868,  No.  37. 

(A)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Older  XXni. 
Rule  17. 

(i)  Id,  Rule  18. 


AFFIDAVITS. 


67 


order  absolate  in  the  first  iDstance,  or  make  an  order  to  be  absolute  at 
any  time  to  be  ordered  by  him,  unless  cause  be  shown  to  the  contrary, 
or  may  make  such  other  order  or  give  such  directions  in  the  matter  as 
the  judge  may  think  fit,  and  may  order  immediate  execution**  (k). 

**  The  draft  of  all  orders  under  the  foregoing  rule  shall  be  prepared 
beforehand  by  the  registrar  of  the  court  in  which  such  suit  or  proceeding 
ia  pending,  and  shall  be  presented  by  the  party  when  he  makes  such 
application  to  the  judge  to  settle  and  sign"  (l), 

^  The  draft  so  signed  shall  be  transmitted  by  the  applicant  to  the 
registrar  of  the  court  in  which  the  suit  or  proceeding  is  pendinj?,  who 
shall  draw  up  the  order  in  conformity  therewith,  and  setd  and  file  the 
name,  and  issue  a  copy  thereof  under  the  seal  of  the  court  to  the  bailiff 
for  seryice,  and  execution  shall  be  issued  thereon,  as  by  the  order  is  di- 
rected** (m). 

See  Forms  of  Order  under  these  Rules,  Forms  No.  21  and  22, 
posi^  p.  96. 


Pa»t  IV. 
Chaf.  V. 


RaleS. 
OrdeiSfbow 
dzmwa. 


Role  8. 
Orden,  bow 
dzmwnand 
executed. 


§  5. — Affidavits. 

''All  affidavits  shall  be  expressed  in  the  first  person  of  the  de- 
ponent** (n^. 

^  All  affidavits  shall  state  the  deponent's  age,  occupation,  quality,  and 
place  of  residence,  and  also  what  facts  or  circumstances  deposed  to  are 
within  deponent's  own  knowledge,  and  his  means  of  knowledge,  and 
what  facts  or  circumstances  deposed  to  are  known  to,  or  believed  by 
him  by  reason  of  information  derived  from  other  sources  than  his  own 
knowledge,  and  what  such  sources  are"  (o). 

*'  The  costs  of  affidavits  not  in  conformity  with  the  last  two  preceding 
rules  shall  be  disallowed  on  taxation,  unless  the  court  shall  otherwise 
direct**  (p), 

''  Before  any  affidavit  is  used  it  shall  be  filed  in  the  office  of  the  re- 
gistrar** (q). 

^  No  affidavit  in  which  there  is  any  knife  erasure,  or  which  is  blotted 
so  as  to  obliterate  any  word,  or  which  is  illegibly  written,  or  so  altered 
as  to  cause  it  to  be  illegible,  nor  any  affidavit  in  which  there  is  any  in- 
terlineation, unless  the  person  before  whom  the  same  is  sworn  shall 
have  duly  authenticated  such  interlineation  with  his  initials  in  such 
manner  as  to  show  that  such  interlineation  was  made  before  it  was 
sworn,  shall  be  filed  or  used  in  any  suit  or  proceeding"  (r\ 

»*  Where  a  registrar  rejects  an  affidavit  under  Order  XIV.  he  shall 

five  notice,  by  post  or  otherwise,  to  the  party  offering  the  same  for 
ling,  and  of  the  reasons  for  such  rejection  ;  and  where  any  other  docu- 
ment is  so  imperfect  upon  the  face  thereof,  or  by  reason  of  having  blanks 
therein,  that  it  cannot  be  easily  read  or  understood,  the  registrar  may 


Order  XIV. 

Role  I. 
AlBdATltoto 
beezpreieed 
tntbeflnt 


Role  3. 
Soorceiof 
knowledge  to 
beeUled. 

RotoS. 
OoeUof 
aiBdAvito 
wtien  dis- 
allowed. 

Role  4 
Fllinfof 
effldATite. 

Rule  S. 


blotUuf, 
Interiinee- 
tloa,ete.  ia 
effldATlte. 


Order  ZZ. 
Rules. 
Dntjof  re- 
gistxarwhea 
herejecte 
a(Bdarits,or 
where  doctt- 


(A)  County  Court  Orders  and 
Boles  in  Equity,  1868,  Order  XII. 
Bolel. 

(Z)  Id.  Rale  2. 

(«•)  Id.  Rule  3. 


(n)  Id.  Order  XIV.  Role  1. 
io)  Id.  Rule  2. 
(jf)  Id.  Rule  3. 
iq)  Id.  Rale  4. 
(r)  Id.  Role  6. 
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Part  IV. 
Chap.  V. 

mentfare 
Imperfect 


refuse  to  file,  and  may  return  the  same  by  post  or  otherwise,  to  the 
party  oflfering  the  same,  to  be  re- written,  or  the  blanks  filled  up"  (s). 

General  Form  of  Heading  and  Conclusion  for  Affidavits  (t). 

No.  of  plaint  in  equity. 

In  the  county  court  of  holden  at 

In  the  suit  of  A.  B.  t?.  C.  D. 
o  o  o  o  o 

Sworn  at  in  the  county  of  this 

day  of  one  thousand  eight 

hundred  and  sixty  before  me 


I 


Order  XX. 
Rule  3. 
Document! 
to  be  distin> 
guiabed  bj 
the  number 
of  the  plaint 
and  letters. 


§  6. — Filing  of  Docdments. 

**  Upon  the  filing  of  any  document  it  shall  be  distinguished  by  the 
number  of  the  plaint  or  petition  in  respect  of  which  it  is  filed  being  in- 
dorsed thereon,  and  it  shall  be  further  distinguished  from  other  docu- 
ments filed  in  the  suit  or  proceeding  by  placing  after  the  number  a  dis- 
tinctive letter  of  the  alphabet"  (u). 


§  7. — Application  for  Copies  of  Documents. 


Order  xxiii.  "  Copies  of  all  proceedings  or  documents  shall  be  prepared  by  the 
ReSatnMo  registrar  for  any  person  reauiring  the  same,  upon  payment  of  the  costs 
prepare  au      of  such  copies  when  the  order  for  the  same  is  given"  (x), 

copies. 


Order  m. 
Kule  3. 
As  to  admis- 
sion of  docu- 
ments. 

81  h  SS  Vict 
c.  27,  s.  7. 


KalaS. 
InspeetloDof 
documents  in 


§  8. — Inspection  and  Admission  of  Documents. 

"  Where  a  party  desires  to  give  in  evidence  any  document,  he  may, 
not  less  than  nve  days  before  the  hearing,  give  notice  to  any  other  party 
in  the  cause  who  is  competent  to  make  admissions,  requiring  him  to  in- 
spect and  admit  such  document ;  and  if  such  other  party  shall  not  within 
a  reasonable  time  make  such  admission,  any  expense  of  proving  the 
same  at  the  hearing  shall  be  paid  by  him,  whatever  be  the  result  of  the 
cause,  unless  the  court  shall  otherwise  order ;  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  shall  be  given,  except 
in  cases  where,  in  the  opinion  of  the  registrar,  the  omission  to  give  such 
notice  has  been  a  saving  of  expense"  (y). 

**  Where  a  party  desires  to  mspect  any  document  in  the  possession  or 
under  the  control  of  any  other  party,  he  may,  five  days  before  the  hear- 


(«)  County  Court  Orders  and 
Rales  in  Equity,  1868,  Order  XX. 
Rule  3. 

it)  County  Coiurt  Forms  in  Equity, 
1868. 

(u)  County  Court  Orders  and 
Rales  in  Equity,  1868,  Order  XX. 
Rule  2. 

(^x)  Id.  Order  XXIH.  Rule  10. 


(y)  County  Court  Orders  and  Rules 
in  Equity,  1868,  Order  III.  Rale  2. 
The  21  &  22  Vict.  c.  27  ("The 
Chancery  Amendment  Act,  1858"), 
8.  7,  referred  to  in  the  margin  of  the 
above  rule,  is  the  corresponding  pro- 
vision for  suits  in  the  High  Court  of 
Chancery. 
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ing,  give  notice  to  such  other  party  that  he  or  his  attorney  desires  to  J^**  IJ- 

inspect  the  same  at  any  place  to  be  appointed  by  such  other  party  ;  and  *^''    ' 

if  such  other  party  shall  not  appoint  a  convenient  place,  or  allow  the  poMesdon  or 

party  giving  such  notice,  or  his  attorney,  to  inspect  such  document  ***^JJ*'*^ 

witmn  three  days  after  receiving  such  notice,  the  Judge  may  adjourn  ^Sj, 
the  hearing,  and  make  such  order  as  to  costs  as  he  shall  think  fit"  (2). 

Sect.  18  of  15  &  16  Vict  c.  86  (amending  the  practice  and  ifi&i6Tiet 
ooime  of  proceeding  iu  the  High  Court  of  Chancery),  referred  to  **®*»»-^®- 
in  the  margin  of  the  above  Rule,  enacts  that  ''it  shall  be  lawful 
for  the  courts  upon  the  application  of  the  plaintiff  in  any  suit  in  the 
said  oourt^  whether  commenced  by  bill  or  by  claim,  and  as  to  a 
suit  commenced  by  bill,  whether  the  defendant  may  or  may  not 
have  been  required  to  answer  the  bill,  or  may  or  may  not  have 
been  interrogated  as  to  the  possession  of  documents,  to  make  an 
order  for  the  production  by  any  defendant,  upon  oath,  of  such  of 
the  documents  in  his  possession  or  power  relating  to  matters  in 
question  in  the  suit,  as  the  court  shall  think  right ;  and  the  court 
ma.j  deal  with  such  documents,  when  produced,  in  such  manner  as 
shiJl  appear  just." 

For  the  practice  of  the  Court  of  Chancery,  see  Daniell's  Chan- 
cery Practice,  5th  edit.,  p.  1673.  See  also  the  County  Court 
Practice  as  to  Inspection  and  Discovery  of  Documents  in  Actions 
in  the  County  Courts,  antCy  Vol.  I.,  p.  225.  And  see  Rule  27 
of  Order  XXIII.  of  the  County  Court  Orders  and  Rules  in  Equity 
1868,  ante,  p.  3  (a). 

The  mere  fact  that  documents  are  the  property  of  the  party 
jointly  with  another  (not  a  party  to  the  suit),  is  not  an  answer  to 
an  application  for  inspection.  The  nature  of  the  joint  ownership 
otigbt  to  be  shown,  so  that  the  court  may  be  able  to  draw  any 
necessary  inferences  as  to  the  rights  of  parties  {b). 

Notice  to  Admit  and  Inspect  (c). 

Take  notice  that  the  plaintiff  [or  defendant  or  petitioner]  proposes  to 
adduce  in  evidence  on  the  trial  in  this  cause  [or  matter]  the  several 
documents  hereunder  specified,  and  that  the  same  may  be  inspected  by 
the  defendant   [or  plamtiff,  or  petitioner],  his  attorney  or  agent,  at 
on  ,  between  the  hours  of  ;  and  the  defendant 

for  plaintiff  or  petitioner]  is  herebv  required,  within  forty-eight  hours 
from  the  last-mentioned  hour,  to  admit  that  such  of  the  said  documents 
as  are  specified  to  be  originals  were  respectively  written,  signed,  or  exe- 
cuted as  they  purport  respectively  to  have  been  ;  that  such  as  are  speci- 


(2)  County  Conrt  Orders  and 
Roles  in  Equity,  1S68,  Order  111. 
Bale  S. 

(a)  As  to  the  right  of  an  agent  to 
inspect  on  behalf  of  his  principal, 
see  Attorney- Oeneral  t.  WhitwoQd 
Local  Board  and  Attorney- General 
T.  Coitl^ord  Local  Boards  40  L.  J. 
(N.  S.)  Ch.  592. 


(ft)  Borill  V.  Coman^  89  L.  J. 
(N.  S.)  Ch.  768.  Defendants  may  in 
some  cases  have  an  order  for  inspec* 
tion  against  co-defendants;  see  A>n- 
nedy  v.  Wakefield,  39  L.  J.  (N.  S.) 
Ch.  827. 

(p)  County  Court  Forms  in  Equity, 
1868,  No.  14.  See  form  of  heading, 
ante,  p.  52. 
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Paet IV. 
Cbap.  v. 


fied  as  copies  are  true  copies  ;  and  that  such  documents  as  are  stated  to 
have  been  served,  sent  or  delivered,  were  so  served,  sent  or  delivered 
respectively,  saving  all  just  exceptions  to  the  admissibility  of  all  such 
documents  as  evidence  on  such  trial. 
Dated  the  day  of 

G.  H.,  attorney  for 
To  E.  F.,  attorney  for 

Originals. 


DeacrlpUon  of  tbe  Doeumenta. 


Date. 


Copies. 


D«0crlption  of  Documents. 


Original  or  Duplicate  served,  sent,  or 
delivered,  when,  how,  and  by  whom. 


Order  IIL 

Role  4. 

Bnmroona  to 


Bole  ft. 
CompolMry 
pitMlDotlon  of 
doenmenta  by 
parties  to 
rait 

15  h  16  Viet, 
c  M,  m,  18  h 
90. 


§  9.— Summoning  Witnesses. 

'*  Where  a  party  requires  the  attendance  of  any  other  party,  or  of  any 
witness,  either  to  ^ve  evidence  or  to  produce  documents,  he  shall  apply 
to  the  registrar  to  issue  a  summons  requiring  such  other  party  or  witness 
to  attend  the  court  or  the  registrar,  as  the  case  may  be,  or  to  attend  and 
produce  documents ;  and  such  summonses  shall  respectively  be  drawn 
up  by  the  registrar,  and  be  issued  by  him  to  ^e  bailiff,  who  shall  serve 
the  same ;  and  in  every  summons  to  produce  documents  the  registrar 
shall  insert  a  description  of  the  documents  required  "  (d). 

'*  Where  a  party  served  with  a  summons  under  the  last  rule  shall  not 
at  the  hearing  produce  the  documents  required,  the  court  may  upon  ad- 
mission or  proof  of  the  service  of  such  summons  within  a  reasonable 
time,  and  that  such  documents  are  in  the  possession  of  the  party  so 
served,  and  that  they  relate  to  the  matter  then  pending  before  the  court, 
make  an  order  for  their  production  by  him,  and  the  court  may  deal  with 
them,  when  so  produced,  and  with  all  costs  occasioned  by  their  non-pro- 
duction, as  may  appear  just.  Provided  that  nothing  herein  shall  prevent 
the  court  from  receiving  secondary  evidence  of  any  document  of  which 
notice  to  produce  has  been  given  "  («). 


(<l)  County  Court  Orders  and 
Roles  in  Equity,  1S6S,  Order  III. 
Bole  4. 

(tf)  Id.  Role  6.  Sects.  IS  and  20 
of  16  &  16  Viet.  c.  86,  referred  to  in 


the  margin  of  the  rule,  are  the  corres- 
ponding provisions  regulating  the 
practice  of  the  High  Court  of  Chan- 
cery. 
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Application  for  Summons  to  Produce  (/). 

To  the  registrar  of  the  above  court. 

I,  A.  B.  [or  C.  D.],  hereby  apply  for  a  BummonB  to  issue,  calling  upon 
of  to  attend  the  coart  upon  the  day  of  ,  and 

tiien  and  there  to  produce  the  following  documents. 

A.  B.  [or  C.  D.] 

Originals. 


Detcription  of  the  Documents. 


Dftte. 


Paet  IV. 
Cbat.  V. 


Copies. 


DeecripUoo  of  Docamants. 


Original  or  Duplicate  wrTed,  wnt,  or 
delivered,  whMi,  how,  and  by  whom. 


Summons  to  Witness  (g). 

No.  of  plaint  in  equity. 
In  the  county  court  of  holden  at 

In  the  suit  of  A.  B.  v.  C.  D. 
Tou  are  hereby  required  to  attend  at  [court  house  in  ]  on 

,  the  day  of  ,  187  ,  at  the  hour  of  in  the 

noon,  to  give  evidence  in  the  above  cause  on  behalf  of  the  [plain' 
Hff  or  drfendantj  as  the  case  may  he"]^  and  then  and  there  to  have  and  pro- 
duce [the  several  documents  hereunto  spedfied^]^  and  all  other  books, 
papers,  writings  and  other  documents  relating  to  the  said  action,  which 
may  be  in  your  custody,  possession  or  power.  In  default  of  your  attend- 
ance you  will  be  liable  to  a  penalty  of  £10. 
Dated  this  day  of  ,  187  . 

Registrar. 

To 

[Here  insert  list  of  documents  mentioned  in  the  application  for  the 

Summons."] 


§  10.— Examination  op  Witnesses  before  Hearing. 

^  Where  it  shall  be  necessary  to  examine  a  witness  de  bene  esse^  appli-     Order  til 
cation  upon  affidavit  shall  be  made  to  the  judge  to  appoint  an  examiner  Bx^ninaUoa 
for  that  purpose"  (h),  de  bene  em. 


(/ )  Coanty  Court  Forms  in  Equity, 
1868,  No.  15.  See  form  of  heading, 
ante,  p.  62. 


(g)  Id.  No.  16. 

ih)    County    Court    Orders    and 
Rules   in  Equity,  1868,  Order  IH 


72 


VARIOUS  PBOCEEDINGS  BEFORE  THE  HEARING. 


Paet IV. 
Cmap.  V. 

Rule  9. 
Bpedal 
examiner. 

Rale  10. 
How  exami- 
nation con- 
ducted. 


"  Upon  the  application  of  a  party  desirous  to  examine  a  witness  re- 
siding out  of  the  jurisdiction  of  the  court,  the  judge  may,  if  he  thinks  fit, 
appoint  the  registrar  of  the  court  within  tne  district  of  which  such 
witness  resides,  to  take  the  examination  of  such  witness  "  (t). 

"  Where  any  witness  is  examined  by  a  registrar,  he  shall  be  examined 
on  oath,  and  the  registrar  shall  transcribe  the  answers  of  such  witness, 
and  the  deposition  shall  be  subscribed  by  the  witness  and  (he  registrar 
who  shall  have  so  examined  him,  and  shall  then  be  transmitted  by  post 
to  the  registrar  of  the  court  in  which  the  suit  or  proceeding  is  pend- 
ing" (A:). 


Older  m. 
Role  7. 
AlBdavll 


§  11. — Notice  op  Intention  to  use  Affidavits  at  the 

Hearing. 

"  Where  a  party  desires  to  use  at  the  hearing  an  affidavit  by  any  par- 
ticular witness,  or  an  affidavit  as  to  particular  facts,  he  may,  ten  days 
before  the  hearing,  give  a  notice,  with  a  copy  of  such  affidavit  annexed, 
to  the  party  against  whom  such  affidavit  is  to  be  used  ;  and  unless  such 
last-mentioned  party  shall  within  live  days  give  notice  to  the  other  party 
that  he  objects  to  the  use  of  such  affidavit,  he  shall  be  taken  to  have 
consented  to  the  use  thereof  "  (/). 


Older  n. 
RoleS. 
DlsmlMalof 


§  12. — Dismissal  op  the  Suit  at  the  Plaintiff's  Instance 

BEPORE  THE  ReTURN-DaY. 

**  The  plaintiff  may,  at  any  time  before  the  return- day  of  the  summons, 
by  notice  in  writing  delivered  at  the  office  of  the  registrar,  require  the 
plaint  to  be  dismissed  as  against  all  or  any  of  the  defendants,  with  costs, 
without  prejudice  to  further  proceedings  or  suits,  and  such  notice  shall 
operate  as  an  order  to  dismiss  accordingly;  and  the  registrar  shall  forth- 
with file  such  notice,  and  forward  a  copy  thereof  by  post  or  otherwise 
to  each  of  the  defendants  "  (m). 


Role  8.  "The  examination  of  a 
witness  de  bene  esse  ordinarily  takes 
place  where  there  is  danger  of  losing 
the  testimony  of  an  important  witness 
from  death,  by  reason  of  age  (as 
where  the  witness  is  seventy  years  old 
and  upwards):  or  dangerous  illness; 
or  where  he  is  about  to  go  abroad;  or 
where  he  is  the  only  witness  to  an 
important  fact.  In  such  cases,  ^e 
conrt,  to  prevent  the  party  from  being 
deprived  of  the  benefit  of  his  evidence, 
will  permit  his  depositions  to  be  taken 
before  the  cause  is  at  issue  in  order 


that,  if  the  witness  die,  or  be  not 
forthcoming  to  be  examined  after 
issue  joined,  the  depositions  so  taken 
may  be  used  at  the  hearing.  This 
examination  of  a  witness  de  bene 
esse  may  be  incidental  to  every  suit/' 
Daniell's  Chancery  Practice,  6th  ed. 
p.  814. 

(i)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  111. 
Rule  9. 

(*)  Id.  Rule  10. 

(0  Id.  Rule  7. 

im)  Id.  Order  n.  Rule  6. 
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§  1. — How  Parties  to  come  prepared. 

It  has  been  already  stated  that  the  times  of  the  sitting  of  a 
county  court  in  matters  of  equity  are  those  appointed  for  the 
general  business  of  the  court,  unless  the  judge  orders  otherwise  and 
appoints  a  special  day  or  days  (a). 

^  Upon  the  day  on  which  the  summon 8  is  returnable,  all  parties  shall     Order  iv. 
come  to  the  court  prepared,  so  far  as  the  nature  of  the  case  will  admit,  h^w  mrtiei 
with  evidence  to  enable  the  judge  to  try  the  whole  matter  of  the  suit  tooomepiv- 
upon  the  merits,  and  then  to  determine  the  same  by  a  final  decree  or  p*^ 
to  make  such  decretal  order,  or  give  such  directions  for  adding  parties 
to  the  suit,  for  making  inquiries,  taking  accounts,  realizing  assets,  or 
doing  any  act  which  the  judge  may  consider  necessary  to  enable  him 
to  make  a  final  decree  upon  a  day  to  which  the  hearing  may  be  ad- 
journed "(fc). 

^  A  suit  in  equity  shall  be  heard  in  open  court  as  plaints  in  the  county      Raie  2. 
court  are  now  tried  "  (c).  Hearing. 


§  2. — Evidence. 

"  Except  where  otherwise  provided  by  these  Orders,  the  evidence  of  Order  iii. 
"witnesses  shall  be  taken  vivA  voce  on  oath,  according  to  the  present  Evidence  to 
practice  on  the  hearing  of  plaints  ''(d).  be  taken  rirk 


Toce. 


id)   See  Order    XXIII.  Role  6,  Rule  1. 

ante,  p.  3d.  (e)  Id.  Rule  2. 

ih)     Count  J    Coart    Orders    and  (<f)  /i.  Order  III.  Role  1. 
Rales  in   Equity   1868,  Order  IV. 
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"  Where  any  documents  are  produced  to  the  court  from  proper 
custody,  they  will  be  read  without  further  proof,  if  they  appear  genuine, 
and  if  no  objection  be  taken  thereto;  and  if  the  admission  of  any  docu- 
ment so  produced  be  objected  to,  the  judge  may  adjourn  the  hearing  for 
the  production  of  the  documents,  and  the  party  objecting  shall  pay  the 
costs  caused  by  such  objection,  in  case  the  documents  shall  afterwards 
be  proved,  unless  the  judge  shall  otherwise  order  "  (e), 

**  Affidavits  and  depositions  used  at  the  hearing  snail  be  read  as  the 
evidence  of  the  person  by  whom  they  are  used  "  (/). 

In  the  case  of  proceedings  under  the  Trustee  Acts,  &c.,  or 
applications  for  injunctions,  the  facts  are  proved  by  affidavit. 

Order  XI.         "  Upon  the  hearing  of  any  petition  or  application  under  this  order, 

Rule  m.  unless  the  judge  shall  otherwise  direct,  the  facts  relied  upon  in  support 

■upportcd  by  of  or  in  Opposition  to  such  petition  or  application  shall  be  proved  by 

•flwavit.  affidavit"  (g). 


Part  IV. 
Chap.  VI. 

Order  IK. 
Rale  6. 
Documents 
ttoobjected  to 
received 
without 
fomuU  proof. 

Bale  3. 
Attdarits. 


Order  XIII. 

Rulel. 
Amendmenta. 

16  ft  16  Vict 
e.  86. «  49 

•DdM. 


§  3. — Amendments. 

"  The  judge  may  at  or  during  the  hearing,  and  before  a  final  decree 
or  order  be  made  in  any  suit  or  proceeding  under  the  act,  exercise  all 
powers  of  amendment  mentionea  in  sect.  57  of  the  19  &  20  Vict. 
c.  108  (A),  so  far  as  the  same  may  be  applicable  to  suits  and  proceedings 
in  equity,  and  also  all  the  powers  and  authorities  of  a  judge  of  the  High 
Court  of  Chancery ;  and  the  rules  relating  to  amendment  in  actions  (i) 
shall  apply,  so  far  as  they  are  applicable,  to  all  suits  and  proceedings  in 
equity  (k). 


Prorlsioneof 

Coanty  Court 

Acta  as  to 

Juries, 

soitors  and 

witQCMes 

extended  to 

raitorsand 

witnesMS 

nnderthis 

act. 


§  4. — Tbial  by  Jury. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts, 
that— 

.  Sect  7.  "  Whenever  it  is  required  that  a  jury  should  be  summoned 
for  the  trial  of  anv  matter  arising  out  of  the  jurisdiction  given  to  the 
county  courts  by  this  act,  it  shall  be  summoned  from  the  list  of  jurors  in 
the  possession  of  the  registrar  of  the  county  court  in  which  the  suit  or 
matter  has  been  brought ;  and  all  the  enactments  relating  to  the  sum- 
moning, impannelling  and  swearing  of  a  jury  in  a  county  court,  and  to 
the  number  of  the  jury  and  the  unanimity  of  their  verdict,  shall  apply  to 
every  jury  summoned  under  this  act ;  and  the  duties  and  obligations  of 
and  upon  all  jurors,  suitors  and  witnesses,  and  their  liability  to  penalty 
and  punishment,  shall,  in  any  proceeding  under  this  act,  be  the  same  as 
those  created,  authorized  and  imposed  hy  the  several  statutes  now  in 
force  relating  to  county  courts.** 


{e)  County  Court  Orders  and 
Rales  in  Equity,  1868,  Order  III. 
Rale  6.    See  ante.  Vol.  L  p.  464. 

(/)  Id.  Order  IV.  Rule  3. 

ig)  Id.  Order  XI.  Rale  28. 

(A)  See  ante,  Vol.  I.  p.  266. 

(i)  Id.    See  ante,  Vol.  I.  p.  266. 


(k)  Countj  Court  Orders  and 
Rules  in  Eqaity,  1868,  Order  XIII. 
Sects.  49  and  63  of  16  &  16  Vict.  c.  86, 
referred  to  in  the  margin,  are  the 
corresponding  provisions  regalating 
the  practice  of  the  High  Court  of 
Chancery. 
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In  what  Cases  a  Jury  may  be  summoned.'] — "  In  all  cases  in  Paet  iv. 
which  the  Court  of  Chancery  has  jurisdiction  to  entertain  an  ^^^^'  ^'' 
application  for  an  injunction  against  a  breach  of  any  covenant^ 
contract  or  agreement,  or  against  the  conunission  or  continuance 
of  any  wrongful  act,  or  for  the  specific  performance  of  any  cove- 
nant, contract  or  agreement,  it  shall  be  lawful  for  the  same  court, 
if  it  shall  think  fit,  to  award  damages  to  the  party  injured,  either 
in  addition  to  or  in  substitution  for  such  injunction  or  specific 
performance,  and  such  damages  may  be  assessed  in  such  manner 
as  the  court  shall  direct"  (''The  Chancery  Amendment  Act, 
1858,"  21  &  22  Vict  c.  27,  s.  2);  and  see  the  note  to  sub-section  8 
of  sect  1  of  28  &  29  Vict  c.  99,  ante^  p.  23,  as  to  the  application 
of  this  provision  to  county  courts. 

**  It  shall  be  lawful  for  the  Court  of  Chancery,  if  it  shall  think 
fit,  to  cause  the  amount  of  such  damages  in  any  case  to  be  assessed, 
or  any  question  of  fact  arising  in  any  suit  or  proceeding  to  be 
tried,  by  a  special  or  common  jury  before  the  court  itself;  .... 
and  generally  for  all  purposes  of  or  auxiliary  to  the  assessment  of 
damages  or  the  trial  of  questions  of  fact  by  a  jury  before  the  court 
itself,  and  in  respect  of  new  trials,  the  Court  of  Chancery  shall 
have  the  same  jurisdiction,  powers  and  authority  in  all  respects  as 
belong  to  any  superior  court  of  conmion  law,  or  to  any  judge  thereof 
for  the  like  purposes**  (21  &  22  Vict.  c.  27,  s.  3), 

''  Any  question  of  fact  and  any  question  as  to  the  amount  of 
damages  which  shall  be  so  ordered  to  be  tried  by  a  juiy  before  the 
court  itself  shall  be  reduced  into  writing  in  such  form  as  the  court 
shall  direct,  and  at  the  trial  the  jury  shall  be  sworn  to  try  the  said 
question,  and  a  true  verdict  to  give  thereon  according  to  the  evi- 
dence; and  upon  every  such  trial  the  Court  of  Chancery  shall 
have  the  same  powers,  jiu*isdiction  and  authority  as  belong  to 
any  judge  of  any  of  the  said  superior  courts  sitting  at  nisi  prius** 
(Id.  s,  4). 

The  same  act  further  provides  that  damages  may  be  assessed  or 
questions  of  fact  tried  before  the  court  itself  without  a  jury  (Id.  s.  5), 
or  the  court  may  cause  the  amount  of  damages  to  be  assessed  by  a 
jurv  before  a  judge  of  one  of  the  superior  courts  of  common  law  or 
be&re  the  sheriff  (Id.  s.  6). 

A  subsequent  act,  "  The  Chancery  Regulation  Act,  1862'* 
(25  &  26  Vict.  c.  42),  after  reciting  that  the  High  Court  of  Chan- 
cery has  power  in  certain  cases  to  refuse  or  postpone  the  applica- 
tion of  remedies  within  its  jurisdiction,  until  questions  of  law  and 
fact  on  which  the  title  tu  such  remedies  depends  have  been  deter- 
mined or  ascertained  in  one  of  her  Majesty's  courts  of  common  law; 
and  that  it  is  expedient  that  the  said  power  should  no  longer  exist, 
and  that  in  all  cases  every  question  of  law  and  of  fact,  cognizable 
in  a  court  of  common  law,  arising  in  the  said  Court  of  Chancery, 
on  which  the  right  of  any  party  to  any  equitable  relief  or  remedy 
depends,  and  whether  the  title  to  such  relief  or  remedy  be  or  be 
not  incident  to  or  dependent  upon  a  legal  right,  should  be  deter- 
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Cm*/  Vi     ™^°®^  ^y  ®r  before  the  said  court  itself:  enacts,  that  in  all  cases 

'■ — L  in  which  any  relief  or  remedy  within  the  jurisdiction  of  the  Courts 

of  Chancery  is  or  shall  be  sought  in  any  cause  or  matter  instituted 
or  pending  in  the  court,  and  whether  the  title  to  such  relief  or 
remedy  be  or  be  not  incident  to  or  dependent  upon  a  legal  right, 
every  question  of  law  or  fact,  cognizable  in  a  court  of  common  law, 
on  the  determination  of  which  the  title  to  such  relief  or  remedy 
depends,  shall  be  determined  by  or  before  the  same  court. 

Where,  however,  questions  of  fact  may  be  more  conveniently 
tried  at  assizes  or  nisi  prius,  the  court  may  direct  an  issue  to  be 
so  tried  (Id.  s.  2) ;  and  all  the  provisions  of  "  The  Chancery 
Amendment  Act,  1858"  (21  &  22  Vict.  c.  27),  with  reference  to 
the  trial  of  questions  of  fact  before  the  Court  of  Chancery,  are 
applied  to  this  act  (Id.  s.  3) :  *' Provided  also,  that  in  all  cases  iu 
which  the  object  of  any  suit  in  equity  shall  be  to  recover  or  to 
defend  the  possession  of  land  under  a  legal  title,  or  under  a  title 
which  would  have  been  legal  but  for  the  existence  of  some  out- 
standing term,  lease  or  mortgage  (and  whether  mesne  profits  or 
damages  shall  or  shall  not  also  be  sought  in  such  suit),  such 
relief  only  shall  be  given  in  equity  as  would  have  been  proper 
according  to  the  rules  and  practice  of  the  court  if  this  act  had  not 
passed ;  and  nothing  in  this  act  shall  make  it  necessary  for  a  court 
of  equity  to  grant  relief  in  any  suit  concerning  any  matter  as  to 
which  a  court  of  conmion  law  has  concurrent  jurisdiction,  if  it  shall 
appear  to  the  court  that  such  matter  has  been  improperly  brought 
into  equity,  and  that  the  same  ought  to  have  been  left  to  the  sole 
determination  of  a  court  of  common  law"  (Id.  s.  4). 

It  has  been  thought  desirable  to  set  out  thus  fully  the  various 
cases  in  which  a  jury  may  be  required  in  equity,  although  some  of 
the  above  provisions  will  be  rarely  applied  to  the  equitable  juris- 
diction of  the  county  courts. 

"  Where  the  court  shall  order  any  question  of  fact,  or  any  question  as 
to  the  amount  of  damages,  to  be  tried  by  a  jury,  the  court  shall  adjourn 

Beet  7  of  the  the  hearing,  and  appoint  a  day  for  the  trial  of  such  question  by  a  jury  ; 

^'^  and  thereupon  the  practice  shall  be  in  all  respects  the  same  as  m  actions 

where  either  party  has  required  a  jury,  including  the  power  to  direct  a 
new  trial  when  necessary"  (Q. 

**  Where  the  court  shall  order  any  question  of  fact,  or  any  question  as 
to  the  amount  of  damages,  to  be  tned  by  a  jury,  the  judse  shall  reduce 
the  question  into  writing,  and  the  same  shall  be  called  the  *  Record  fur 
Tri  J' "  (m). 


Order  rv. 
Ruie  6. 
Jvaj. 

Beet 
Act 


Rale  6. 
Reooitl  for 
trial. 


(I)     Coantj    Court    Orders    and      Role  5. 
Roles  in  Equity,   1868,  Order   lY.  (m)  Id.  Role  6. 


DECREES  AND  DECRETAL  ORDERS.  77 

Pa«t  IV. 

§  5. — Decrees  and  Decretal  Orders.  cmap.  vi. 

It  has  been  already  seen  that ''  The  County  Courts  Act,  1866,** 
gives  the  judge  of  a  county  court  in  all  suits  or  matters  within  the 
equitable  jurisdiction  of  his  courts,  all  the  powers  and  authorities 
of  s  judge  of  the  High  Court  of  Chancery  (n). 

The  Rules  provide  that — 

"  Upon  the  hearing  the  court  mav  dismiss  the  suit,  or  grant  the  relief    ^"  ^^• 
asked  by  the  plaint,  or  any  part  thereof,  or  may  grant  any  other  relief  DecrMV'de- 
eonsistent  with  the  case  made  by  the  plaint,  or  make  any  order  giving  cretai  order, 
directions  for,  or  with  respect  to,  the  prosecution  of  the  suit,  as  the  cir- 
cumstances of  the  case  mav  require,  and  also  make  such  order  as  to  costs 
as  the  court  may  think  fit'  (o). 

Principles  on  which  the  Judge  actsJ]—^'*  It  has  been  said  that 
a  court  of  equity  is  not  bound  by  rules  or  precedents,  but  acts 
from  the  opinion  of  the  judge,  founded  on  the  circumstances  of 
every  particular  case :  whereas  the  system  of  our  courts  of  equity 
is  a  laboured  connected  system,  governed  by  established  rules,  and 
bound  down  by  precedents,  from  which  they  do  not  depart"  (/)). 
"  There  are  certain  principles,  on  which  courts  of  equity  act, 
which  are  very  well  settled.  The  cases  which  occur  are  various, 
but  they  are  decided  on  fixed  principles.  Courts  of  equity  have, 
in  this  respect,  no  more  discretionary  power  than  courts  of  law. 
They  decide  new  cases,  as  they  arise,  by  the  principle  on  which 
former  cases  have  been  decided ;  and  may  thus  illustrate  or  enlarge 
the  operation  of  those  principles.  But  the  principles  are  as  fixed 
and  certain  as  the  principles  on  which  the  courts  of  common  law 
proceed**  (q),  "  Again :  neither  a  court  of  equity  nor  of  law  can 
vary  men's  wills  or  agreements,  or  (in  other  words)  make  wills  or 
agreements  for  them.  Both  are  to  understand  them  truly,  and 
therefore  both  of  them  uniformly.  One  court  ought  not  to  extend, 
nor  the  other  abridge,  a  lawful  provision  deliberately  settled  by 
the  parties  contrary  to  its  just  intent.  A  court  of  equity,  no  more 
than  a  court  of  law,  can  relieve  against  a  penalty  in  the  nature  of 
stated  damages  ;  as  a  rent  of  51,  an  acre  for  ploughing  up  antient 
meadow  (r)  ;  nor  against  a  lapse  of  time,  where  the  time  is  mate- 
rial to  the  contract ;  as  in  covenants  for  the  renewal  of  leases. 
Both  courts  will  equitably  construe,  but  neither  pretend  to  con- 
trol or  change,  a  lawful  stipulation  or  engagement*'  («). 

If  the  result  of  conferring  equitable  powers  on  the  county  courts 
were  to  enable  a  judge  to  put  aside  the  law  of  the  land  which,  by 
his  oath  of  office,  he  has  sworn  to  follow,  and  to  do  that  which  is 

(n)  See  sect  2,  ante,  p.  3.  Jlopkifis,  1   Sch.   &  Lefr.  R.  428; 

(o)     Connty    Coart    Orders    and  cited    with    approbation    by    Storv, 

Rales  in   Equity,    1868,   Order  lY.  Eqnity  Jaris.  $  20. 

Kale  4.  (r)  2  Atk.  239. 

ip)  S  Blackst  Comm.  432.  («)  3  Blackst.  Comm.  485. 

Iq)     Lord    Redesdale,   Bond    y. 
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Chap  vi'     "g^*  ^"  ^^®  sight  of  his  own  eyes,  and  call  it  "equity,"  the  power 

'■ — -  would  be  a  curse  instead  of  a  blessing  to  the  community.     "  If  a 

court  of  equity,"  says  Blackstone,  "  floated  upon  the  occasional 
opinion  which  the  judge  who  happened  to  preside  might  entertain 
of  conscience  in  any  particular  case,  the  inconvenience  that  would 
arise  from  this  uncertainty  would  be  a  worse  evil  than  any  hardship 
that  could  follow  from  rules  too  strict  and  inflexible"  (t).  It  is  a 
popular  error,  however,  to  imagine  that  equity  consists  in  setting 
law  at  defiance.  So  far  from  being  true,  it  is  a  maxim  that  equity 
follows  the  law,  and  the  rules  of  property  and  rules  of  interpreta- 
tion in  both  courts  are,  and  should  be,  exactly  the  same(M) ;  and 
even  where  equity  ditfers  in  doctrine  from  law,  equity  has  its  own 
precise  rules  and  limits  which  no  judge  can,  will  or  dare  infringe 
or  exceed. 

As  to  costs,  see  posiy  Chap.  XI.,  §  2. 

General  Form  of  Heading  for  and  Conclusion  for  Decretal  Order  or 

Decree  or  Orders  of  Committal  (a?). 

No.  of  plaint  or  proceeding. 
In  the  county  court  of  holden  at  on  the 

day  of  ,  187  . 

In  the  suit  of  A.  B.  v,  C.  D. 
[or  in  the  matter  of  the  petition  of]. 
Upon  the  hearing  this  day  of  Mr.  for  the  plaintiffs,  and  upon 

the  hearing  of  Mr.  for  the  defendants  \or  if  some  of  the  defen- 

dants do  not  appear^  then  for  the  defendants  C.  D.,  &c.,  and  no  one 

appearing  for  the  defendants  E.  and  F.] ;  it  is  ordered 

o  o  o  o  •  • 

Given  under  the  seal  of  the  court  this  day  of  ,  187  . 

By  the  court. 

E.  F.,  registrar. 

Take  notice,  that  unless  you  obey  the  directions  contained  in  this 
order,  obedience  thereto  will  be  enforced  in  such  manner  as  the  law 
provides. 

Decretal  Order. — Administration  Suit  (y). 

It  is  ordered  that  the  following  accounts  and  inquiries  be  taken  and 
made;  that  is  to  say, 
In  Creditor's  Suit. 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all 
other  the  creditors  of  the  deceased. 
In  Suits  by  Legatees, 

An  account  be  taken  of  the  legacies  given  by  the  testator*s  will. 
In  Suits  by  Next  of  Kin. 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share,  if 

(e)  3  Blackst.  Comm.  440.  III.  Rule  6,  ante,  p.  74. 

(«)/<{.  434.     Blackstone  says  the  (a;)  County  Court  Forms  in  Equity, 

rales  of  eyidence  are  also  the  same.  1868. 

See  some  important  Infringements  of  (jy)  Comity  Court  Orders  in  Equity, 

the  generfd  rales  of  evidence  in  re-  No.  20.    See  heading  and  conclusion, 

spect  to  proof  of  docnments,  in  Order  supra. 
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any,  the  plaintiff  is  entitled  to  as  next  of  kin  [or,  one  of  the  next  of  kin]     pakt  iv. 
of  the  intestate.  C"^^-  V'- 

[^After  the  first  paragraph^  the  decretal  order  will^  where  necessary ,  order, 
in  a  creditor's  suit,  inquiry  and  accounts  for  legatees,  devisees^  heirs-at-law 
and  next  of  kin.  In  suits  by  claimants  other  than  creditors,  after  the  first 
paragraph  in  all  cases,  an  order  to  inquire  and  take  an  account  of  cre- 
ditors mil  follow  the  first  paragraph,  and  such  of  the  others  as  may  he 
necessary  will  follow,  omitting  the  first  formal  words.  The  form  is  con- 
tinued as  in  a  creditor's  suit.'] 

3.  An  account  of  the  funeral  and  testamentary  expenses. 

4.  An  account  of  the  personal  estate  of  the  deceased  come  to  the 
hands  of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order 
or  for  his  use. 

5.  An  inquiry  what  part  (if  any)  of  the  personal  estate  of  the  deceased 
are  outstanding  and  undisposed  of. 

6.  And  it  is  further  ordered,  that  the  defendant  do,  on  or  before  the 

day  of  next,  pay  into  court  all  sums  of  money  which  shall 

be  found  to  have  come  to  his  hands,  or  to  the  hands  of  any  person  by 
his  order  or  to  his  use. 

7.  And  that  if  the  registrar  shall  find  it  necessary  for  carrying  out  the 
objects  of  the  suit  to  sell  any  part  of  the  personal  estate  of  the  deceased, 
that  the  same  be  sold  accordingly. 

8.  And  that  Mr.  be  receiver  in  the  suit  [or  proceeding],  and 
receive  and  get  in  all  outstanding  debts  and  outstanding  personal  estate 
of  the  deceased,  and  pay  the  same  into  the  hands  of  the  registrar  [and 
shall  give  security  by  bond  for  the  due  performance  of  his  duties  to  the 
amount  of  £            ]. 

9.  And  it  is  further  ordered,  that  if  the  personal  estate  of  the  deceased 
be  found  insufficient  for  carrying  out  the  objects  of  the  suit,  then  the 
following  further  inquiries  be  made  and  accounts  taken,  that  is  to  say, — 

10.  That  an  inquiry  be  made  what  real  estate  the  deceased  was  seised 
of  or  entitled  to  at  the  time  of  his  death. 

11.  What  are  the  incumbrances  (if  any)  affecting  the  real  estate  of 
the  deceased,  or  any  part  thereof. 

12.  An  account,  so  far  as  possible,  of  what  is  due  to  the  Beveral  in- 
cumbrancers, and  to  include  a  statement  of  the  priorities  of  such  of  the 
incumbrancers  as  shall  consent  to  the  sale  hereinafter  directed. 

13.  And  that  the  real  estate  of  the  deceased,  or  so  much  thereof  as 
shall  be  necessary  to  make  up  the  fund  in  court  sufficient  to  carry  out 
the  object  of  the  suit,  be  sold,  with  the  approbation  of  the  judge,  free 
from  mcumbrances  (if  any)  of  such  incumbrancers  as  shall  consent 
to  the  sale,  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent. 

14.  And  it  is  ordered,  that  shall  have  the  conduct  of  the  Bale 
of  the  real  estate,  and  shall  prepare  the  conditions  and  contracts  of  sale, 
and  the  abstract  of  title,  suoject  to  the  approval  of  the  registrar,  and 
that  in  case  any  doubt  or  difficulty  shall  arise  the  papers  shall,  with  the 
like  approval,  be  submitted  to  ,  Esquire,  to  settle. 

15.  And  it  is  further  ordered,  that,  for  the  purpose  of  the  inquiries 
hereinbefore  directed,  the  registrar  shall  advertise  in  the  newspapers, 
according  to  the  practice  of  the  court,  or  shall  make  such  inquiries  in 
any  other  way  which  shall  appear  to  the  registrar  to  give  the  most 
useful  publicity  to  such  inquiries. 

16.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made 
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P  ^"  Vr     *"^  taken,  and  that  all  other  acts  ordered  to  be  done  be  completed, 
Chap,  vf.    ^j^fQ^e  the  day  of  ,  and  that  the  registrar  do  certify  the 

result  of  the  inquiries  and  the  accounts,  and  that  aJl  other  acts  ordered 
are  completed,  and  have  his  certificate  in  that  behalf  ready  for  the  in- 
spection of  the  parties  on  the  day  of 

17.  And  lastly  it  is  ordered,  that  this  suit  [or  matter]  stand  adjourned 
for  making  a  final  decree  to  the  day  of 

[^Such  part  only  of  this  decretal  order  is  to  he  used  as  is  applicable  to 
the  particular  caseJ] 

Decretal  Order  for  Reference  in  Foreclosure  Suit  by  legal  Mortgagee  (z). 

It  is  ordered  that  it  be  referred  to  the  registrar  to  take  an  account  of 
what  is  due  to  the  plaintiff  for  principal  and  interest  on  the  mortgage 
mentioned  in  the  plaint  (making  allowance  on  one  side  or  the  other  for 
any  rents  or  profits  received  by  the  plaintiff,  and  for  any  sums  of  money 
lawfully  expended  by  the  plaintiff  about  the  mortgaged  premises)  and 
to  tax  the  plaintiff's  costs  of  this  suit,  and  that  the  registrar  do  certify 
to  the  court  on  the  day  of  what  he  shall  find  to  be  due  for 

Srincipal  and  interest  as  aforesaid  and  for  costs  :  And  upon  the  defen- 
ant  paying  into  court  what  shall  be  certified  to  be  due  to  the  plaintiff 
for  principal  and  interest  as  aforesaid,  together  with  the  said  costs, 
withm  six  months  fifter  the  registrar  shiill  have  presented  his  certificate, 
it  is  ordered  that  the  plaintiff  do  reconvey  the  said  mortgaged  premises, 
free  and  clear  fix)m  all  incumbrances  done  by  him,  or  any  claiming  by, 
from  or  under  him,  and  do  deliver  up  to  the  registrar  all  deeds  and 
writings  in  his  custody  or  power  relating  thereto,  and  that  upon  such 
reconveyance  being  made,  and  deeds  and  writings  being  delivered  up, 
the  registrar  shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  in  as 
aforesaid  for  principal,  interest  and  costs;  but  in  default  of  the  defendant 
paying  into  court  such  principal,  interest  and  costs  as  aforesaid  by  the 
time  aforesaid,  then  it  is  ordered,  that  the  defendant  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of, 
in,  and  to  the  said  premises,  and  the  registrar  is  to  settle  the  convey- 
ance if  the  parties  differ  about  the  same  ;  and  it  is  further  ordered,  that 
after  the  expiration  of  the  said  six  months,  the  plaintiff  shall  be  at  liberty 
to  apply  to  the  court  for  a  final  decree  for  the  foreclosure  of  the  said 
mortgage. 

[N.B. —  Where  the  state  of  the  account  is  ascertained  at  the  first  hearing^ 
instead  of  the  order  of  reference  to  the  registrar,  begin — It  is  declared  that 
the  sum  of  £  is  now  due  to  the  plaintiff  for  principal  and  interest 

on  the  mortgage  mentioned  in  the  plaint,  and  it  is  ordered  that  the 
registrar  do  tax  the  plaintiff  *8  costs  of  this  suit,  and  that] 

Decretal  Order  of  Sale  in  a  Suit  by  a  legal  or  equitable  Mortgagee  or 

Person  entitled  to  a  Lien  (a). 

It  is  ordered  that  it  be  referred  to  the  registrar  to  take  an  account  of 
what  is  due  to  the  plaintiff  for  principal  and  interest  on  the  mortgage 
[or  equitable  mortgage  or  lien]  mentioned  in  the  plaint,  and  to  tax  the 
plaintiff's  costs  of  this  suit,  and  that  the  registrar  do  certify  to  the  court 

(2)  County  Court  Forms  in  Equity,  (0")  Id.  No.  24.    See  heading  and 

1868,  No.  23.    See  heading  and  con-      conclosion,  ante,  p.  78. 
elusion,  ante,  p.  78. 
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on  the  day  of  ,  what  he  shall  find  to  be  due  for  principal  and     P^ar  iv. 

interest  as  aforesaid,  and  for  costs  :  And  upon  the  defendant  paying  into  Chaf.  vi. 
court  what  shall  be  certified  to  be  due  to  the  plaintiff  for  pnncipal  and 
interest  as  aforesaid,  together  with  the  said  costs,  within  six  months 
after  the  registrar  shall  have  presented  his  certificate,  it  is  ordered  that 
the  plaintiff  [do  reconvey  the  said  mortgaged  premises  free  and  clear 
from  all  incumbrances  done  by  him,  or  any  claiming  by,  from  or  under 
him,  and]  do  deliver  up  to  the  registrar  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  and  that  upon  such  reconveyance 
being  made,  and  deeds  and  writings  being  delivered  up,  the  registrar 
shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  in  as  aforesaid  for 
principal,  interest  and  costs;  but  in  default  of  the  defendant  paying  into 
court  such  principal,  interest  and  costs  as  aforesaid  by  the  time  afore- 
said, then  it  is  ordered  that  the  said  mortgaged  premises  [or  the  pre- 
mises subject  to  the  said  equitable  mortgagee  or  lien]  be  sold  with  the 
approbation  of  the  registrar;  and  it  is  ordered  that  the  money  to  arise 
by  such  sale  be  paid  into  court,  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff  for  prin- 
cipal, interest  and  costs  as  aforesaid,  and  that  the  balance  (if  any)  shall 
be  paid  to  the  defendant. 

Decretal  Order — Dissolution  of  Partnership  (b). 

It  is  declared  that  the  partnership  in  the  plaint  mentioned  between 
the  plaintiff  and  defendant  ought  to  stand  dissolved  as  from  the 
day  of  ,  and  it  is  ordered  that  the  dissolution  thereof  as  from 

that  day  be  advertised  in  the  London  Gazette,  etc. 

And  it  is  ordered  that  be  the  receiver  of  the  partnership  estate 

and  effects  in  this  suit,  and  do  get  in  all  the  outstanding  book  debts  and 
claims  of  the  partnership. 

And  it  is  ordered  that  the  following  accounts  be  taken : — 

1.  An  account  of  the  credits,  property,  and  effects  now  belonging  to 
the  said  partnership. 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership. 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff 
and  defendant  from  the  foot  of  the  settled  account  exhibited  in  this  suit 
and  marked  (A),  and  not  disturbing  any  subsequent  settled  accounts.  ^ 

And  it  is  ordered  that  the  goodwill  of  the  business  heretofore  carried 
on  by  the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the 
stock-in-trade,  be  sold  on  the  premises,  and  that  the  registrar  may,  on 
the  application  of  any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any 
of  the  lots  at  such  sale,  and  that  either  of  the  parties  are  to  be  at  liberty 
to  bid  at  the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taken,  and  all  the  other 
acts  required  to  be  done  be  completed,  before  the  day  of  , 

and  that  the  registrar  do  certify  the  result  of  the  accounts,  and  that  all 
other  acta  are  completed,  and  have  his  certificate  in  that  behalf  ready 
for  the  inspection  of  the  parties  on  the  day  of 

And  lastly  it  is  orderea  that  this  suit  stand  adjourned  for  making  a 
final  decree  to  the  day  of 

(b)  County  Court  Forms  in  Equity,      elusion,  ante,  p.  78. 
lSf>8,  No.  25.    See  heading  and  con- 
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Order  in  the  Nature  of  an  Injunction  (c). 

The  plaintiff  undertaking  [by  his  counsel  (/r  attorney]  to  abide  by  any 
order  this  court  may  make  as  to  damages,  in  case  this  court  shall  here- 
after be  of  opinion  that  the  defendant  shall  have  sustained  any,  by  reason 
of  this  order,  which  the  plaintiff  ought  to  pay :  Now,  therefore,  C.  D., 
the  defendant  in  this  cause,  his  servants,  agents,  and  workmen  are  hereby 
Btrictly  enjoined  and  restrained  fVom  pulling  down  or  suffering  to  be 
pulled  down  the  house  being  Number  16,  Blank  Street,  Islington,  in  the 
county  of  Middlesex,  and  from  selling  the  materials  whereof  the  said 
house  is  composed  [or  from  entering  into  any  contract  or  contracts,  and 
from  accepting,  drawing,  indorsing,  or  negociating  any  bills  or  bill  of 
exchange,  notes  or  note,  or  written  securities  or  security,  in  the  name  of 
the  partnership  firm  of  ,  and  from  contracting  any  debts  or  debt, 

and  buying  and  selling  any  ^oods,  and  from  making  or  entering  into 
any  verbfil  or  written  promise,  agreement,  or  undertaking,  and  from 
domg  or  causing  to  be  done  any  acts  or  act  in  the  name  or  on  the  credit 
of  the  said  partnership  firm,  or  whereby  the  said  partnership  firm  can 
or  may  in  any  manner  become  or  be  made  liable  to  or  for  the  payment 
of  any  sums  or  sum  of  money,  or  for  the  performance  of  any  contract, 
promise,  or  undertaking  [or^  as  the  case  may  6e],  until  the  day  after  the 
day  upon  which  the  cause  shall  be  heard,  or  until  further  order  [or  until 
the  day  of  ,  upon  which  day  this  court  will  consider 

whether  this  order  shall  be  further  continued]. 

Dated  this  day  of 

J.  S.,  judge. 

If  yon  the  said  C.  D.  [your  servants,  agents,  or  workmen]  act  in  dis- 
obedience to  this  order,  you  the  said  C.  D.  will  be  liable  to  be  committed 
by  this  court,  and  also  be  liable  to  have  your  estate  sequestered. 


§  6. — Final  Decree. 

Order  IX.        "  When  the  court  has  determined  all  the  questions  raised  between  the 
Fii^'deme.    P**^^®®*  *^®  registrar  shall,  as  soon  thereafter  as  conveniently  may  be, 
draw  up  a  final  decree  in  accordance  with  the  judgment  of  the  court,  and 
seal  and  file  the  same"  (d). 

Final  Decree — Partnership  (e). 

It  is  ordered  that  the  fund  now  in  court,  amoontmg  to  the  sum  of 
£  ,  be  applied  as  follows:  — 

1.  In  payment  of  the  debts  due  by  the  partnership  set  forth  in  the 
registrar  s  certificate,  amounting  in  the  whole  to  £ 

2.  In  payment  of  the  costs  of  all  parties  in  this  suit,  amounting 
to  £  [These  costs  must  be  ascertained  before  the  decree  is  drawn 

3.  In  payment  of  the  sum  of  to  the  plaintiff  as  his  share  of 
the  partnership  assets,  and  of  the  sum  of  £  ,  being  the  residue 


(tf )  County  Court  Orders  in  Equity, 
1868,  No.  41.  See  heading  and  con- 
clusion, (inte,  p.  78. 

{^d)     County    Court    Orders    and 


Rules  in  Equity,  1868,  Order  IX. 

{e)  County  Court  Forms  in  Equity, 
1868,  Na  27.  See  heading  and  con- 
clasion,  ante,  p.  78. 
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of  the  said  sum  of  £  now  in  court  to  the  defendant  as  his  share     Part  iv. 

of  the  partnership  assets.  Chap,  vf. 

lOr^  And  that  the  remainder  of  the  said  sum  of  £  be  paid  to 

the  said  plaintiff  [or  defendant]  in  part  payment  of  the  sum  of  £ 
certified  to  be  due  to  him  in  respect  of  the  partnership  accounts. 

And  that  the  defendant  ^or  plaintiff]  do,  on  or  before  the  day 

of  pay  to  the  plaintiff  for  defendant]  the  sum  of  £  ,  being 

the  balance  of  the  said  sum  of  £  due  to  him,  which  will  then 

remain  due.] 

Final  Decree  for  Foreclosure  (/). 

Whereas  it  appears  to  the  court  that  the  defendant  has  not  paid  into 
court  the  sum  which  was  on  the  day  of  last 

certified  by  the  registrar  to  be  due  to  the  plaintiff  for  principal  and  inte- 
rest upon  the  mortgage  in  the  plaint  mentioned,  and  for  costs,  pursuant 
to  the  decretal  order  made  in  this  suit  on  the  day  of 

last,  and  that  the  period  of  six  months  has  elapsed  since  the  said 
day  of 

It  is  ordered  that  the  defendant  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in  and  to  the  said  mort- 
gaged premises. 

Another  Form  of  Final  Decree  for  Foreclosure^  reciting  proceedings  (g). 

Upon  motion  this  day  by  Mr.  ,  solicitor  for  the  plaintiff,  who 

alleged  that  by  the  decretal  order  in  this  suit  dated  the  day  of 

187  ,  it  was  ordered  that  an  account  be  taken  of  what  was 
due  to  the  plaintiff  for  principal  and  interest  on  his  mortgage,  in  the 
plaint  mentioned,  and  for  his  costs,  and  that  the  registrar  do  certify  to 
the  court  on  the  day  of  ,  187     ,  what  he  should  find  to 

be  due  for  principal,  interest  and  costs  as  aforesaid  and  for  costs  not 
being  costs  of  this  suit,  and  upon  the  defendant  paying  into  court  what 
should  be  certified  to  be  due  to  the  plaintiff  for  principal,  interest  and 
costs  as  aforesaid,  and  for  costs  not  being  costs  of  this  suit,  within  six 
months  after  the  registrar  should  have  presented  his  certificate,  it  was 
ordered  that  the  plaintiff  do  re-assign  the  premises  comprised  in  the  said 
mortgage,  in  the  plaint  mentioned,  and  in  default  thereof  that  the  defen- 
dant do  stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  of,  in  and  to  the  said  premises,  and  further,  that  after 
the  expiration  of  the  said  six  months  the  plaintiff  should  be  at  liberty  to 
apply  to  the  court  for  a  final  decree  for  the  foreclosure  of  the  said  mort- 
gage ;  that  in  pursuance  of  the  said  decretal  order  the  registrar  made 
his  certificate  dated  the  day  of  ,  187      ,  and  thereby 

certified  that  there  would  be  due  to  the  plaintiff,  for  principal  and  inte- 
rest on  his  said  mortgage  and  for  his  costs,  on  the  day  of  , 
187  ,  the  sum  of  £  ,  which  the  defendant  was  thereby  appointed 
to  pay  to  the  registrar  of  this  court  on  the  said  day  of  ,  187  , 
at  the  county  court  of  ,  situate  at  in  the  said  county  of 
,  between  the  hours  often  in  the  forenoon  and  four  in  the  afternoon: 
And  no  one  appearing  for  the  defendant ;  and  it  appearing  to  the  court 
that  the  said  sum  hath  not  nor  hath  any  part  thereof  been  paid  into  court 
but  that  the  whole  thereof  still  remains  due  and  owing,  and  that  the  period 

(f^  County  Court  Forms  in  Equity,      elusion,  ante,  p.  78. 
1868,'  No.  26.    See  heading  and  con-  (y)  MS.  Form. 

g2 


84 


THE  HEARING. 


Part  IV. 
Chap.  VI. 


of  six  montlis  has  elapsed  since  the  said  day  of  last, 

and  upon  reading  the  said  decretal  order  and  certificate ;  This  court 
doth  order  that  the  defendant  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in  and  to  the  said  mort- 
gaged premises. 


OrflerXV. 
Bute  1. 
RefacMuIng  to 
be  allowed 
on  special 
irroundB  only. 


§  7. — Rehearing. 

"  No  decree  or  order  once  made  shall  be  reheard  unless  in  any  case 
in  which  the  judge,  on  special  grounds,  shall  tldnk  such  rehearing 
necessary,  and  then  only  on  such  terms  as  the  judge  may  think 
just"  (h). 


§  8. — Registration  of  Decrees. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts 
that— 

Astoregistiy      Sect.  15.  "  Such  of  the  judgments  and  decrees  as  may  be  directed  by 
hiLoS^^    any  rule  or  order  shall  be  registered  with  the  registrar  of  county  court 
judgments  in  London  in  such  manner  as  may  be  therein  directed." 

The  County  Court  Orders  in  Equity  provide  that — 

Op^  xxm.  <t  A  note  of  every  decretal  order  or  final  decree  made  in  any  suit  or  of 

Dea!^  U)*  <^  order  made  on  a  petition  shall  be  transmitted  to  the  registrar  of 

be  registered,  county  court  judgments  in  London,  who  shall  register  the  same  under 

'}'.}?  ^  the  direction  of  the  commissioners  of  her 


Sect, 
the  act. 


majesty's  treasury"  (e). 


(A)     CJounty    Court    Orders    and 
Rules  m  Equity,  1868,  Order  XV. 


(i)  lb.  Order  XXIH.  Rule  24. 
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§  1. — Drawing  up  Decretal  Orders. 

§  2. — Adding  Parties. 

§  3. — Appointment  of  Receiver. 

§  4. — Order  for  Sale  of  Property. 

§  5.— Order  for  Preparation  and  Execution  of  Deeds. 

§  6. — Reference  to  the  Registrar. 

§  7. — ^Application  to  Judge  for  further  Directions. 

§  8. — Advertisements. 

§  9. — Payment  of  Money  into  and  out  of  Court. 

§  10.— Payment  of  Legacy  or  Money  to  which  an  Infant  or 
Person  beyond  Seas  is  entitled. 

§  11. — Powers  and  Duties  of  the  Registrar  in  respect  of 
Funds  in  Court. 

§  12. — Interest  on  Debts  and  Legacies. 

§  13. — Auditing  Registrar's  Accounts. 

§  14. — Proceedings    on    Abatement    of    Suit    by    Death, 
Marriage  or  otherwise. 


§  1.— Drawing  up  Decretal  Orders. 

"  Where  the  court  makes  any  decretal  order  the  registrar  shall,  as  Onier  v. 
soon  thereafter  as  conveniently  may  be,  draw  up,  seal  and  file  such  -.J?"'® '-. 
order    {a).  draw  order. 


(a)  County  Court  Orders  and 
Rules  in  Equity,  1868.  Order  IV. 
Rule  1 .  There  is  a  similar  rule  with 
respect  to  petitions  under  the  Trustee 
Acts  and  applications  for  Injunctions 
(sec  ante,  pp.  49,  61),  viz.: — 

**  Where  the  judge  makes  an  order 
upon  such  petition  or  application, 
the  registrar  shall,  as  soon  thereafter 


as  conveniently  may  be,  draw  up,  seal 
and  file  such  order."  (Order  XI. 
Rule  24.) 

**  All  judicial  or  official  documents 
in  any  suit  or  proceeding,  and  all 
copies  thereof  respectiTcly  issued  by 
the  court,  shall  be  stamped  by  the 
rejnstrar  with  the  seal  of  the  court." 
COrdcr  XXIIL  Rule  2.) 
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Part  IV. 
Chap.  VII. 


§  2.— Adding  Parties. 

The  rules  provide,  as  has  been  ab-eady  seen,  for  adding  parties 
to  the  suit  when  the  judge  considers  it  necessary  {b). 

Notice  of  Decretal  Order  to  Absent  Party  (c). 

Take  notice  that  on  the  day  of  the  decree  of  which  a  copy 

is  hereunto  annexed  was  made  in  this  cause,  and  that  from  the  service 
of  this  notice  you  will  be  bound  by  the  proceedings  in  the  above  cause 
in  the  same  manner  as  if  you  had  been  originally  made  a  party  to  the 
suit,  and  that  you  may  attend  the  proceedings  under  the  said  decretal 
order,  and  that  you  may  apply  to  the  court  to  add  to  the  decretal 
order. 

Dated  this  day  of  187  . 

Registrar. 

To 


Order  V. 
Rule  8. 
BeoelTer. 


Order  XXIL 

Rale  1. 
Receiver  to 
give  eecori^. 

Rale  9. 
Hie  aocoonts 
to  be  Audited 
by  registmr 
•ud  when. 


Role  3. 
To  produce 
voucher  and 
if  required 
verify  on 
oath. 

Rule  4. 
To  produce 
acooant  for 
audit  upon 
noUoe. 


§  3. — Appointment  of  Receiver. 

**  Where  upon  the  hearing  it  appears  to  the  court  expedient  that  a 
receiver  be  appointed,  such  appointment  shall  be  made  by  the  decretal 
order,  whether  the  same  be  asked  as  part  of  the  relief  in  the  plaint  or 
not"  (d). 

The  following  rules  relate  to  the  duties  of  receivers : — 

"  Every  receiver  appointed  by  the  court,  other  than  the  high  bailiff, 
shall  give  such  security  by  bond  to  the  registrar  for  the  faithful  dis- 
charge of  his  duties,  and  the  payment  over  of  money,  as  the  court  shall 
direct"  (e). 

*'  The  receiver  shall  submit  to  the  registrar,  and  the  registrar  shall 
audit,  the  accounts  of  the  receiver,  which  need  not  be  in  any  particular 
form,  as  soon  as  conveniently  may  be  after  the  receipt  or  realization 
of  the  assets,  and  immediately  after  such  audit  shall  pay  over  to  the 
registrar  the  balance  found  thereby  to  be  in  his  hands"  (/). 

**  The  registrar  may  require  any  receiver  to  produce  any  receipt, 
accounts,  and  vouchers  necessary  for  verifying  the  accounts,  and  may 
disallow  any  item  not  proved  to  his  satisfaction,  and  may,  if  he  shall 
think  fit,  require  any  receiver  to  verify  such  accounts  and  vouchers  upon 
oath"  (g). 

"  The  receiver  shall,  at  any  time  before  the  complete  realization  of 
the  assets,  produce  his  accounts  to  be  audited  in  manner  provided  by 
this  order,  upon  receiving  seven  days*  notice  in  writing  from  the  regis- 
trar so  to  do,  and  such  notice  may  be  sent  by  post  or  otherwise  to  the 
address  of  the  receiver"  (h). 


(J)  See  Order  IV.  Rule  1  ante, 
p.  73. 

(o)  County  Court  Forms  in  Equity, 
]  868,  No.  28.  See  heading,  ante,  p. 
62. 

{d)     County    Court    Orders    and 


Rules   in   Equity,    1868,    Order  V. 
Rule  3. 

(e)  Id.  Order  XXII.  Rule  1 . 

(/)  Jd.  Rule  2. 

07)  J^d.  Rule  3. 

(A)  Id.  Rule  4. 
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"  Where  the  duties  of  the  receiver  are  continuous,  no  longer  period     FAmx  iv. 
than  one  year  shall  in  any  case  be  allowed  to  intervene  between  each   chap.  vii. 

audit  (t).  ""Bttie* 

*^  In  no  case  shall  it  be  necessary  for  any  party  to  attend  at  the  audit  Auditonoea 
of  the  receiver's  account ;  but  where  a  party  is  dissatisfied  with  a  re-  y**'* 
ceiver*s  account  he  may  apply  to  the  court  or  registrar  for  a  revision  of      Koi«  «• 
the  registrar's  allowances"  (k).  Sf^SeST* 

"  The  court  may  order  the  receiver  to  pay  over,  at  such  time  or  from  audit, 
time  to  time  as  it  shall  see  fit,  to  the  party  entitled  to  the  beneficial      Bai«  7. 
interest  therein,  or  to  the  guardian  of  any  infant,  any  yearly  or  other  ?2"*|"^ 
accruing  rents  or  interest  instead  of  paying  the  same  mto  court,  and  to^jM^T^* 
to  take  credit  for  such  payments  in  his  accounts  when  audited"  (J),  dinct  to 


Bond  to  he  given  by  a  Receiver  (m). 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  etc.,  and  C.  D.  of. 
etc.,  and  E.  F.  of,  etc.,  are  jointly  and  severally  held  and  firmly  bound 
to  G.  H.,  registrar  of  the  county  court  of  holden  at  ,  in 

£  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  executors, 

administrators  or  assigns.  For  which  payment  to  be  made  we  bind 
ourselves,  and  each  and  every  of  us,  in  tne  whole,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  Beverally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

And  whereas  a  plaint  in  equity  has  been  filed  in  this  court  by  A.  B. 
against  C.  D.  for  tne  purpose  of  [here  insert  object  ofsuili]. 

And  whereas  the  said  A.  B.  has  been  appointed,  by  order  of  the 
above-mentioned  court,  to  receive  the  rents  and  profits  of  the  real  [or 
freehold  or  copyhold  or  leasehold]  estate  [or  estates]  [and  to  get  in  the 
outstanding  personal  estate]  of  C.  D.,  the  testator  in  the  said  plaint 
named. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  A.  B.  do  and  shall  duly  account  for  all  and  every  the  sum  and 
sums  of  money  which  he  shall  so  receive  on  accounts  of  the  rents  and 
profits  of  the  real  estates,  and  in  respect  of  the  personal  estate,  of  the 
said  C.  D.  [or  as  may  be"]  at  such  periods  as  the  said  court  shall  appoint, 
and  do  and  shall  duly  pay  the  balances  which  shall  from  time  to  time  be 
certified  to  be  due  from  him  as  the  said  court  hath  directed  or  shall 
hereafter  direct,  then  this  obligation  shall  be  void  and  of  none  effect, 
otherwise  shall  remain  in  full  force  and  virtue. 

A.  B.    (l.s.) 
CD.    (hA.) 
Signed,  sealed,  and  delivered  by  the  above -bounden 
in  the  presence  of 

Note. — If  deposit  of  money  be  madsy  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bimd^  and  will  not  require  a  stamp. 

(i)    Conntv    Court    Orders    and  (l)  Id.  Rule  7. 

Rules  in  Equity,  1868,  Order  XXII.,  (m)  County  Court  Forms  in  Equity, 

Rale  5.  1808,  No.  83. 

(A)  Id,  Rale  6. 
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PROCEEDINGS  IN  CABKYING  OUT  DECRETAL  ORDERS. 


Part  IV. 
Chaf.  VII. 

Order  V. 

Kule  4. 
Sale  of  real 
property. 


Bales. 
Saleof  per- 
■onal  pro- 
perty. 

Order  XXI. 

Bale  I. 
As  to  sale  of 
personal 
I«operty. 


§  4. — Order  for  Sale  of  Property. 

"Where  real  property  is  ordered  to  be  sold,  the  decretal  order  shall 
direct  who  shall  have  the  conduct  of  the  sale,  and  by  whom  the  condi- 
tions and  contracts  of  sale,  and  the  abstract  of  title,  shall  be  preparc<I. 
And  where  any  conditions  or  contracts  are  ordered  to  be  settleci  by  a 
conveyancing  counsel,  it  shall  name  the  counsel  to  whom  they  are  to  be 
submitted"  (n). 

"Where  a  decretal  order  directs  any  personal  property  to  be  sold,  the 
same  shall  be  sold  under  the  superintendence  of  the  high  bailiff,  by  public 
auction,  unless  the  court  shall  otherwise  order"  (o). 

"  Where  any  personal  property  is  directed  to  be  sold  by  auction,  the 
high  bailiff  shall  superintend  the  sale ;  and  where  the  property  is  to  be 
sold  by  private  contract,  he  shall  carry  out  the  directions  of  the  court  in 
respect  of  such  sale  "  (p). 


Order  V. 
Bale  S. 
Preparation 
of  a  deed. 

Order  VL 
Bale  1. 
Deed  how 
•etUed. 


§  5. — Order  for  Preparation  and  Execution  op  Deeds. 

"Where  a  decretal  order  directs  any  deed  to  be  prepared  and  executed, 
it  shall  state  by  what  party  the  said  deed  shall  be  prepared,  and  to  whom 
it  shall  be  submitted  for  approval"  (q). 

"Where  a  deed  is  ordered  to  be  prepared,  and  the  parties  cannot  agree 
upon  the  form  thereof,  the  judge  may,  upon  the  application  of  either 
party,  settle  the  same  himself,  or  name  a  conveyancing  counsel  by  whom 
the  same  shall  be  settled,  subject  to  the  final  approval  of  the  judge"  (r). 


Order  VTI. 
Bale  1. 
Inquliyas  to 
parties. 


Bales. 
Notice  to 
parties. 


Bale  8. 
Application 
toraiyor 
add  to  de- 
cretal order. 


§  6. — Reference  to  the  Registrar. 

Absent  Parties.'] — 

"  Where  any  matter  is  referred  to  the  registrar  by  a  decretal  order,  he 
shall,  as  soon  as  conveniently  may  be,  ascertain  if  there  are  any  parties 
who,  if  the  decretal  order  had  been  made  in  a  suit  pending  in  the  Court 
of  Chancery,  ought,  under  the  42nd  section  of  the  15  &  16  Vict.  c.  86, 
to  be  served  with  a  notice  under  Rule  8  of  such  section"  (s). 

Where  it  shall  be  necessary  to  serve  any  parties  with  the  notice  men- 
tioned in  the  foregoing  rule,  the  same  shall  be  prepared  by  the  registrar, 
and  issued  by  him  to  the  bailiff,  who  shall  serve  the  same,  and  upon  such 
notice  the  party  served  therewith  may  attend  the  proceedings  under  the 
decretal  order  (f). 

Any  party  who  shall  be  served  with  a  notice  under  the  last  foregoing 
rule,  may  apply  to  the  court  at  the  next  sitting,  or  by  leave  of  the  judge 
at  any  subsequent  sitting,  to  vary  or  add  to  the  decretal  order  (u). 

The  42nd  section  of  the  15  &  16  Vict.  e.  86,  amending  the  prac- 
tice and  course  of  proceeding  in  the  High  Court  of  Chancery, 


(n)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  V. 
Rule  4. 

(o)  Id.  Rule  5. 

(jf)  Id.  Order  XXL  Rule  1. 


(q)  Id.  Order  V.  Rule  2. 
(r)  Id.  Order  VI.  Rule  1. 
(«)  Id.  Order  Vn.  Rule  I. 
(t)  Id.  Rule  2. 
(tt)  Id.  Rule  3. 


BEFERENCE  TO  THE  REGISTRAB.  89 

enacts  that  it  shall  not  be  competent  to  anj  defendant  to  take  any    Past  iv. 

objection  for  want  of  parties  in  anj  case  to  which  the  rules  therein ^^ '- 

after  set  forth  extend.  The  rules  apply  to  administration  suits  by 
any  residuary  legatee  and  devisees  and  heirs  or  next  of  kin,  or  any 
legatee  interested  in  a  legacy  charged  on  real  estate,  and  to  suits 
by  any  one  of  seyeral  cestui  que  trusts  under  any  deed  or  instru- 
ment for  the  execution  of  its  trusts,  and  suits  for  the  protection  of 
property  pending  litigation,  and  in  all  cases  in  the  nature  of  waste; 
and  Rule  8  of  the  section  then  provides  that ''  in  all  the  above  cases 
the  persons  who,  according  to  the  present  practice  of  the  court, 
would  be  necessary  parties  to  the  suit  shall  be  served  with  notice 
of  the  decree ;  and  after  such  notice  they  shall  be  bound  by  the 
proceedings  in  the  same  manner  as  if  they  had  been  originally 
made  parties  to  the  suit,  and  they  may,  by  an  order  of  course,  have 
liberty  to  attend  the  proceedings  under  the  decree ;  and  any  party 
80  served  may,  within  such  time  as  shall  in  that  behalf  be  pre- 
scribed by  the  general  order  of  the  lord  chancellor,  apply  to  the 
court  to  add  to  the  decree." 

Reference  to  the  Registrar  to   take  Accounts  or  to  make 
Inquiries,"] — 

.    "  Where  any  decretal  order  directs  any  accounts  or  inquiries  to  be     Order  v. 
taken  or  made,  or  any  acts  to  be  done,  by  the  registrar,  high  bailiff,  re-  jj^^'„ 
ceiver,  or  parties,  it  shall  name  a  day  within  which  all  such  acts  shall  ixMxairiM. 
be  done,  and  accounts  and  inquiries  completed,  and  shall  also  name  a 
day,  not  less  than  fourteen  days  after  that  day,  on  which  the  registrar 
shall  certify  the  result  of  the  accounts  and  inquiries,  and  what  has  been 
done  under  such  decretal  order,  and  on  which  the  cause  will  be  further 
heard,  and  if  practicable,  a  final  decree  made"  (x). 

"Where  a  decretal  order  directs  that  any  account  be  taken  or  inquiry     Order  yl 
made,  such  account  shall  be  taken  and  inquiry  made  by  the  registrar,  ^  JJJ®  *• 
and  he  shall  for  that  purpose  have  all  the  powers  and  discharge  all  the  aocoanSf  ftc.^ 
duties  of  a  chief  clerk  of  the  master  of  the  rolls  or  a  vice-chancellor  in  JjJS'  JjL 
the  Court  of  Chancery ;  and  all  parties  prosecuting  any  accounts  or  in-  j^  ^  is  victj 
quiries  shall  have  the  same  power  of  summoning  witnesses,  including  e.  so,  m.  so, 
as  witnesses  any  parties  in  the  cause,  and  of  examining  them  on  such  '^* 
accounts  or  inqmries,  and  of  compelling  the  production  of  documents, 
as  the V had  on  the  original  hearing;  and  all  rules  as  to  the  summoning, 
Bwearmg,  and  examining  of  witnesses,  and  the  production  of  documents 
at  the  hearing,  shall  be  applicable  (as  far  as  may  be)  to  such  summoning, 
swearing,  examining,  and  production  on  taking  any  such  accounts,  or 
prosecuting  any  such  inquiries"  (y). 

"  Where  a  decretal  order  directs  accounts  to  be  taken,  any  books  of      Bale  s. 
account  in  which  the  accounts  required  to  be  taken,  or  any  of  uiem,  have  '"  ^*"*  "^ 
been  kept,  shall,  unless  the  judge  shall  otherwise  direct,  be  tiJcen  as  ^nt^bo^s 
prima  facie  evidence  of  the  truth  of  the  matters  therein  contained,  with  Jo  be  prtniA 

(a;)     County    Court    Orders    and  referred  to  in  the  margin  of  the  note. 

Bales  in    Equity,    1868,  Order   V.  direct  the  mode  of  condocting  the 

Rnle  6.  oral  examination  of  witnesses  in  the 

(y)  Id.  Order  VI.  Rule  2.     Sects.  High  Court  of  Chancery. 
30  &  31  of  the  15  &  16  Vict  c.  86, 
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Part  IV. 
Chap.  Vlf. 

d«noe  of  the 
mattcra 
therein  oon- 
talued. 

Rule  18. 
Allowanoee. 

Order  XX. 
Rule  5. 
Refflttrarto 
appoint  time 
and  place  for 
inquiries  and 
taking  ac- 
counts. 

Rule  6. 
Hearing  bfr. 
fore  r^istzar. 

Rule  7. 
Further  time 
for  oertifl" 
cate. 


liberty  to  the  parties  interested  to  take  such  objections  thereto  as  they 
may  be  advised"  («). 

"In  taking  any  account  directed  by  any  decretal  order,  all  just  allow- 
ances shall  De  made  without  any  (directions  for  that  purpose  in  such 
order"  (a). 

"Where  the  registrar  is  required  by  any  decretal  order  to  make  in- 

auiries  or  to  take  accounts,  he  shall  appoint  some  day,  being  not  less 
lan  twenty-one  days  from  the  date  of  such  order,  to  sit  in  his  office  or 
at  the  court  to  hear  and  determine  all  matters  relating  to  such  inquiry 
and  accounts,  and  he  shall  forthwith  prepare  and  insert  advertisements 
in  conformity  with  such  order,  stating  tne  time,  place,  and  purpose  of 
such  sitting,  and  shall  insert  the  same  fourteen  days  previous  to  such 
sitting"  (6). 

"  Upon  the  day  so  appointed,  the  registrar  shall  sit  at  the  time  and 
place  appointed,  and  shall  hear  all  parties  interested,  their  counsel  or 
attorney  s  "  (c). 

"  Where  a  registrar  is  not  prepared  to  certify  to  the  court  on  the  day 
mentioned  in  the  order,  he  shall  apply  to  the  judge  for  an  extension  of 
time,  and  state  the  reason  for  making  the  application,  and  he  shall  give 
notice,  by  post  or  otherwise,  to  the  parties  of  the  enlargement  of  the 
time  and  of  the  day  on  which  he  is  to  certify"  (d). 


Order  VI. 
Rule  4. 
Advertise- 
ment for  cre- 
dlUHB,  etc 


Rules. 
Creditors 
need  not  at- 
tend with- 
out notice. 

Rules. 
Securities, 
deeds,  and 
documents, 
to  be  pro- 
duced to 
registrar. 

Rule  7. 
Pedigree  or 
proof  to  be 
produced  to 
registrar. 


Proof  of  Claims.^ — 

"  Eveiy  advertisement  for  creditors  or  other  persons  having  any  claim 
upon  or  interest  in  the  distribution  of  any  assets  to  be  administered  by 
the  court,  which  shall  be  issued  pursuant  to  any  decretal  order,  shall 
direct  every  such  creditor  or  other  person,  by  a  time,  to  be  thereby 
limited,  to  send  to  the  registrar  his  name  and  address,  and  the  full  par- 
ticulars of  his  claim  or  interest,  and  a  statement  of  his  account,  and  the 
nature  of  the  security  (if  any)  held  by  him,  and  at  the  time  of  directing 
such  advertisement  a  time  shall  be  fixed  for  adjudicating  on  the 
claims  "  («). 

"  No  such  creditor  or  other  person  need  make  any  affidavit,  or  attend 
in  support  of  his  claim,  unless  he  is  served  with  a  notice  requiring  him 
to  do  so,  as  hereinafter  provided  "  (/). 

"  Every  creditor  shall  produce  or  transmit  to  the  registrar  any  security 
held  by  nim,  at  such  time  as  shall  be  specified  in  the  advertisement  for 
that  purpose,  being  the  time  appointed  for  adjudicating  on  the  claims ; 
and  every  creditor  shall,  if  required,  by  notice  in  writing  to  be  given  by 
the  registrar,  produce  or  transmit  to  the  registrar  all  other  deeds  and 
documents  necessary  to  substantiate  his  claim  before  the  registrar  at 
his  office  at  such  time  as  shall  be  specified  in  such  notice"  (g). 

"  Every  person  claiming  as  heir-at-law,  devisee,  next  of  kin,  or  legatee, 
shall,  if  required,  by  notice  in  writing  to  be  given  by  the  registrar,  pro- 
duce or  transmit  to  the  registrar  any  pedigree  or  proof  mentioned  in 
such  notice  within  such  time  as  shall  be  therein  specified"  (A). 


(2)  County  Court  Orders  and 
Kales  in  Equity,  1868,  Order  YL 
Rule  3. 

(a)  Id,  Rule  13. 

{ d)  Id.  Order  XX.  Rule  6. 

io)  Id,  Rule  6. 


id)  Id.  Rule  7. 

ie)  Id.  Order  VI.  Rule  4. 

(/)  Id.  Rule  6. 

(g)  Id.  Rule  6. 

(A)  Id.  Rule  7. 
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"  In  case  any  creditor  or  other  person  shall  neglect  or  refuse  to  comply     Pa»t  l  v. 
with  the  two  last  preceding  rules,  he  shall  not  be  allowed  any  costs  of  ^'^^-  ^'^* 
proving  his  claim  unless  the  registrar  shall  otherwise  direct"  (t).  Bale  & 

"At  the  time  appointed  for  adjudication  upon  the  debts  or  claims,  the  Costi  when 
registrar  shall  take  the  evidence  of  the  executor,  administrator,  or  other  "*  ■"owed, 
accounting  party  upon  such  debts  or  claims,  and  may  thereupon,  in  his  p„2"Jj  *' 
discretion,  allow  any  of  such  debts  or  claims  without  farther  proof,  and  debts  or 
may  direct  such  investigation  of  all  or  any  of  the  debts  or  claims  not  ci*in»». 
allowed,  and  require  such  further  particulars,  information,  or  evidence 
relating  thereto  as  he  may  think  fit,  and  may,  if  he  so  think  fit,  require 
any  creditor  or  other  person  to  attend  and  prove  his  claim,  or  any  part 
thereof;  and  the  adjudication  on  such  claims  as  are  not  then  allowed 
shall  be  adjourned  to  a  time  to  be  then  fixed  "(A;). 

"Notice  of  allowance  shall  be  given  by  the  registrar  to  every  creditor  Rale  10. 
or  other  person  whose  claim,  or  any  part  thereof  has  been  allowed,  and  ^JJwJ^ 
notice  shall  also  be  given  by  him  to  every  such  creditor  or  other  person 
as  he  shall  think  fit,  to  attend  and  prove  his  claim  or  such  part  thereof 
as  is  not  allowed,  by  a  time  to  be  named  in  such  notice,  not  being  less 
than  seven  days  after  such  notice,  and  to  attend  at  a  time  to  be  therein 
named,  being  the  time  to  which  the  adjudication  thereon  shall  have 
been  adjourned ;  and  in  case  any  such  creditor  or  other  person  shall  not 
comply  with  such  notice,  his  claim,  or  such  part  thereof  as  aforesaid, 
shall  be  disallowed"  (/). 

"Any  such  creditor  or  other  person  who  has  not  before  sent  in  the      Role  11. 
particulars  of  his  claim  pursuant  to  the  advertisement,  may  do  so  two  SjJjJ^i^Se. 
days  previous  to  any  day  to  which  the  adjudication  is  adjourned^'  (m). 

"  If  any  claim  be  sent  in  after  the  time  fixed  by  the  advertisement      Rale  is. 
(except  as  before  provided  in  case  of  an  adjournment)  the  registrar  may,  PJ^""  *** 
upon  special  application,  entertain  the  same,  upon  such  terms  and  cona- 
tions as  to  costs  and  otherwise  as  he  thinks  fit"(n). 

Notice  to  Creditor  to  Prove  his  Claim  (0). 

You  are  hereby  required  to  prove  the  claim  sent  in  by  you  against 
the  estate  of  A.  B.,  deceased,  by  filing  such  affidavit  as  you  may  be  ad- 
vised in  support  thereof,  and  by  giving  notice  thereof  to  me,  on  or  before 
the  day  of  next,  and  by  attending  at  my  office  on  the 

day  of  187    ,  at  o'clock  in  the  noon,  being  the  time 

appointed  for  adjudicating  on  the  claim. 

Dated  this  day  of  187    . 

Registrar. 

To 

Notice  to  Creditor  of  Allowance  of  Claim  (p). 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.,  deceased,  has 
been  allowed  at  the  sum  of         ,  with  interest  thereon  at  per  cent 

per  annum,  from  the  day  of  187    ,  and  for  costs. 

llfpart  only  allowed,  add,  If  you  claim  to  have  a  larger  sum  allowed, 
you  are  hereby  required  to  prove  such  further  claim,  by  filing  such  affi- 

(i)     County    Court    Orders    and  («)  Id.  Rule  12. 

Rules  in  Equity,   1868,  Order  VI.  (0)  County  Court  Forms  in  Equity, 

Rule  8.  1868,  No.  29.    See  form  of  heading, 

( k)  Id.  Rule  9.  ante,  p.  52. 

(/)  Id.  Rule  10.  (p)  Id.  No.  30. 

im)  Id.  Rule  11. 
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Pa»t  IV. 
CiiAP.  vir. 


OfderVin. 

Snlel. 
BcKistru's 
oertiflcata. 

Rule  2. 
Ileglfltimr's 
certiflkttta  to 
liainofBce. 


Kales. 
Vftriation  of 
reglstTBr'a 
oertlflcftte. 


Rale  4. 
CoDflrmatfoa 
of  oertiflcAte. 


davit  as  you  may  be  advised  in  support  tliereof,  and  by  giving  notice 

day  of  next,  and  by  attending 

187    ,  at  o'clock  in  the 


thereof  to  me  on  or  before  the 


at  my  office  on  the 
noon. 
Dated  this  day  of 


day  of 


187 


Registrar. 


Registrar's  Certificate,'] — 

"  Where  a  registrar  has  been  ordered  to  certify  to  the  court  upon  any 
matter,  he  shall  present  to  the  court  a  certiiicate  in  writing  signed  by 
him''  (q). 

*'  The  registrar  shall  prepare  his  certificate  seven  da^s  before  the  day 
appointed  for  presenting  the  same,  and  shall  give  notice  by  post  to  all 
parties  to  the  suit  that  the  same  lies  in  his  office  for  the  inspection  of 
any  parties  interested  therein  or  affected  thereby ;  and  he  shall  deliver 
a  copy  thereof  to  any  person  requiring  the  same,  upon  payment  of  the 
costs  of  such  copy"  (r^. 

"  Where  any  party  interested  in,  or  affected  by,  the  registrar's  certi- 
ficate desires  to  have  the  same  varied,  he  shall  apply  by  himself,  his 
counsel  or  attorney,  at  the  court  on  the  day  appointed  for  presenting  the 
same,  and  the  judge  shall  thereupon  hear  and  determine  such  application, 
and  shall  confirm  or  vary  the  certificate,  and  make  such  fui-ther  order 
thereupon  as  he  may  think  fit"  (»). 

"  If  no  application  shall  be  made  to  vary  the  certificate,  it  shall  be 
taken  as  confirmed,  unless  the  judge  shall  oUierwise  order"  (<). 

Form  of  Registrar's  Certificate  (u). 

In  obedience  to  the  decretal  order  of  this  court  made  in  the  above 
suit,  I  hereby  certify  that  the  result  of  the  accounts  and  inquiries  [or  of 
the  sale  and  apportionment]  which  have  been  taken  and  made  in  pur- 
suance of  the  made  in  this  dated  the  day  of  187  , 
is  as  follows. 

The  plaintiffs  and  defendants  have  attended  by  themselves  or  by  their 
respective  attorneys. 

Notice  of  Decretal  Order, 

Notice  of  the  said  decretal  order  of  the  day  of  187  ,  has 

been  served  upon 

The  persons  so  served  include  all  the  now  living,  and  the  per- 

sonal representatives  of  such  of  them  as  are  dead,  except  such  as  are 
parties  to  this  suit,  and  except  hereinafter  named 

Service  of  notice  of  the  said  decretal  order  upon  the  said  was 

dispensed  with. 

Personal  Estate  Account 

The  defendant  the  executor  [or  administrator]  of  the 

testator  [or  intestate]  named  in  the  said  have  received  personal 

estate  to  the  amount  of  £  ,  and  they  have  paid  or  are  entitled  to 

be  fdlowed  on  account  thereof  sums  to  the  amount  of  £  ,  leaving 

a  balance  due  from  [or  to]  them  of  £  on  that  account. 


(q)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  VIII. 
Rule  1. 

(r)  Id.  Rnlc  2. 

(«)  Id.  Rule  3. 


(f )  Id.  Rule  4. 

(tt)  County  Court  Forms  in  Equity, 
1868,  No.  31.  See  form  of  heading, 
ante,  p.  52. 
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References  to  Account,  Pa»t  iv. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the    Chaf.  yit. 
account  marked  A.,  verified  by  the  affidavit  of  the  said  defendant 
filed  the  day  of  and  the  account  marked  B.,  verified  by  the 

affidavit  of  hied  the  day  of  and  which  accounts  are  to 

be  filed  with  this  certificate. 

Variations  from  Accounts, 

Except  that  in  addition  to  the  sums  appearing  in  such  account  to  have 
been  received,  the  said  defendant  [or  plaintiff  ]  is  \or  are]  charged  with 
the  following  sums ;  (that  is  to  say^  £  ,  and  except  that  of  the 

items  of  disbursement  in  the  said  account,  I  have  disallowed  those 
numbered  ,  and  I  have  deducted  from  the  item  numbered 

the  sum  of  £  ,  and  from  the  item  numbered  the  sum  of 

£  ,  and  in  addition  to  the  disbursements  appearing  in  such 

account  the  said  defendant    ha    paid  and  been  allowed  the  sum  of 

Special  Allowances  in  Accounts, 

The  payments  allowed  to  the  said  defendant  \or  plaintiff]  in  the  said 
account  include  the  sum  of  £  paid  into  court  to  the  credit  of  this 

cause,  on  the  day  of  187  . 

Reference  to  Transcript  of  Account, 

The  before-mentioned  account  marked  A.  has  been  altered,  and  the 
account  marked  A.  B.,  and  which  is  also  to  be  filed  with  the  certificate, 
is  a  transcript  of  the  said  account  marked  A.  as  altered  and  passed. 

No  Personal  Estate  received. 

The  defendant  the  executor  [or  administrator]  of  the  testator 

[or  intestate]  named  in  the  said  have  not,  nor  hath  any  or  either 

of  them,  or  any  person  or  persons  by  their  or  any  or  either  of  their  order, 
or  for  their  or  any  or  either  of  their  use,  received  any  part  of  the  per- 
sonal estate  of  the  said  testator  [or  intestate]. 

Fvnerai  Expenses, 

The  funeral  expenses  of  the  testator  [or  intestate],  amounting  to  the 
sum  of  £  have  been  paid  and  are  allowed  the  defendant  [or  plain- 

tiff]^ the  executor  [or  administrator]  of  the  said  testator  \or  intes- 

tate] in  the  said  account  of  personal  estate  hereinafter  mentioned]. 

DehU. 

The  debts  of  the  testator  [or  intestate,  including  the  plaintiff*s] 
which  have  been  allowed  are  set  forth  in  the  schedule  hereto,  and 

with  the  interest  thereon  and  costs  mentioned  in  the  said  schedule  are 
due  to  the  plaintiff  and  the  other  persons  named  therein,  and  amount 
altogether  to  .    No  other  person  has  been  allowed,  or  come  in 

and  proved,  any  debt  against  the  estate  of  the  said  testator  [or  intestate], 
and  the  time  fixed  by  advertisement  for  that  purpose  has  expired. 

Such  of  the  said  debts  as  are  specialty  are  set  forth  in  the  first  part  of 
the  said  schedule,  and  amount  to  ;  such  as  are  simple 

contract  are  set  forth  in  the  second  part  of  the  said  schedule,  and 

amount  to  £ 

Interest  on  Debts, 

The  interest  on  such  debts  is  computed  down  to  the  date  of  this 
certificate,  and  after  the  rate  of  £4  per  centum  per  annum,  from  the 
day  of  187  ,  the  date  of  the  said  decretal  order,  unless  otherwise 

specified  in  the  said  schedule. 
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P^Miy.     Legacies  cmd  Annuities, 

'^^'  The  legacies  given  by  the  testator,  other  than  annuities,  are  set  forth 

in  the  first  part  of  the  schedule  hereto,  and  with  the  interest  therein 
mentioned,  remain  due  to  the  persons  therein  named,  and  amount  alto- 
gether to  £ 

The  annuities  given  by  the  testator,  with  the  arrears  due  thereon,  are 
set  forth  in  the  second  part  of  the  said  schedule.    Such  arrears 

amount  to  £ 

Interest  on  Legacies, 

The  interest  on  such  legacies  is  computed  down  to  the  date  of  this 
certificate,  and  after  the  rate  of  £4  per  centum  per  annum,  from  the 
day  of  187  ,  the  end  of  one  year  afler  the  testator's  death, 

unless  otherwise  specified  in  the  said  schedule. 

The  arrears  of  Uie  annuities  are  computed  to  the  date  of  this  certifi- 
cate, and  firom  the  testator*s  death,  unless  otherwise  specified  in  the  said 
schedule. 

Outstanding  Estate, 

The  personal  estate  of  the  said  testator  [or  intestate!  [not  specifically 
bequeathed]  outstanding  or  undisposed  of  consists  of  the  particulars  set 
forth  in  the  schedule  hereto. 

Beat  Estate. 

The  real  estate  which  the  said  testator  [or  intestate]  was  seised  of  or 
entitled  to  consist  of  the  particulars  set  forth  in  the  schedule 

hereto. 

Incumbrances  on  Real  Estate, 

The  incumbrances  affecting  the  said  testator^s  [or  intestate's]  real  estate 
are  specified  in  the  schedule  hereto. 

Rents  and  Profits  Account, 

The  defendants  [or  plaintiff    ]  the  trustee    named  in  the  said 

decretal  order  have  received  rents  and  profits  of  the  testator's  real 
estate  to  the  amount  of  £  and  they  have  paid  or  are  entitled 

to  be  allowed  on  account  thereof  sums  to  the  amount  of  £  ,  leaving 

a  balance  due  from  [or  to]  them  of  £  on  that  account. 

No  Rents  and  Profits  received. 

The  defendants  [or  plaintiff    *]  the  trustees  named  in  the  said 

decretal  order  have  not,  nor  hath  any  or  either  of  them  or  any  person  or 
persons  by  their  or  any  or  either  of'^  their  order,  or  for  their  or  any  or 
either  of  their  use,  received  any  sum  or  sums  of  money  on  account  of 
the  rents  and  profits  of  the  testator's  [or  intestate's]  real  estate. 

Next  of  Kin. 

The  next  of  kin,  according  to  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  of  the  intestate  named  in  the  said 

living  at  die  time  of  his  death  were  of  whom  the  said  have 

since  died. 

The  legal  personal  representative    of  the  said 

The  legal  personal  representative    of  the  said 

The  legal  personal  representative    of  the  said 
Dated  this  day  of 

Registrar. 
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Notice  that  Registrar's  Certificate  may  he  inspected  (x).  «^*"  Vi\ 

Take  notice  that  the  certificate  of  the  result  of  the  inquiries  made  and  • 

accounts  taken  by  me  under  the  decretal  order  of  this  court  made  on  the 
day  of  in  this  cause  lies  in  my  office  and  can  be  inspected 

by  you  up  to  and  inclusive  of  the  day  of  [here  insert  the  day 

before  the  cause  is  to  be  further  heard]. 

Registrar. 
To 

Registrar's  Certificate  of  Amount  of  Principal  and  Interest  due  on  Mort- 
gage in  Suit  for  Foreclosure  (y). 

In  obedience  to  the  decretal  order  of  this  court  made  in  the  above 
suit  I  hereby  certify  that  the  result  of  the  accounts  and  inquiries  which 
have  been  taken  and  made  in  pursuance  of  the  decretal  order  made  in 
this  suit,  dated  the  day  of  ,  187     ,  is  as  follows : — 

1.  The  plaintiff  and  defendant  have  respectively  attended  in  person. 

2.  There  is  due  to  the  plaintiff  the  sum  of  £  for  principal,  and 
the  sum  of  £  for  interest,  calculated  to  the  date  of  this  certifi- 
cate on  his  mortgage  security  in  the  plaint  mentioned,  making  together 
the  sum  of  £ 

3.  There  is  also  due  to  the  plaintiff  for  costs,  charges  and  expenses 
properly  incurred  by  him  in  respect  of  his  mortgage  security,  not  being 
costs  of  this  suit,  the  sum  of  £  ,  and  the  said  several  sums  of 
£  and  £  being  added  to  the  sum  of  £  the 
amount  of  the  plaintiff's  taxed  costs  of  this  suit,  they  amount  together  to 
the  sum  of  £ 

4.  The  evidence  produced  hereon  was  the  affidavit  of  the  plaintiff  filed 
the  day  of  ,  187  ,  and  the  exhibits  A  therein  referred 
to. 

5.  There  will  be  due  to  the  plaintiff  on  the  day  of 

next,  being  six  months  after  the  date   of  this  certificate  the    sum 
of  £  for  further  interest  at  the  rate  of  £  per  cent  per 

annum  on  the  said  principal  sum  of  £  ,  they  amount  together 

to  the  sum  of  £ 

6.  The  said  day  of  next,  between  the  hours  of  ten  in 
the  forenoon  and  four  in  the  afternoon  at  the  county  court  of 

,  situate  at  in  the  said  county  of  ,  are  named 

as  the  time  and  place  at  which  the  defendant  T.  M.  is  to  pay  the  said 
Mim  of  £  to  the  registrar  of  this  court    Dated  this  day 

of  ,187    . 

Registrar. 


§  7. — Application  to  Judge  foe  fubthee  Dieections. 

"  Where  the  registrar,  high  bailiff,  receiver,  or  any  party  has  by  any  oider  vi. 
decretal  order  been  directed  to  do  any  act  for  doing  which  it  may  be  ^Sft}'*' 
found  necessary  to  have  further  directions  or  an  order  of  the  court,  the  to^ge  for 
registrar  shall  apply  to  the  judge  for  such  direction  or  order,  and  upon  further  di- 
such  application  the  judge  may  give  such  direction  or  make  such  order 


rectlons. 
mere  motu. 


(sc)  County  Court  Forms  in  Equity,  (y)  MS.  Form.    See  form  of  head- 

1 868,  No.  32.  See  heading  ante,  p.  52.      ing,  ante,  p.  52. 
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P^»*  IX;    *8  ^e  may  think  fit,  or  may  appoint  a  time  to  hear  all  parties  upon  the 

Chap.  VIL     ^_._i: x:^-.  ^.»  ,^^a^   u..  ^i.^ :_* 3  ?/•  ai  _  •     i      *^ »     ^^        \ 


application  so  made  by  the  registrar;  and  if  the  judge  shall  make  such 
appointment  for  hearing,  the  same  shall  operate  as  a  stay  of  proceedings 
in  the  suit  until  the  day  so  appointed,  if  he  shall  so  direct"  (z). 

Form  of  Order  under  Order  VI,  Eule  14,  or  under  Order  XIL  (a). 

It  appearing  to  me  that  it  will  be  for  the  benefit  of  the  estate  that  the 
remaining  outstanding  debts  be  sold,  I  do  order  that  the  debts  now  due 
to  the  estate  of  E.  F.,  the  testator  [or  intestate]  in  the  plaint  in  this  suit 
mentioned,  be  sold  as  soon  as  conveniently  may  be  by  [the  re- 

ceiver] by  private  contract  [or  public  auction]  for  the  highest  price  that 
can  be  obtained  for  the  same. 

Dated  this  day  of 

J.  S.,  judge. 

Form  of  Order  under  Order  VI.  Eule  14,  or  under  Order  XII.  (b). 

It  appearing  to  me  that  it  is  necessary  for  carrying  out  the  objects  of 
this  suit  that  the  real  estate  [or  part  of  the  real  estate]  of  the  deceased 
be  sold,  I  do  order  that  all  that  freehold  [copyhold  or  leasehold]  messu- 
age or  tenement,  etc.  [setting  out  parcels,  as  in  last  conveyance]  being  the 
real  [or  part  of  the  real]  estate  of  E.  F.,  late  of  in  the  county  of 

deceased,  the  testator  [or  intestate  in  the  plaint  in  the  suit 
mentioned],  be  offered  for  sale  by  public  auction  at  the  Hotel 

at  by  Mr.  auctioneer,  and  be  then  and  there  sold  [pro- 

vided the  sum  bid  for  the  same  be  not  less  than  £  ar]  to  the 

highest  bidder  without  reserve. 

Dated  this  day  of 

J.  S.,  judge. 


Order  XXin. 

Rulelfi. 
Jadge  to 
order  In  what 
newppapen 
adverttie- 
ments  to  be 
inserted  and 
coeu  thereof 
to  be  prepuid. 

Rule  16. 
Adrertiae- 
ments  in 
London 
Oaiette* 


§  8. — Advertisements. 

"  The  judge  shall  order  in  what  newspaper  any  advertisements  which 
may  from  time  to  time  be  ordered  in  any  suit  or  proceeding  shall  be  in- 
serted ;  and  when  there  is  no  fund  in  court,  the  expense  of  such  adver- 
tisement shall  be  paid  to  the  registrar  by  the  party  requiring  the  same 
before  they  are  inserted"  (c). 

**  All  advertisements  to  be  inserted  in  the  London  ^  Gazette'  shall  be 
transmitted  to  the  registrar  of  county  court  judgments  in  London,  who 
shall  cause  them  to  be  classified  and  inserted  in  lists  under  the  direction 
of  the  commissioners  of  her  majesty's  treasury"  (d). 


§  9. — ^Payment  op  Money  into  and  out  of  Court. 

Ortier  XVII.  "  Where  a  party  is  directed  to  pay  money  into  court,  he  shall  attend 
p^  Bole  a.  gj^^  puj  ^[iQ  game  into  the  office  of  the  registrar,  and  obtain  a  receipt  for 
^men   n  1  ^^^^  amount ;  and  the  registrar  shall,  unless  otherwise  ordered  by  the 


(z)  County  Court  Orders  and 
Roles,  1868,  Order  VL  Rule  14. 

(fl)  County  Court  Forms  in  Equity, 
1868,  No.  21.  See  Order  XII. 
ante,  pp.  66,  67.  See  form  of  head- 
ing, ante,  p.  52. 


(h)  lb.  No.  22.  See  Order  XIL, 
ante,  pp.  66,  67. 

(tf)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XXIII. 
Rule  15. 

id)  Id.  Rule  16. 
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judge,  pay  the  same  into  a  post-office  savings  bank,  in  accordance  with     Paw  iv. 
the  provisions  of  section  26  of  30  &  31  Vict  c.  142"  («).  Chap,  vii. 

The  section  referred  to  (30  &  31  Vict.  c.  142,  s.  26)  enacts  that, — 

**  Any  money  paid  into  a  county  court  in  equitable  proceedings  shall,  Monies  paid 
unless  otherwise  ordered  by  the  court,  be  invested  by  the  registrar  of  IS!.^*,?*^*'' 

,  ...  •'.  •/i»/»i        .»"'i  p.  court  in 

the  court,  m  his  name  as  registrar,  withm  forty-eight  hours  of  its  pay-  equitable 
ment  into  court,  in  a  post-office  savings  bank  estabushed  in  the  town  in  '*"*^*?'" 
which  the  court  is  held,  without  restriction  as  to  amount,  and  without  tSm hia 
the  declaration  required  of  a  depositor  in  a  savings  bank  ;  and  no  part  P<»t  o^ce 
of  any  money  invested  in  a  post-office  savings  bank  under  this  act  shall  '•^^*°'*  **"*• 
be  paid  out  to  any  registrar  except  upon  an  authority  addressed  to  the 
postmaster-general  by  the  commissioners  of  her  majesty's  treasury." 

The  rules  provide  that, — 

**  The  registrar  shall  enter  in  the  *  cash  book'  and  *  ledger  for  equit-   Order  xvn. 
able  proceedings'  all  sums  so  paid  to  the  account  of  the  suit  or  matter,  EnJ?*^** 
in  which  it  is  paid,  and  where  the  interest  of  any  fund,  paid  into  a  post-  pajment  into 
office  savings  bank,  has  been  directed  to  be  paid  to  any  person,  the  ®**'^  •"> 
registrar  shall  pay  the  same  half-yearly  out  of  any  general  moneys  in  CteraMt 
his  hands"  (/). 

In  the  Case  of  Married  Women.'] — 

"  Where  any  married  woman  is  interested  in  any  principal  money,  ^^jjj  *• 
stocks,  shares,  or  securities  exceeding  in  value  200/.,  or  10/.  in  annual  women, 
payments,  she  shall  be  examined  by  the  judge  apart  from  her  husband, 
to  ascertain  whether  the  same  shall  be  paid  to  him  or  made  the  sul^ect- 
matter  of  a  settlement,  but  if  she  be  under  age  the  court  shall  order  a 
proper  settlement  to  be  made"  (g). 


§  10. — Payment  op  Legacy  or  Money  to  which  an  Infant  ob 

Person  beyond  Seas  is  entitled. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict  c.  99),  enacts 
that — 

Sect.  6.  **  Any  legacy  or  sum  of  money  to  which  any  person  who  is  Power  to 
an  infant  or  absent  beyond  seas  may  be  found  or  declared  entitled  by  JJJSy«oit 
any  county  court  in  any  suit  or  matter  under  this  act  may  be  ordered  to  order  any 
by  the  court  to  be  paid  to  the  accountant-general  of  the  Court  of  {J^J^ 
(jhancery,  in  accordance  with  the  provisions  of  section  thirtj-two  of  an  infiut  or 
act  passed  in  the  session  of  parliament  held  in  the  thirty-sixth  year  of  Pf^  ^ 
the  reign  of  his  majesty  king  (reorge  the  third,  chapter  fifty-two ;  and  ^  q„^  So 
the  person  ordered  to  pay  the  same  shall,  within  sucn  time  as  the  court  entitled  to 
shall  direct,  produce  to  the  registrar  of  the  court  the  certificate  of  the  Se'eiuiirS 
accountant-general  of  the  payment  of  such  money ;  and  if  default  be  England,  in 
made  in  such  payment  the  judge  may  direct  a  warrant  of  execution  to  ^^xmOaoM 

(e)     County    Court    Orders    and  (/)  Id.  Rule  3. 

Rales  in  Eqmty,  1868,  Order  XVII.  (>)  Id.  Rule  9. 

Rule  2. 

D.      VOL.  II.  H 
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Pa»t  IV.  issue  to  the  high  bailiff  of  the  court,  who  by  such  warrant  shall  be  em- 
:H4y.  vif.  powered  to  levy  or  cause  to  be  levied  by  distress  and  sale  of  the  goods 
ith  pro-  and  chattels  of  such  person  a  sum  of  money  equal  in  amount  to  the  sum 
'*j«*of  36  which  he  was  ordered  to  pay  to  the  said  accountant-general  and  to  tlie 
«o.  s,  c  6S.    costs  incurred  by  reason  of  such  default,  and  the  sum  so  levied  shall  be 

Said  to  and  be  receivable  by  the  said  accountant-general  under  the 
ircction  of  the  court ;  and  all  amounts  so  paid  or  transferred  into  the 
Court  of  Chancery,  with  any  dividends  thereon,  shall  be  paid  or  trans- 
ferred to  the  person  or  persons  entitled  thereto,  or  otherwise  applied 
for  his  or  their  benefit,  on  application  by  summons  to  one  of  the  vice- 
chancellors  while  sitting  at  chambers.** 

By  the  statute  referred  to,  36  Geo.  3,  c.  52^  s.  32,  the  person 
having  or  taking  the  burthen  of  any  will  or  testamentary  instru- 
ment, or  the  administration  of  any  personal  estate  in  the  ease  of 
infancy  or  absence  beyond  the  seas,  of  any  person  entitled  to  any 
legacy,  or  to  the  residue  of  any  personal  estate,  or  any  part 
thereof,  chargeable  with  the  legacy  duty,  is  enabled  to  pay  such 
legacy  or  residue,  after  deducting  the  duty  chargeable  thereon, 
into  the  bank  in  the  name  of  the  accountant-general  to  the  account 
of  the  person  for  whose  benefit  the  same  is  payable ;  and  such 
money  is  directed  to  be  laid  out  by  the  accountant-general,  with- 
out any  formal  request  for  that  purpose,  in  the  purchase  of  three 
per  cent,  consolidated  annuities. 

Order  of  Payment  of  Legacy  irUo  Court  of  Chancery  (A). 

Whereas  it  has  been  found  by  this  court  by  its  decree  of  the 
day  of  in  this  suit  [or  matter]  that  K.  L.  of  is  entitled 

to  the  sum  of  ;  and  whereas  the  said  K.  L.  is  an  infant  [or 

absent  beyond  seas],  and  it  appearing  to  the  court  that  it  is  desirable 
that,  under  the  power  given  to  it  by  the  fifth  section  of  the  act  of  par- 
liament passed  in  the  twenty-eighth  and  twenty-ninth  years  of  her 
majesty's  reign,  chapter  ninety-nine,  C.  D.,  the  defendant  in  this  suit 
[or  matter,  as  the  case  may  i«J,  should  be  ordered  to  pay  such  sum  of 
money  to  the  accountant-general  of  the  Court  of  Chancery,  in  accordance 
with  the  provisions  of  section  thirty-two  of  an  act  passed  in  the  session 
of  parliament  held  in  the  thirty-sixth  year  of  the  reign  of  his  majesty 
ELing  George  the  Third,  chapter  fifty-two,  it  is  ordered  that  the  said 
[  J  do  pa^  the  same  accordingly,  and  do  within  days 

produce  to  the  registrar  of  this  court  the  certificate  of  the  said  account- 
ant-general of  the  payment  to  him  of  such  monev. 

By  the  court, 

Registrar. 

[EndorBcment  on  last  Order.'] 

N,B, — Your  attention  is  drawn  to  the  following  provinona  of  the  Act 
36  Geo.  3,  c.  52,  and  to  the  rule  of  this  court. 

Any  legacy  or  sum  of  money  to  which  any  person  who  is  an  infant  or 
absent  beyond  seas  may  be  found  and  declared  entitled  by  any  county 

(h)  County  Court  Forms  in  Equity,  1868,  No.  89.  See  form  of  heading, 
ante,  p.  52. 
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court  in  any  Buit  or  matter  under  this  act  may  be  ordered  by  the  court  Pakt  iy. 
to  be  paid  to  the  accountant-general  of  the  Court  of  Chancery,  in  accord-  C"^g-  vii« 
ance  with  the  provisions  of  section  thirty -two  of  an  act  passed  in  the  session 
of  parliament  held  in  the  thirty-sixth  year  of  the  reign  of  his  Majesty  King 
George  the  Third,  chapter  fiity-two ;  and  the  person  ordered  to  pay  the 
same  shall,  within  such  time  as  the  court  shall  direct,  produce  to  the  regis- 
trar of  the  court  the  certificate  of  the  accountant-general  of  the  payment 
of  such  money ;  and  if  default  be  made  in  such  payment  the  judge  may 
direct  a  warrant  of  execution  to  issue  to  the  high  bailiff  of  the  court,  who 
by  such  warrant  shall  be  empowered  to  levy  or  cause  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  such  person  a  sum  of  money 
equal  in  amount  to  the  sum  which  he  was  ordered  to  pay  to  the  said 
accountant-general  and  to  the  costs  incurred  by  reason  of^^such  default, 
and  the  sum  so  levied  shall  be  paid  to  and  be  receivable  by  the  sua 
accountant-general  under  the  direction  of  the  court. 

Rule  of  (Smrt. — Where  default  shall  be  made  in  the  production  of  the 
certificate  of  the  accoimtant-general  the  registrar  shall  give  notice  in 
writing  to  the  judge  of  the  fact  of  such  default,  and  the  judge  may  there- 
upon direct  a  warrant  of  execution  to  issue  in  accordance  with  section  5 
of  the  act. 

The  County  Court  Orders  and  Rules  provide  that — 

*^  Where  any  order  has  been  made  upon  any  person  to  pay  to  the  ae-  Order  xyii. 
countant- general  in  chancery  any  sum  of  money  under  sect  5  of  the  act,  ger^^<rf* 
such  order  shall  be  drawn  up  by  the  registrar  and  issued  to  the  bailiff  order  mider 
of  the  court,  by  whom  the  same  shall  be  served  personally  upon  the  per-  Jj^  ®'  ^* 
son  ordered  to  make  the  payment"  (t). 

**  Where  default  shall  be  made  in  the  production  of  the  certificate  of      Bale  8. 
the  accountant-general  the  registrar  shaU  give  notice  in  writing  to  the  ^?^^ 
judge  of  the  fact  of  such  default,  and  the  judge  may  thereupon  direct  inpayments 
a  warrant  of  execution  to  issue  in  accordance  with  sect.  6  of  the  •«»antMit- 

»of"/'^^  general  of 

aci     {^K),  the  Court  of 

Chanoeiy. 


§  11. — ^Powers  and  Duties  of  the  Registrar  ik  respect 

OP  Funds  in  Court, 

**  In  the  first  week  of  January  in  each  year  the  registrar  shall  transmit  Order  xyn. 
to  the  postmaster-general  his  bank  book,  and  upon  its  return  he  shall  sJJJ^J^'io 
send  a  letter,  in  the  form  in  the  schedule,  to  the  commissioners  of  the  tnuwmit 
treasury,  requesting  them  to  authorize  the  postmaster-general  to  allow  JJJ^^JiJ® 
him  to  draw  out  a  sum  equal  to  the  interest  which  he  may  have  paid  to  ^^t^uL" 
persons  during  the  then  past  year,  and  shall  apportion  the  same  and 
carry  the  proportion  to  the  account  of  each  fund  on  which  he  haa  paid 
interest  as  aforesaid  **  (/). 

"The  registrar  wherever  he  shall  be  directed  by  the  court  to  draw  out  D^^ng'ont 
of  a  post-office  savings  bank  the  fund  or  part  of  the  fund  in  any  suit  or  of  money 

fromMTlDfi 

(i)     County    Court   Orders    and         (Jt)  Id.  Kale  8. 
Rales  in  Eqaity,  1868,  Order  XYIJL  (Q  Id.  Role  4. 

Rale  7. 

b2 


100 


PROCEEDINGS  IN  CARRYING  OUT  DECRKTAL  ORDERS. 


PAmT  IV. 

Cbap.  Vll. 

- 

Bule  6. 
Intemt  on 
InTeatmenU. 


Order  XX 
Rale  10. 
Where  legacy 
or  snooeasinn 
duty  paj-able» 
It  rauet  be 
paid  before 
execatioQ  of 
decree. 


matter,  lie  shall  send  a  letter  to  the  commissioners  of  the  treasury  in  the 
form  in  the  schedule  "  {m). 

"  Where  money  has  before  the  1st  January,  1868,  been  invested  in 
stock,  and  the  investment  is  in  the  names  of  the  treasurer  and  registrar 
alone,  the  registrar  shall  from  time  to  time  receive  the  dividends  of  all 
the  funds  so  standing  in  their  names,  and  shall  re-invest  the  dividends  in 
the  same  names,  except  where  and  so  far  as  the  court  shall  otherwise 
direct,  and  shall  apportion  the  amount  so  re-invested  in  his  books  to  the 
right  accounts'^  (n). 

Payment  of  Legacy  and  Succession  Duty."] — 

**  Before  executing  any  decree  or  order  directing  the  payment  or 
transfer  of  any  fund,  or  part  of  anv  fund,  in  respect  of  which  any  duty 
shall  be  payable  to  the  revenue  under  the  acts  relating  to  legacy  or  suc- 
cession duty,  the  registrar  shall,  before  making  the  payment,  require  a 
certificate  from  the  proper  officer  of  the  payment  of  tne  duty  chargeable 
in  respect  of  such  fund,  or  any  part  thereof  respectively"  (o). 


Order  XXni. 

Rolen. 
Interest  on 
debts. 


RaleSS. 
Interest  on 
l^adee. 


§  12. — Interest  on  Debts  and  Legacies. 

"  Creditors  are  to  be  entitled  to  interest  in  respect  of  debts  as  to  sach 
of  them  as  carry  interest  after  the  rate  they  respectively  carry,  and  as 
to  all  others  after  the  rate  of  41.  per  cent,  per  annum,  from  the  date  of 
the  decretal  order,  and  to  costs  of  successfully  proving  such  debts  ac- 
cording to  the  scale  of  costs  in  that  behalf"  Cp). 

"  Interest  is  to  be  computed  on  legacies  after  the  rate  of  41  per  cent. 

Ser  annum,  from  the  end  of  one  year  from  the  date  of  the  testator's 
eath,  unless  otherwise  ordered  or  a  di£ferent  rate  is  directed  by  the 
will  "(5). 


Order  XVII. 

Role  1. 
Begletnu'e 
aocoante  to 
beaodited. 


§  13. — ^Auditing  Registrar's  Accounts. 

*^The  accounts  of  a  registrar  in  equitable  proceedings  shall  be  examined 
and  audited  by  the  treasurer  in  the  same  manner  as  his  accounts  in  other 
proqeedings  are  now  or  shall  be  examined  and  audited"  (r). 


Order  X. 
Rulel. 
Ordernnder 


§  14. — Proceedings  on  Abatement  op  Suit  by  Death, 

Marriage  or  otherwise. 

Revivor  and  Supplement.^  — 

"  Upon  any  suit  becoming  abated  by  death,  marriage,  or  otherwise,  or 
defective  in  consequence  of  any  change  or  transmission  of  interest  or 


(m)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XVII. 
Rule  6. 

(u)  Id.  Rule  6. 

(o)  County  Court  Rules  1870,  by 
whicn  this  rule  is  made  Rule  10  of 
Order  XX. 


iP) 
Rules  ii 


County    Court    Orders   and 
in  Equity,  1868,  Order  XXHI. 
Rule  22. 
(q)  Id.  Rule  23. 

(r)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XVH. 
Rule  1. 
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liability,  the  iudge  shall,  on  application  of  any  person  having  a  right  so 
to  apply,  make  an  order  reviving  the  said  siut,  or  such  supplementary 
decree  or  order  as  may  have  become  necessary  in  consequence  of  any 
such  matters  as  aforesaid "(«). 

"An  order  under  the  foregoing  rule  shall  be  drawn  up  by  the  registrar 
and  sealed  with  the  seal  of  the  court,  and  issued  to  the  bailiff,  who 
shall  serve  the  same  upon  such  person  or  persons  as  the  court  shall 

direct"  (0. 

"After  service  of  such  order,  the  suit  shall,  as  between  the  party  by 
whom  the  order  has  been  obtained  and  the  party  on  whom  it  has  been 
served,  be  in  the  same  plight  and  condition  as  it  was  in  before  it  had 
become  abated  or  defective  as  aforesaid ;  provided  that  the  person  so 
served  may  move  the  court  at  the  next  sitting,  or  by  leave  of  the  judge 
at  any  subsequent  sitting,  to  discharge  such  order,  and  such  motion 
shall  be  made  upon  affidavit  of  the  facts  relied  upon  to  support  the 
8ame"(u). 

Order  of  Revivor  («)• 

Upon  application  of  [Aere  sUUe  by  whom  the  application  is  made  and 
the  events  which  have  happened  rendering  it  necessary  to  apply']^  1  do  order 
that  this  suit  stand  revived  and  be  in  the  same  plight  and  condition  as 
the  same  was  in  at  the  time  of  the  said  abatement. 

Dated  this  day  of 

J.  S.,  judge. 


Pam  IV. 
Chap.  Vtl. 

ifi&ieyict 

c.  86,  8.  M. 

Bales. 
Order  to  be 
•erred. 


Rules. 
Penon  lerred 
tobebonnd 
thereby,  and 
xaay  appeal, 
15  h  16  Vict, 
c  86,  a.  6). 


(«)  County  Court  Orders  and 
Rales  in  Equity,  1868,  Order  X. 
Rule  1.  Sect  62  of  15  &  16  Vict.  c. 
86,  referred  to  in  the  margin  of  Rules 
1  and  3  of  this  order  provides  for 
orders  instead  of  bills  of  reyivor  in 
the  case  of  abatement  of  suits. 

(t)  Id,  Rule  2. 


(u)  Id,  Rule  8.  As  to  revivorship 
for  costs  see  83  &  84  Vict  c.  28,  s.  19, 
and  Doggett  v.  Eastern  Qmnties 
Railway  Qmpany,  40  L.  J.  (N.  S.) 
Ch.  292. 

(x)  County  Court  Forms  in  Equity, 
1868,  No.  88.  See  form  of  heading, 
ante,  p.  62^ 
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CHAPTER  VIII. 

ENFORCEMENT  OF  DECREES  AND  ORDERS. 

§  1, — Mode  op  enforcing  Decrees  and  Orders  in  gekeIial* 
§  2. — Execution  to  enforce  Payment  of  Monet, 
§  8. — Execution  to  enforce  Delivery  of  Lands  or  GtOOds. 
§  4, — Committal  for  Contempt  for  Neglect  to  obey  De- 
cree OR  Order. 

§  5. — Order  of  Commitment  on  a  Judgment-Summons. 


Power  to 
cnloro6  Indf* 
menu  of 
county  conrtfl 
tn  equity. 


Order  XTL 
Rule  1. 
Bervioeof 
decree  or 
order. 


Rule  3. 
When  execu- 
tion may 
iMue. 


Order  XVL 

Rule  6. 
Senrioeof 
ordenin  the 
nature  of  an 
injunction. 


§  l.—MODE  OF  ENFORCING  DECREES  AND  OrDERS  IN  GENERIX. 

"The  County  Courts  Act,  1865,"  enacts  that— 

Sect.  8.  *'  For  the  due  execution  of  any  judgment,  decree  or  order 
made  under  the  authority  of  this  act,  or  of  the  rules  and  orders  to  be 
framed  as  hereinafter  provided,  the  court  shall  have  power  to  order,  and 
the  registrar  upon  such  order  shall  have  authority  to  seal  and  issue,  and 
the  high  bailiff  to  execute,  any  writ  or  warrant  of  possession,  writ  or 
warrant  of  execution,  or  other  process  of  execution  for  carrying  into 
effect  any  judgment,  decree  or  order  of  the  said  court ;  and  such  writs, 
warrants  and  processes  shall  be  in  the  form  and  executed  at  the  time 
and  in  the  manner  to  be  set  forth  in  the  rules  and  orders  to  be  framed 
as  hereinafter  provided." 

*^0n  the  application  of  the  party  entitled  to  the  benefit  of  the  decree 
or  order,  the  registrar  shall  issue  to  the  bailiff  a  copy  of  such  decree  or 
order  under  the  seal  of  the  court  with  a  notice  to  the  party  to  be  bound 
indorsed  thereon,  and  the  bailiff  shall  forthwith  serve  the  same  upon  the 
party  to  whom  such  notice  is  addressed  "  (a). 

"No  process  shall  issue  to  enforce  any  decree  or  order,  unless  by  leave 
of  the  judge,  until  three  days  after  a  copy  thereof  under  the  seal  of  the 
court  shall  have  been  served  upon  the  party  to  be  bound  thereby"  (fi). 

Service  of  Order  in  the  Nature  of  an  Injunction,'] — 

"Where  an  order  in  the  nature  of  an  injunction  has  been  made,  whether 
made  ex  parte  or  not,  the  registrar  shall,  if  the  party  by  whom  it  was 
obtained  desires  to  have  the  same  served  by  his  attorney,  issue  for  ser- 
vice a  copy  of  such  order,  under  the  seal  of  the  court,  to  such  party"  (c). 


(a)  County  Court  Orders  and 
Rules  in  Equity,  1868,  Order  XVL 
Bale  1. 

{b)  Id,  Rule  2.    As  to  enforcing 


decrees  of  stannaries  courts,  see  ante, 
p.  5,  note  (m). 

(r)  County  Court  Orders  and  Rules 
in  E«iuity,  1868,  Order  XVL  Rule  5. 
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Payment  over  of  Money, '\ —  Pa»t  iv. 

"All  moneys  coming  into  the  hands  of  the  high  bailiff  shall  be  paid  '■ - 

over  by  him  to  the  registrar  to  the  credit  of  the  suit  or  proceeding  in    Ord*'  xxl 

which  the  same  was  so  received  by  him  within  twenty-four  hours  met  p^y^J** 

he  shall  have  received  the  same'*  (a).  over  of 

moncj. 

§  2. — Execution  to  enforce  Payment  op  Money, 
"  Where  any  decree  or  order  is  made  for  the  payment  of  money  into    o^er  XVL 
court  or  by  one  party  to  another,  the  registrar  shall,  after  the  expiration  wammt'of 
of  the  time,  if  any,  appointed  by  the  decree  or  order  for  the  payment  fl.  la. 
thereof,  and  after  the  expiration  of  the  time  limited  by  this  order,  upon 
application  by  the  person  having  the  conduct  of  the  suit,  or  by  the 
payee,  issue  to  the  bailiff  of  the  court  a  writ  of  fieri  facias  as  a  warrant 
of  execution,  as  provided  by  sect.  94  (e)  of  9  &  10  Vict.  c.  96"  (/). 

Warrant  of  Execution  on  a  Decree  or  Order  of  the  Court  for  the  Payment 

of  Money  (jj). 

Whereas  on  the  day  of  187    ,  this  court  did,  in  the 

matter  of  this  suit,  decree  [or  order]  that  A.  B.  [or  C.  D.]  should  pay  to 
C.  D.  [or  A.  B.]  [or  should  pay  into  court]  the  sum  of  :  And 

whereas  a  copy  of  such  decree  [or  order]  was  duly  served  upon  A.  B. 

tor  C.  D.,  as  the  case  may  be:]  And  whereas  the  said  A.  B.  [or  C.  D.] 
as  not  paid  the  said  sum  of  money  according  to  the  said  decree  [or 
order] :  These  are,  therefore,  to  require  and  ordei^you  forthwith  to 
make  a  levy,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
A.  B.  [or  C.  D.],  wheresoever  they  may  be  found  within  the  district  of 
this  court  (excepting  the  wearing  apparel  and  bedding  of  him  or  his 
family,  and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value 
of  five  pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the 
amount  directed  to  be  paid  by  the  said  decree  [or  order],  including 
the  costs  of  this  execution,  and  also  to  seize  and  take  any  money  or 
bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or 
securities  for  money,  of  A.  B.  [or  C.  D.]  which  may  there  be  found,  or 
such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execu- 
tion, and  the  costs  of  making  and  executing  the  same,  ana  to  pay  what 
you  shall  have  so  levied  to  the  registrar  of  this  court,  and  make  return 
of  what  you  have  done  under  this  warrant  immediately  upon  the  exe- 
cution thereof 

Given  under  the  seal  of  the  court,  this  day  of  187    , 

By  the  court, 
To  the  high  bailiff  of  the  said  court,  Registrar, 

and  others  the  bailiffs  thereof. 
Amount  ordered  to  be  paid    .     . 
Costs 


Total  amount  to  be  levied    . 


(d)    Countv    Court    Orders    and  Rules  in  Equity,  1868,  Order  XVI. 

Rules  in  Equity,  1868,  Order  XXI.  Rule  3. 

Rnle  4  (g)  County  Court  Forms  in  Equity, 

{e)  See  ante,  Vol.  L  p.  74.  1868,  No.  34.    See  form  of  heading, 

(J)  County    Court    Orders    and  ante,  p.  52. 
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mxiv.      $  3.— Execution  to  enforce  Delivery  op  Lands  or  Goods. 

p.  VIII, 

•*       "  "Where  a  decree  or  order  made  in  any  suit  or  proceeding  for  the  de- 
ar XVL    livery  up  to  any  person  of  lands  or  tenements,  goods  or  chattels,  eitlier 
imt^     as  owner  thereof,  or  to  be  sold,  or  to  be  held  in  possession  until  an  order 
wioQ  or    is  made  as  to  the  disposition  thereof,  the  registrar  shall,  upK>n  the  ^pli- 
^^"'^      cation  of  the  person  entitled  to  such  possession,  issue  to  the  bailiff 
either  a  warrant  of  possession,  or  warrant  of  assistance,  as  the  case  may 
require"  (A). 
tr  XXI.        **  Where  a  warrant  shall  direct  the  high  bailiff  to  take  possession  of, 
^1^      without  selling  or  delivering  to  a  party,  any  goods  or  chattels,  he  shall 
make  or  cause  to  be  made  an  inventory  or  appraisement  of  the  goods  or 
chattels  which  he  may  take  into  his  possession,  and  may,  upon  receiving 
as  a  deposit  the  amount  of  such  appraisement  or  sufficient  security,  to 
be  approved  by  the  registrar,  for  the  safe  custody,  and  for  the  delivery 
up  of  possession  upon  request,  of  such  goods  and  chattels,  relinquish 
the  possession  thereof,  on  condition  that  the  same  shall  be  re-delivered 
to  him  or  held  to  abide  the  order  of  the  court"  (/). 

Warrant  of  Assistance  (k). 

Whereas,  aocordine  to  the  tenor  and  true  meaning  of  a  decree  [or  an 
order]  bearing  date  the  day  of  187    ,  made  in  the  matter 

of  this  suit,  the  said  defendant  C.  V.  was  ordered  to  deliver  up  posses- 
sion to  A.  B.  in  the  said  order  named  of  all  that,  &c.  [as  in  order]:  And 
whereas  a  copy  of  such  decree  [or  order]  was  duly  served  upon  tne  said 
C.  D.,  yet  nevertheless  he  the  said  C.  D.,  and  other  ill-disposed  persons, 
his  accomplices,  have  refused  to  pay  obedience  thereto,  and  detain  and 
keep  the  possession  of  the  said  house  [or  tenement  and  premises] : 
These  are,  therefore,  to  authorize  and  require  you  to  forthwith  enter 
into  and  upon  the  said  messuage  [or  tenement  and  premises],  and  that 
you  do  remove,  eject  and  expel  the  said  C.  D.,  his  tenants,  servants 
and  accomplices,  each  and  every  of  them,  out  of  and  from  the  said  mes- 
suage [or  tenement  and  premises],  and  every  part  and  parcel  thereof, 
and  that  you  do  place  and  put  the  said  A.  B.  and  his  assigns  into  the 
full,  peaceable  and  quiet  possession  thereof,  and  defend  and  keep  him 
and  his  said  assigns  in  such  peaceable  and  quiet  possession  when  and 
as  often  as  any  interruption  may  or  shall  from  time  to  time  be  given  or 
offered  to  them  or  any  of  them,  according  to  the  true  intent  and  meaning 
of  the  said  order ;  and  herein  you  are  not  in  any  wise  to  fail. 

Given  under  the  seal  of  the  court,  this  day  of  187    . 

By  the  court, 

Registrar. 
To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof 

Warrant  of  Possession  (/). 

Whereas  on  the  day  of  187    ,  this  court  did  in  the  matter 

of  this  suit,  decree  [or  order]  that  you,  the  high  bailiff  of  this  court, 

(h)  County     Court    Orders    and  1868,  No.  35.    See   headinir.  ante. 

Rules  in  Equity,  1868,  Order  XVI.  p.  62. 

Bnle  *•  (0  County  Court  Forms  in  Equity, 

(i)  Id,  Order  XXI.  Rule  9.  1868,  No.  36.     See  heading,  ante, 

{k)  County  Court  Forms  in  Equity,  p.  62. 
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should  lor  that  A.  B.  shouldl  take  possession  of  the  goods  and  chattels     Pah  iv. 
of  E.  F.  deceased)  in  the  said  suit  mentioned,  and  which  at  the  date  of  Chaf.  viir. 
the  said  order  were  in  the  possession  of  the  defendant  [and  sell  and 
convert  the  same  into  money  or  keep  and  hold  the  same  to  abide  the 
further  order  of  the  court,  as  the  case  may  be]. 

These  are  therefore  by  virtue  of  the  said  decree  [or  order]  and  the 
statute  in  such  case  niaae  and  provided  to  will  ana  require,  authorize 
and  empower,  you  and  every  one  of  you  to  whom  this  warrant  is 
directed  forthwith  to  enter  into  and  upon  tlie  house  and  houses  of  the 
said  C.  D.  and  also  in  all  other  place  or  place?  belonging  to  the  said 
C.  D.  where  any  of  the  goods  or  chattels,  part  of  the  estate  of  the  said 
£.  F.,  deceased,  are  suspected  to  be ;  and  there  to  seize  all  the  goods 
and  chattels  whatsoever  belonging  to  the  estate  of  the  said  E.  F.  deceased. 

And  in  case  of  resistance,  or  of  not  haying  the  key  or  keys  of  any 
door,  or  lock  of  any  premises  belonging  to  the  said  C.  D.,  where  any  of 
the  goods  or  chattels,  part  of  the  estate  of  the  said  E.  F.  are  suspected 
to  be,  you  shall  break  open  or  cause  the  same  to  be  broken  open,  for 
the  better  execution  of  this  warrant. 

Given  ^mder  the  seal  of  the  court  this  day  of  187    • 

By  the  court, 

Registrar. 
To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffis  thereof. 


§  4. — Committal  for  Contempt  for  Neglect  to  obey  Decree 

OR  Order. 

"Where  any  breach  of  an  order  in  the  nature  of  an  ini  unction  shall  order  xyl 

have  been  made,  the  registrar  shall,  upon  the  application  by  the  person  where  a  per- 

having  the  conduct  of  the  suit,  issue  to  the  high  bailiff  or  to  such  per-  md  nrnken 

son  for  service  by  his  attorney,  a  notice  under  the  seal  of  the  court,  order*ln  the 

requiring  the  person  who  shall  have  been  guilty  of  the  breach  of  the  nature  of  an 

said  order  to  appear  at  a  court,  to  be  held  on  a  day  to  be  named  therein,  *"^*J"*^'JJ*|l 

to  show  cause  why  he  should  not  be  committed  for  contempt  for  having  ^rv«d  upon 

disobeyed  the  saia  order"  (m).  bim  to  »how 

"  Where  any  person  is  required  by  any  decree  or  order  to  pay  money  SoutdiwJ  b« 

or  do  an  act  within  a  certain  number  ot  days  after  service  of  the  copy  committed, 
of  the  decree  or  order,  and  such  person  shall  not  have  paid  such  money       Bale  7. 

or  done  such  act  within  the  time  mentioned  therein,  the  registrar  shall,  Where  a  pcr- 

upon  application  by  the  person  having  the  conduct  of  the  suit,  issue  to  to"obey  T" 

the  high  bailiff,  or  to  such  person  for  service  by  his  attorney,  a  notice  decree  or  or- 

under  the  seal  of  the  court,  requiring  the  person  who  shall  have  neglected  ^*n^^^on 

to  obey  the  decree  or  order  to  appear  at  a  court  to  be  held  on  a  day  to  htm  to  show 

be  named  therein,  to  show  cause  why  he  should  not  be  committed  for  T'*^J^**^»5? 

contempt  in  having  neglected  to  obey  such  decree  or  order.     Provided  committed, 
always,  a  party  shall  not  by  proceeding  under  this  rule  be  precluded  from 
enforcing  the  order  by  warrant  of  execution  or  any  other  process  of  the 
court"  (n). 

(m)  County    Conrt    Orders    and       Rnle  6. 
Rules  in  Equity,  1868,  Order  XVL  (»)  Id.  Rule  7. 
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Part  !▼.  "  Adv  person  who  may  be  in  castody  may  apply  to  the  re^strar  for 
Ceap.  vtii.  jiig  discharge  therefrom,  upon  giving  to  the  party  at  whose  suit  he  was 
Older  xxiii.  committed  notice  of  his  intention  so  to  apply  two  days  previous  to  hia 

Boi«  «*.      applying"  (o). 

See  §  5,  post,  pp.  107,  108,  as  to  orders  of  commitment  under 
"  The  Debtors  Act,  1869." 

Notice  of  Application  for  Committal  (p). 

Take  notice  that  the  plaintiff  A.  B.  will  on  the  day  of 

187    ,  apply  to  this  court  for  an  order  for  your  committal  to  prison  for 
having  disobeyed  the  order  of  this  court  made  on  the         '  day  of 
187    ,  enjoining  and  restraining  you  [or  for  having  neglected  to  obey 
the  decree  or  order  made  on  the  day  of  187    ,  requiring 

you]  {here  set  out  the  mandatory  part  of  the  decree  or  order) ;  and  further 
take  notice  that  you  are  hereby  required  to  attend  the  court  on  the  first- 
mentioned  day  to  show  cause  why  an  order  for  your  committal  should  not 
be  made. 

Dated  this  day  of  187    . 

E.  F.,  registrar. 

To  C.  D.  the  defendant. 

Order  of  Committal  for  Breach  of  an  Order  in  the  Nature  of  an 

Irgunction  (q). 

Whereas  by  an  order  of  this  court,  dated  the  day  of 

187  [here recite  the  order]:  Now,  upon  the  application  of  the  plaintiff, 
and  upon  hearing  the  defendant  [or,  if  the  defendant  does  not  appear, 
reading  the  affidavit  of  X.  Y ,  or,  where  service  has  been  by  bailiff,  of  L.  M., 
a  bailiff  of  this  court,  or  the  County  Court  of  hold  en  at  , 

showing,  or  being  satisfied  on  oath,  that  a  copy  of  the  said  order  and 
notice  of  this  application  have  been  severally  served  upon  the  defendant 
C.  D.],  and  u^on  reading  the  affidavit  of,  etc.  [enter  evidenceX,  the  court 
being  of  opinion,  upon  consideration  of  the  facts  disclosed  oy  the  said 
affidavit  [or  affidavits],  that  the  said  defendant  C.  D.  has  been  guilty  of 
a  contempt  of  this  court  by  a  breach  of  the  said  order,  doth  order  that 
tiie  said  defendant  C.  D.  do  stand  committed  to  [here  insert  prison  used 
by  the  court"]  for  the  said  contempt. 

Order  for  Committal  for  Neglect  to  obey  Decree  or  Order  (r). 

Whereas  by  a  decree  [or  order]  of  this  court  dated  the  day 

of  187    [here  recite  the  decree  or  order] :  Now,  upon  the  applica- 

tion of  the  plaintiff,  and  upon  hearing  the  defendant  [or,  if  the  defendant 
does  not  appear,  reading  the  affidavit  of  X.  Y.,  or,  where  service  has  been 
by  bailiff,  of  L.  M.,  a  bailiff  of  this  court,  or  the  County  Court  of 
holden  at  ,  showine,  or  being  satisfied  on  oath,  that  a  copy  of  the 

said  decree  [or  order]  and  notice  of  this  application  have  been  severally 
served  upon  the  defendant  C.  D.],  and  upon  reading  the  affidavit  of,  etc. 
[enter  evidence],  the  court  being  of  opinion,  upon  consideration  of  the 

(0)    County    Court    Orders    and  1868,  No.  42.     See  heading,  ante, 

Rules  in  Equity,  1868,  Order  XXIU.  p.  52. 

Rule  25.  (q)  Id.  No.  43. 

{p)  County  Court  Forms  in  Equity,  (r)  Id,  No.  44. 
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facts  disclosed  by  the  said  affidavit  [or  affidavits],  that  the  said  defen-     pabt  it. 
dant  C.  D.  has  been  guilty  of  a  contempt  of  this  court  by  neglecting  to  Cg^^-  v"l 
obey  the  said  decree  [or  order],  doth  order  that  the  said  defendant  C.  D. 
do  stand  committed  to  [here  wBertpriion  tued  hff  iKe  court]  lor  the  said 
contempt. 

Warrant  of  CommiUal  («). 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court  and  all  peace 

officers  within  the  jurisdiction  of  the  said  court,  and  to  the  governor  or 

keeper  of  the  [here  insert  primm  used  by  the  court]. 

Whereas  by  an  order  bearing  date  the         day  of         it  was  ordered 

that  the  defendant  C.  D.  should  stand  committed  to  prison  for  contempt 

of  this  court: 

These  are  therefore  to  require  you  forthwith  to  arrest  and  apprehend 
the  defendant  C.  D.,  and  him  safely  convey  and  deliver  to  the  governor 
or  keeper  of  the  \ prison  used  by  this  court],  and  you,  the  said  governor 
or  keeper,  to  receive  the  defendant  C.  D.  until  further  orders  of  this 
court. 

Dated  this  day  of  187    . 

£.  F.,  registrar  of  the  court 

Notice  qfAppUccttionfor  Discharge  from  Custody  (f). 

Take  notice  that  I  intend  on  the  day  of  187    to  apply  to 

this  court  [or  the  registrar  of  this  court]  to  discharge  me  from  custody, 
I  being  desirous  of  clearing  my  contempt. 
Dated  this  day  of  187    . 

C.  D.,  defendant. 
To  A.  B.,  plaintiff 

Order  qf  Discharge  from  Custody  (ti). 

Upon  application  made  this  day  of  by  fbr  the 

defendant  who  was  committed  to  prison  for  contempt  by  order  of  this 
court,  dated  the  day  of  187  ,  and  upon  reading  the  affidavit 

of  the  defendant  filed  the  day  of  187    ,  showing  that  he  is 

desirous  of  clearing  his  contempt,  and  upon  hearing  the  plaintiff 

[or  if  no  one  appears  for  plaintiff ,  then,  upon  being  satisfied  that  notice  of 
this  application  has  been  duly  served  upon  the  plaintiff],  this  court  [or 
I,  the  undersigned  registrar  of  this  court],  do  hereby  oraer  that  the  said 
defendant  be  discharged  out  of  the  custody  of  the  governor  [or  keeper] 
of  [here  insert  name  ^prison]  as  to  the  said  contempt,  but  not  as  to  the 
costs  of  the  said  contempt. 

Dated  this  day  of  187    . 

£.  F.,  registrar  of  the  court. 


§  5.»0rder  OF  Commitment  ok  a  Judgment-Summons. 

"  The  Debtors  Act,  1869"  (32  &  33  Vict.  c.  62),  enacts  that, 
with  certain  exceptions,  no  person  shall  be  arrested  or  imprisoned 

(«)  County  Court  Forms  in  Equity,  1868,  No.  46.     See  heading,  ante^ 

1868,  No.  44.     See  heading,  antCf  p.  52. 
p.  62.  (fi)  Id,  No.  47. 

(t)  County  Court  Forms  in  Equity, 
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Pakt  IV.     for  making  default  in  payment  of  a  sum  of  money.    Among  the 
Chap,  viii.  exceptions  from  the  operation  of  the  above  enactment  are — 

Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity, 
and  ordered  to  pay  by  a  court  of  equity  any  sum  in  his 
possession  or  under  his  control ;  and 

Default  in  payment  of  sums  in  respect  of  which  orders  are  in 
that  act  authorized  to  be  made. 

By  the  act  any  court  may  commit  to  prison  for  a  term  not  ex- 
ceeding six  weeks,  or  until  payment  of  the  sum  due,  any  person 
who  makes  default  in  payment  of  any  debt  or  instalment  of  any 
debt  due  from  him  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  court,  where  it  is  proved  that  the  person 
making  de&ult  either  has  or  has  had  since  the  date  of  the  order  or 
judgment,  the  means  to  pay  the  sum  in  respect  of  which  he  has 
made  defaults,  and  has  refused  or  neglected,  or  refuses  or  neglects 
to  pay  the  same. 

Moreover,  even  in  the  cases  excepted  from  the  act,  no  person 
can  be  imprisoned  for  a  longer  period  than  one  year  {x). 

It  will  be  observed  that  the  abolition  of  imprisonment  is  for 
making  default  "  in  payment  of  a  sum  of  money,"  and,  on  the 
other  hand,  that  the  power  to  make  orders  of  imprisonment  under 
the  act  is  confined  to  cases  of  default  "  in  payment  of  any  debt  or 
instalment  of  any  debt"  Questions  may  arise  as  to  the  effect  of 
the  act  on  certain  orders  of  the  county  court  under  the  equitable 
jurisdiction  (y).  It  seems  clear,  however,  that  the  power  to 
imprison  for  contempt  in  disobeying  orders  of  the  court,  not  being 
orders  for  payment  of  a  sum  of  money,  are  not  affected  by  "  The 
Debtors  Act,  1869"  (z). 

An  order  on  a  defendant  trustee  (made  in  a  suit)  to  pay  the 
plaintiff  a  specified  sum,  being  the  balance  of  the  proceeds  of  the 
sale  of  stock,  trust  property  sold  by  the  defendant,  may  be  enforced 
by  imprisonment,  although  he  may  have  parted  with  the  actual 
possession  of  or  control  over  the  money  prior  to  the  order  for 
payment ;  but  interest  due  in  respect  of  such  trust  money  is  not 
money  in  the  trustee's  possession  or  under  his  control,  and,  therefore, 
cannot  be  so  enforced  (a). 

(^x)  See  the  whole  Law  and  Prao-  p.  928,  also  sect.  8  of  the  act. 
tico  on  an  Order  of  Commitment  on  (z)  See  General  Order  of  the  Conrt 

a  Jodgment^Sommons,  ante,  Vol.  L  of  Qiancery   made   nnder    the  act, 

p.  335.  dated  7th  January,  1870. 

(y)  As  to  committals  nnder  the  act  (a)  Middleton  y.    Chichester^  40 

in  the  High  Conrt  of  Chancery,  see  L.  J.  (N.  S.)  Ch.  237. 
Darnell's  Chancery  Practice,  6th  edit. 
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CHAPTER  IX. 

TRANSFER  OF  PROCEEDINGS. 

§  1. — Transfer  to  the  Court  of  Chancery  on  Application  of 
THE  Parties. 

§  2. — Transfer  to  the  Court  of  Chancery  where  the  Sub- 
ject-Matter  exceeds  the  Jurisdiction  of  the 
County  Court. 

§  3. — Transfer  from  the  Court  of  Chancery  to  the  County 
Court. 

§  4. — Transfer  from  one  County  Court  to  another. 


§  1.— Transfer  to  the  Court  of  Chancery  on  Application  of 

the  Parties. 

«  The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts 
that— 

Sect  3.  "  Any  one  of  the  vice-chancellors,  on  the  application  at  Power  to  a 

chambers  of  any  party  to  any  suit  or  matter  pending  unaer  this  act,  JJn^Jtoonier 

shall  have  power,  then  and  there,  or,  if  he  shall  think  fit,  after  hearing  tnmsfer  of 

a  summons  served  upon  the  other  party  or  parties,  to  transfer  the  same  ^ini'^^urt 

to  the  Court  of  Chancery,  upon  such  terms,  if  any,  as  to  security  for  to  Court  of 

costs  or  otherwise,  as  he  may  think  fit."  chanceiy. 


§  2. — Transfer  to  the  Court  of  Chancery  w^ere  the  Sub- 
ject-Matter  exceeds  the  Jurisdiction  of  the 
County  Court. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict  c.  99),  enacts 
that — 

Sect.  9.  "  If  during  the  progress  of  any  suit  or  matter  it  shall  be  made  Where 
to  appear  to  the  court  that  the  subject-matter  exceeds  the  limit  in  point  JSK^i^' 
of  amount  to  which  the  jurisdiction  of  the  county  courts  is  hereby  matter  of  soft 
limited,  it  shall  not  affect  the  validity  of  any  order  or  decree  already  Jf^^i?'*' 
made,  but  it  shall  be  the  duty  of  the  court  to  direct  the  said  suit  or  diction  of 
matter  to  be  transferred  to  the  Court  of  Chancery,  and  thereupon  the  county  oooit, 
said  suit  or  matter  shall  proceed  in  such  one  of  the  vice-chancellor's  emitted  to 
courts  as  the  lord  chancellor  may  by  general  order  direct;  and  such  court  of 
vice-chancellor  shall  have  power  to  regulate  the  whole  of  the  procedure  cii«nceiy,iw. 


no 
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Pam  IV. 
Chap.  IX. 


Order  XYIII. 

Kul«  1. 
Transfer  to 
Conrt  of 
Cbancery 
where  sub- 
ject matter 
exceeds  the 
amount  to 
which  juris- 
diction Is 
glvMi  by  act. 


in  the  said  suit  or  matter  when  so  transferred :  provided  always,  that  it 
shall  be  lawful  for  any  part^  to  apply  to  such  vice-chancellor  at 
chambers  for  an  order  authorizing  and  directing  the  suit  or  matter  to  be 
carried  on  and  prosecuted  in  the  county  court,  notwithstanding  such 
excess  in  the  amount  of  the  limit  to  which  jurisdiction  in  the  matter  is 
hereby  given  to  the  county  courts;  and  the  vice-chancellor,  if  he  shall 
deem  it  right  to  summon  the  other  parties  or  any  of  them  to  appear 
before  him  for  that  purpose,  after  hearing  such  parties,  or  on  default  of 
the  appearance  of  all  or  any  of  them,  ehall  have  full  power  to  make 
such  order." 

In  respect  to  the  transfer  of  proceedings  under  this  section, 
where  the  excess  of  jurisdiction  is  discovered  in  the  progress  of 
an  inquirv  before  the  master  under  order  of  the  court,  the  orders 
provide  that — 

'*  If  during  the  progress  of  any  inquiry  under  order  of  the  court  it 
shall  be  made  to  appear  that  the  subject-matter  of  the  suit  or  proceeding 
exceeds  the  amount  to  which  the  jurisdiction  of  the  court  is  limited,  the 
registrar  may  proceed  with  the  particular  account  or  inquiry  which  is 
then  before  him,  unless  he  thinks  it  inexpedient  so  to  do,  but  he  shall  at 
the  next  sitting  of  the  court  present  a  certificate  of  the  state  of  the  suit 
and  proceedings,  and  if  the  judge  shall  be  of  opinion  that  such  excess 
exists,  he  shall  make  an  order  for  the  transfer  of  the  suit  or  matter  to 
the  Court  of  Chancery ;  and  the  registrar  shall  make  and  file  with  the 
record  a  copy  of  such  certificate  and  order,  and  shall  transmit  the 
original,  together  with  the  order  of  the  judge  thereupon,  under  the  seal 
of  Uie  court,  by  post  or  otherwise,  to  the  office  of  the  clerk  of  records 
and  writs  in  chancery,  or  to  such  other  office  or  officer  as  the  lord 
chancellor  may  by  general  order  direct,  and  shall  also  send  notice,  by 
post  or  otherwise,  of  the  fact,  to  all  parties  and  persons  entitled  to  bie 
served  with  a  copy  of  the  decree"  (a). 

Order  of  Transfer  of  Suit  or  Matter  to  Court  qf  Chancery  (6). 

Whereas  it  appearing  that  the  subject-matter  of  this  suit  exceeds  in 
amount  the  sum  of  500/.,  it  is  ordered  that  this  suit  [or  matter]  be 
transferred  to  the  High  Court  of  Chancery,  together  with  the  annexed 
certificate  of  the  registrar  of  this  court,  showing  the  state  of  the  suit 
[or  matter]  and  the  proceedings  that  have  been  had  therein  in  this  court 

By  the  court, 

Registrar. 


§  3. — Transfer  from  the  Court  of  Chancery  to  the  County 

Court. 

"The  County  Courts  Act,  1867"  (30  &  31  Vict.  c.  142),  enacts 
that— 

ProoMdiogi        Sect.  8.  '*  Where  anv  suit  or  proceeding  shall  be  pending  in  the  High 
toSStSJiS  Court  of  Chancery,  which  suit  or  proceeding  might  have  been  com- 


be tnuaiMhrred 


(a)     County    Court    Orders    and  (b)  County  Conrt  Forms  in  Equity, 

Roles  u&  Equity,  1868,  Order  XYUI.      1868,  No.  40.    See  form  of  heading, 
Role  1.  ante,  p.  52. 
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menced  in  a  county  court,  it  shall  be  lawful  for  any  of  the  parties     Pabt  iv. 
thereto  to  apply  at  chambers  to  the  judge  to  whose  court  the  said  suit    <^haf.  ix. 
or  proceeding  shall  be  attached  to  have  the  same  transferred  to  the  to  county 
county  court  or  one  of  the  county  courts  in  which  the  same  might  have  court*,  which 
been  commenced  (c),  and  such  judge  shall  have  power  upon  such  ap-  "mmenced 
plication,  or  without  such  application,  if  he  shall  see  fit,  to  make  an  therein. 
order  for  such  transfer,  and  thereupon  such  suit  or  proceeding  shall  be 
carried  on  in  the  county  court  to  which  the  same  shall  be  ordered  to  be 
transferred,  and  the  parties  thereto  shall  have  the  same  right  of  appeal 
that  they  would  have  had  had  the  suit  or  proceeding  been  commenced  in 
the  county  court" 

The  following  Rules  relate  to  transfers  under  the  above  section: — 

"Where  any  suit  or  proceeding  is  transferred  under  section  8  of  the  ^^^.^P'^' 
30  &  31  Vict.  c.  142,  to  a  county  court,  the  plaintiff  shall  lodge  with  the  Tnmtcr  bom 
registrar  thereof  the  order  of  transfer,  together  with  all  original  docu-  Court  of 
raents  in  the  suit  or  proceeding  in  his  possession,  and  also  a  statement  Sndcrroction 
of  the  names  and  addresses  of  the  several  parties  to  the  suit,  and  their  s  of  so  &  si 
attorneys,  and  the  defendant  shall  lodge  all  original  documents  in  the  vict.c  142. 
suit  or  proceeding  in  his  possession,  and  either  party  shall  from  time  to 
time  lodge  office  copies  of  any  further  documents  the  judge  or  registrar 
may  require"  (d). 

"  The  registrar  shall  forthwith  indorse  on  the  order  of  transfer  the       Rule  t. 
date  on  which  the  same  was  lodged"  (e).  indowemcnt. 

"  When  the  order  of  transfer  is  lodged,  the  registrar  shall  forthwith  p  J?"^*  *• 
apply  to  the  judge  for  directions  as  to  the  further  steps  in  the  suit  or  a^^to' 
proceeding,  and  thereupon  the  judge  may  give  such  directions  for  carry-  Judge  for 
ing  on  the  suit  or  proceeding  as  he  may  think  fit,  or  he  may  appoint  a  ^'"•''"^^^o"* 
time  to  hear  and  determine  any  matters  in  such  suit  or  proceeding, 
and  direct  the  registrar  to  summon  all  parties  to  appear  on  the  day  so 
appointed.    And  the  judge  shall  also,  if  ne  think  fit,  order  the  registrar 
to  give  notice  to  the  parties  to  the  suit  or  proceeding,  or  any  of  them, 
that  the  order  of  transfer  has  been  lodged"  (/). 


§  4,— Transfer  from  one  County  Court  to  another. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts 
'that — 

Sect.  11.  **  If  during  the  progress  of  a  suit  or  matter  it  shall  be  made  Aitotnmifer 
to  appear  to  the  court  that  the  same  could  be  more  conveniently  pro-  Jli^conmy* 
secuted  in  some  other  county  court,  it  shall  be  competent  for  the  court  court  tu 
to  transfer  the  same  to  such  other  county  coiut,  and  thereupon  the  suit  *"»">«'• 
or  matter  shall  proceed  in  such  other  county  court." 

{o)  If  an  officer  of  a  coimty  coart  ford  v.  Gudgeon,  40  L.  J.  (N.  S.) 

is  a  defendant,  the  suit  ma^  be  trans-  Ch.  514. 

f erred  to  an  adjoining  district,  the  (d)     County    Court    Orders    and 

judge  of  which  is  not  the  judge  of  a  Rules  in  Equity,  1868,  Order  XYHI. 

court  of  which  the  defendant  is  an  Rule  2. 

officer,  19  &  20  Vict.  c.  108,  s.  21 ;  see  {e)  Id.  Rule  3. 

28  &  29  Vict.  c.  99,  s.  21;  and  Lin-  {/)  Id,  Rule  4. 
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PamIV.         This  is  a  strong  power  given  to  a  judge  of  one  court  to  transfer 
Chap.  IX.    ^  g^j^  absolutely  from  his  own  court  to  another.     There  is  no 
appeal,  however,  from  the  order  (g), 

OitSer  xxiii.  "  Where  suits  or  proceedings  shall  be  commenced  in  different  courts 
Tmwferof  ^7  parties  in  the  same  interest,  such  suits  or  proceedings  shall  be  trans- 
suits  or  pro-  ferred  to  the  court  in  which  the  first  plaint  or  petition  was  filed,  and 
*****'">^^™"*  shall  there  be  proceeded  with  in  the  same  way  in  all  respects  as  if  they 
another  In       had  been  commenced  in  that  court"  (A). 

oertalu  cases. 

(g)  As    to     appeals,    see    postf      in  Equity,  1868,  Order  XXllI.  Role 
Chap.  X.  20. 

(A)  County  Court  Orders  and  Rales 
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CHAPTER  X. 

APPEAL. 

"The  County  Courts  Act,  1865"  (28  &  29  Vict.  c.  99),  enacts 
that— 

Sect  18.  "  If  any  part^  in  a  suit  or  matter  under  this  act  shall  be  dis-  partla 
satisfied  with  the  aetermination  or  direction  of  a  judge  of  a  county  court  ■n>i«ved 
on  any  matter  of  law  or  equity,  or  on  the  admission  or  rejection  of  any  °**'^  ******* ' 
evidence,  such  party  may  appeal  from  the  same  to  the  vice-chancellor 
authorized  as  aforesaid,  provided  that  such  party  shall,  within  thirty 
days  after  such  determination  or  direction,  give  notice  of  such  appeal 
to  the  other  party  or  his  attorney,  and  also  deposit  with  the  registrar  of 
the  county  court  the  sum  of  ten  pounds  as  security  for  the  costs  of  the 
appeal ;  and  the  said  court  of  appeal  may  make  such  final  or  other  de- 
cree or  order  as  it  shall  think  fit,  and  may  also  make  such  order  with 
respect  to  the  costs  of  the  said  appeal  as  such  court  may  think  proper ; 
ana  such  orders  shall  be  final ;  provided  that  nothing  herein  contained 
shall  authorize  any  party  to  appeal  against  any  decision  of  a  county 
court,  given  upon  any  question  as  to  the  value  of  any  real  or  personal 
property,  for  the  purpose  of  determining  tlie  question  of  the  jurisdiction 
of  the  court  under  this  act,  nor  to  appeal  against  the  decision  of  a  county 
court  on  the  ground  that  the  proceedings  might  or  should  have  been 
taken  in  any  other  county  court." 

Sect.  19.  '^  In  any  case  which  may  be  the  subiect  of  an  appeal  under  Appeal  to  be 
this  act  in  causes  arising  within  the  county  palatine  of  Lancaster,  the  JJ^  •"}**J 
appeal  may  be  made  either  to  the  High  Court  of  Chancery  or  a  vice-  (kiart  of  ' ' 
chancellor  thereof,  or  to  the  Court  of  Chancery  of  the  county  palatine  of  ^JJSJ®'* 
Lancaster  or  the  vice-chancellor  thereof;  and  that  in  case  of  an  appeal  ^y^r.    ^' 
to  the  Court  of  Chancery  for  the  said  county  palatine  or  the  vice-chan- 
cellor thereof,  the  order  on  such  appeal  shall  have  the  same  effect  as 
if  it  had  been  made  by  a  vice-chancellor  of  the  High  Court  of  Chancery ; 
but  no  appeal  shall  be  made  to  the  Court  of  Chancery  of  the  said  county 
palatine  or  the  dee-chancellor  thereof  unless  the  consent  thereto  in  writ- 
mg  of  the  respondent  or  respondents  on  such  appeal,  or  of  his  or  their 
solicitor  or  solicitors,  shall  be  first  obtained." 

Sect.  18  appears  to  give  a  very  reasonable  and  ample  power  of 
appeal,  not  confined  at  all  by  the  amount  in  difference,  and  allow- 
ing full  time,  after  the  decision  of  the  county  court  judge,  for 
parties  to  decide  whether  they  will  appeal,  and  requiring  a  mode- 
rate sum  by  way  of  deposit  for  costs.  ^^^^ 

"  Where  any  party  desires  to  appeal  under  section  18  of  the  Act      Rule  i. 
against  the  determination  or  direction  of  a  judge  of  a  county  court,  b^^Se.'**** 
such  appeal  shall  be  had  in  accordance  with  the  provisions  of  u  fr  u  vict. 
section  15  of  13  &  14  Vict.  c.  61  (a),  upon  a  case  to  be  stated  for  Ji^V.** 

and  m  18  ami 

{a)  See  ante,  Vol.  I.  p.  287.  ^^  "^  ****  ^''^ 

D.      VOL.  II.  I 
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Paut IV. 
Chap.  X. 
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Notice  of 
appeal. 


Rale  8. 
Proceedliiga 
not  to  be 
fsta>'ed  unless 
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cellor or 
judge  other- 
wise order. 

Order  XX. 

Rules. 
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Onler  XIX. 
Rule  4. 
Case  to  be 
Ktffned  by 
Judge. 


Rule  H. 
Where  par- 
ties do  not 
Otffee  on  ease, 
judffe  to 
settle  sonie. 


Rule  ti. 
Copy  of  case 
deposited 
mrlth  re- 
gistrar. 


tlie  opinion  of  the  vice-chancellor  appointed  in  that  behalf  by  the 
lord  chancellor"  (b): 

**  The  notice  of  appeal  shall  be  in  writing,  and  shall  be  signed 
hj  the  appellant,  his  counsel  or  attorney,  and  such  notice  shall  be 
sent,  together  with  the  statement  of  the  grounds,  by  post  or  other- 
wise, to  the  registrar  as  well  as  to  the  successful  party"  (c). 

"  The  pendency  of  an  appeal  shall  not  operate  as  a  stay  of  pro- 
ceedings, but  the  vice-chancellor  to  whom  such  appeal  is  made,  or 
the  judge  from  whose  decree  or  order  the  appeal  is  made,  may 
stay  the  proceedings  pending  the  appeal,  on  such  terms  as  to 
giving  security  or  otherwise  as  to  such  vice-chancellor  or  judge 
may  seem  fit"(rf). 

"Whenever  a  notice  for  appeal  is  given,  the  registrar  shall 
detain  the  proceeds  of  any  execution  which  may  then  be  in  or  may 
come  into  his  hands  pending  such  appeal,  to  abide  the  event  of 
such  appeal,  unless  the  judge  shall  otherwise  order"  (c). 

"  The  appellant  shall  prepare  the  case  for  appeal,  and  all  cases  on 
appeal  shall,  unless  the  judge  shall  otherwise  order,  be  presented 
to  him  for  signature  at  the  court  held  next  after  the  parties  shall 
have  agreed  upon  the  same;  and  if  the  judge  approves  thereof 
it  shall  be  signed  by  him,  and  sealed  with  the  seal  of  the  court ; 
but  where  the  judge  does  not  approve  of  the  case  submitted  to 
him,  both  parties  shall  be  summoned  to  attend  him  where  and 
when  the  judge  shall  appoint,  and  at  the  place  and  time  so  ap- 
pointed both  parties  shall  be  heard  as  to  the  form  of  the  case,  and  the 
judge  shall  finally  settle  and  sign  the  same,  and  it  shall  then  be 
aealed  by  the  registrar"  (/). 

**  Where  the  parties  do  not  agree  upon  the  form  of  the  case  to 
be  stated,  the  appellant  shall  loilge  with  the  registrar  the  draft 
case  prepared  by  him,  and  the  registrar  shall  give  notice  to  the 
parties  that  the  same  has  been  so  lodged,  and  will,  on  a  day  to  be 
named  in  the  notice,  be  presented  to  the  judge  for  his  signature, 
and  on  such  day  the  parties  may  appear  before  the  judge,  who 
shall  determine  the  form  of  the  case,  and  finally  settle  and  sign 
the  same,  and  it  shall  then  be  sealed  by  the  registrar"  (g), 

"  When  the  case  shall  be  so  signed  and  sealed,  a  copy  thereof 
shall  be  deposited  with  the  registrar,  and  another  sent  by  post  or 
otherwise  by  the  appellant  to  the  successful  party  within  three  days 
next  after  the  time  of  signing  and  sealing  the  same,  and  if  the  ap- 
pellant do  not  comply  with  this  rule  the  successful  party  may  pro- 


(h)  County  Court  Orders  and 
Rules  in  Eqtiity,  1868,  Order  XIX. 
Bale  1. 

(c)  /<?.  Rule2. 

{d)  Id.  Rule  3.  In  accordance 
with  this  rule  the  yice-chancellor 
will,  if  he  thinks  fit,  stay  the  proceed- 
ings without  any  application  to  the 


judpfc.  Cheesemrlght  t.  TJiornf  38 
L.  J.  (N.  S.)  Ch.  Glu. 

{e)  County  Court  Orders  and 
Rules  in  P:quity,  18G8,  Onler  XX. 
Rule  8. 

(/)  Id.  Order  XIX.  Rule  4. 

(g)  Id.  Rale  6. 
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ceed  upon  the  decree  or  order  unless  the  judge  shall  otherwise     pait  iv. 
direct"  (h).  ^"^'-  ^• 


''  The  appellant  shall,  within  three  days  next  after  the  case  has  Kate  7. 
been  signed  and  sealed,  transmit  the  same  with  a  copy  thereof  transmitted, 
under  the  seal  of  the  courts  by  post  or  otherwise,  to  the  office  of 
the  clerks  of  records  and  writs  in  chancery,  or  to  such  other  office 
or  officer  in  the  court  as  the  lord  chancellor  may  by  general  order 
direct,  and  shall  give  notice,  by  post  or  otherwise,  to  the  successful 
party  that  he  has  done  so;  in  default  whereof  the  successful  party 
may  proceed  on  the  decree  or  order,  and  shall,  on  the  application 
to  the  court,  be  entitled  to  such  costs  as  he  shall  have  incurred  in 
consequence  of  the  appellant's  proceedings;  provided  that,  instead 
of  proceeding  on  such  decree  or  order,  the  respondent,  if  he  think 
fit,  may,  within  twenty-eight  days  from  the  signing  and  sealing  of 
the  case,  transmit  it  in  the  manner  described,  and  give  the  like 
notice  to  the  appellant  of  such  transmission"  (t). 

"If,  afler  the  case  has  been  transmitted,  the  appellant  do  not      R«ie8. 
prosecute  his  appeal,  the  court  of  appeal  may  dismiss  the  same  for  prSwAttS^ 
want  of  prosecution,  and  thereupon  the  decree  or  order  appealed  JJIJJ^"* 
from  may  be  prosecuted  and  enforced  as  if  there  had  been  no  such  ceed. 
appeal,  and  the  respondent  in  the  appeal  sliall  be  entitled  to  all 
costs  he  may  have  incurred  by  reason  of  the  appeal,  to  be  recovered 
as  costs  in  the  court  below!' (A). 

"  When  the  court  of  appeal  shall  have  made  a  decree  or  order,       Rule  9. 
either  party  may  deposit  the  same  or  an  office  copy  thereof  with  ^d^ilSJtoa 
the  registrar  of  the  county  court,  and  upon  being  so  deposited  such  appeal, 
decree  or  order  sliall  be  filed  and  may  be  enforced  as  if  it  had  been 
made  by  the  county  court"  (/). 

"All  the  rules  in  this  order  shall  apply  to  appeals  under  sect.  19      Ruieio. 
of  the  act  to  the  Court  of  Chancery  of  the  county  palatine  of  Lan-  ^£!Siter 
caster,  and  the  vice-chancellor  thereof,  except  that  the  case  when  JJ^JJjfJ 
signed  and  sealed  shall  be  transmitted  to  the  registrar  of  that 
court"  (m). 

Costs  on  Appeal.'] — Id  giving  or  withholding  costs  the  court 
takes  into  consideration  the  conduct  of  the  parties  during  the  liti- 
gation and  other  circumstances,  and  there  is  no  general  rule  that 
costs  should  follow  the  event  {n). 

i^h)  County  Conrt  Orders  and  Rules  costs  should  follow  the  result  of  an 

m  Equity,  1868,  Order  XIX.  Rule  6.  appeal,  is  contrary  to  the  practice  of 

(i)  Id.  Rule  7.  Lord    Mdan,   Sir    William    Grant 

(k)  Id.  Rule  8.  and  all  the  great  authorities.    It  has 

( /)  Id.  Rule  9.  never  been  the  rule  of  the  Court  of 

(w)  Id.  Rule  10.  Chancery,  and   shall   not  be  intro- 

(»)  In  FallofCi  v.  Slatter,  38  L.  J.  duced  by  roe."     There  is  not,  how- 

(N.    S.)    Ch.    609.     Stvart,  V.-C,  ever,  any  inflexible  rule  at  common 

said,  "  The  rule  of  common  law,  that  law.    See  ante,  Vol.  I.  pp.  295,  296. 


i2 


Ctaaiiocry. 


(     "6    ) 


CHAPTER  XI. 

FEES  AND  COSTS  UNDER  THE  EQUITABLE  JURISDICTION 

OF  THE  COUNTY  COURTS. 


§1— 
§2.- 
§3.- 
§4.. 


Fees. 

General  Rules  as  to  Costs. 

Scale  of  Costs  of  Counsel  and  Attornies. 

Miscellaneous  Rules  relating  to  Costs. 


§  1. — Fees. 

Suitors  pay  the  foUowing  fees,  which  are  received  by  the  regis- 
trar and  accounted  for  and  paid  over  by  them  to  the  treasurers  of 
their  respective  courts,  or  where  there  is  no  treasurer,  as  may  be 
directed  by  order  of  the  commissioners  of  the  treasury  (a). 

£   #.  d. 

For  every  plaint  or  petition       0  10    0 

For  eyenr  suit  or  matter  transferred  to  a  county  court  . .         . .  0  10    0 

For  the  hearing    ..        ••         • 10    0 

For  a  decretal  order         •         ..lOO 

For  a  final  decree  ••         ••         • 100 

N.B. — These  fees  are  only  to  be  charged  once  in  a  suit  or  matter. 

The  following  further  fees  are  received  by  the  registrars  for  the 
use  of  themselves  and  the  high  bailiffs  as  the  remuneration  for  the 
duties  performed  by  them  under  the  equitable  jurisdiction  of  the 
coorto: — 


Reoistrabs'  Fees. 

For  filing  every  plaint  or  petition,  and  issuing  sum- 
mons or  notice  thereon  

If  more  than  one  defendant,  then  for  eireiy  ad- 
ditional defendant  

If  defendant  out  of  England,  then  in  addition 
(including  filing  affidavit}  


Where  the  Sabject- 

matter  of  Uie  Salt  or 

Proceedinff 

Does  not 
exceed  1001. 

Where  it  ex- 
ceeds 1001. 

£    #.    d. 

£  s.    d. 

0     6    0 

0    9    0 

0    2    0 

0    2    0 

;  0    5    0 

0    7    0 

(tf) «'  The  County  Courts  Act,  1S66" 
(28  &  29  Vict.  c.  99),  sect.  13,  and 
schedule,  specified  these  fees  in  the 
first  instance  (see  ante.  Vol.  I.  pp. 
20^  n..  and  91) ;  but  these  fees  are 


superseded  by  an  Order  of  the 
Treasury  of  30th  December,  1867. 
See  the  entire  Order,  ante,  Vol.  I.  pp. 
17  -24. 
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RSOISTKABS'  FEES—cont%nu€d. 

For  filiog  or  recording  order  by  jadge  for  adjonm- 
ment       ••         ••         ••         ••         •»         ••         •• 

For^jssaing^  eyeiy  wammt  .  • 

For  preparing  power  of  attorney  

For  filing  affidarit  and  receipt,  giving  certificate,  And 
issning  notices  in  matters  nnder  Order  XI.,  Bules 

6  to  16  indosive  

Where   the  notices  nnder  Order  XL,  Rnle  16,  shall 

exceed  fiye,  then  for  eyeiy  additional  notice  6d. 
For  filing  and  sealing  every  affidavit,  or  other  docu- 
ment not  being  a  document  annexed  to  an.  affidavit. . 
For  every  appUcadou  to  inspect  an  affidavit    .  • 

For  every  summons  to  a  witness  

For  attesting  admission  of  defendant  and  filing 

For  filing  statement  of  defendant,  or  notice  by  plaintiff 

for  dismissal  of  cause 

For  drawing,  filing,  and  sealing  every  decretal  order 
final  decree,  or  an  order  on  a  petition,  or  application 
for  an  order  in  the  nature  of  an  injunction  (includ- 
ing issuing  the  copy  of  same  for  service)      .  •         • . 
If  more  than  one  copy  of  decree,  &c.  to  be  issued, 

then  for  every  additional  copy 

For  perusing  and  tiling  papers,  application  to  judge, 
drawing  directions  to  proceed,  and  notice  to  par- 
ties on  transfer  of  proceedings  ^m  Court  of  Chan- 

cenr        

For  drawing  advertisements  and  inserting      •  • 

For  advertisements, — sum  paid. 
For  every  sitting  in  which  the  re^strar  is  employed  in 
taking  accounts,  making  inquiries,  or  actmg  as  a 

spedd  examiner  . .         • .         

When  the  sitting  is  longer  than  one  hour,  then  for 

every  additiomd  hour  or  part  of  an  hour 
Where  the  registrar  shall  be  required  to  attend 
elsewhere  than  at  the  court  or  office,  in  addition 

to  the  above  . .         •  • 

Mileage  one   way  from  the  office  to  place  of 
examination,  for  each  mile 
For  application   to  judge  for  further  directions  (in- 
cluding drawing  order)  . .         • .         •  •         .  • 
For  drawing  draft  order  for  an  ex  parte  application, 

and  the  order  as  afterwards  made 
For  certificate  directed  to  be  made  by  any  decretal 

order       . .         . .         . .         •  • 

For  every  inspection    of    certificate    at    registrar's 

office 

For  giving  any  notice  required  by  any  of  "  the  orders" 

(including  copying) 

For  office  copy  of  every  document,  per  folia  •  • 


Where  the  Sabject- 

matter  of  the  Suit  or 

Prooeedlnff 


Paet  IV. 

cbap.  xr. 


Does  not 
exceed  100<. 


£  #.  d. 

0  2  6 

0  2  0 

0  3  0 


0    6    0 


Where  It  ex- 
ceeds 1001. 


0     2    6 


0  15     0 
0    2    0 


1     1     0 
0    5    0 


0    7  0 

0    6  0 

0  10  0 

0    0  6 

0    7  0 

0  10  0 

0  15  0 

0     10 

0    2  0 

0    0  4 


£  #.  d, 

0  4  0 

0  8  0 

0  3  0 


0    9    0 


0 

1 

0 

0 

I 

0 

0 

1 

0 

0 

2 

0 

0 

3 

6 

0 

5 

0 

0 

3 

6 

0 

5 

0 

0    4    0 


15    0 
0    2    0 


1     1    0 
0    7    0 


0  10  0 

0  7  0 

1  0  0 
0  0  6 
0  12  0 

0  15  0 

1  10  0 

0    2  0 

0    2  6 

0    0  4 
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Where  the  Sabject- 

matter  of  the  Salt  or 

rroceedlng 


Reqistrars*  Fees — continued. 

For  making  and  transmitting  note  of  any  decretal 
order  or  nnal  decree,  or  of  an  order  made  on  petition 
nnder  Order  XXm.,  Rule  24  ..         .. 

For  auditing  receiver's^  accounts  where  sum  in  account 

does  not  exceed  100^ 

And  for  every  additional  501.,  or  fraction  thereof . 

For  every  application  for  a  search  and  searching 

For  taxation  of  costs        ..         ..         •• 

For  payment  out  of  court  and  taking  receipt  for  divi- 

dcnds  on  stock,  exceeding  1/.  and  not  exceeding  51, . 

Exceeding  51.  . .         . .         . .         . .         • . 

For  procuring  investments  in  consols,  5s.  per  cent,  on 
the  amount  invested,  exclusive  of  hankers'  and 
brokers'  commission. 

For  drawing  orders  under  Order  XVII.,  Rule  7         •  • 


Does  not 
exceed  lOO;. 


£    s.   d. 


0    2    6 


Where  It  ex- 
ceeds lOQL 


High  Bailiffs'  Fees. 

For  calling  the  cause 

For  service,  within  home  district,  of  every  summons, 
petition,  notice,  or  order,  not  being  summonses  to 
jurors — 

If  within  one  mile  of  court  house  . .         .  •         . . 

If  beyond  one  mile,  then  for  every  additional  mile, 

or  part  of  a  mile    . .         •  •         . .         . .         .  • 

For  service  of  every  summons,  petition,  notice,  or  order 

in  a  foreign  district      . .         . .         •  • 
Where  service  is  ordered  to  be  personal,  then  an  ad- 
ditional fee  of    . .         . .         .  •         • .         •  • 

For  affidavit  of  service,  when  required 

For  the  execution  of  each  warrant  within  home  dis- 
trict         

With  an  allowance  of  mileage,  double  the  amount 
of  the  allowance  on  summonses. 
For  execution  of  each  warrant  in  a  foreign  district    . . 
Keeping  possession,  for  each  day  the  man  is  actually 
in  possession 
3s.  (id.  of  the  above  sum  is  to  he  paid  to  the 
man  in  possession,  and  his  receipt  produced  to 
registrar. 
Superintending  sale,  whether  by  auction  or  private  con- 
tract, making  out  account,  and  paying  money  into 
court,  21.  per  cent  on  first  60/.  so  paid,  and  \l.  per 
cent,  on  all  afterwards. 


N.B. — Where  the  amount  or  value  of  the  subject-matter  of  the  suit  or  pro- 
ceeding is  not  disclosed  by  the  plaint  or  petition,  it  shall  be  taken  not  to 
exceed  100/.,  and  the  fees  charged  accordingly.    If,  however,  the  judge  riiaU 


0    4    0 


0    2    0 


0  2  6 

0  0  6 

0  6  0 

0  3  6 

0  2  0 

0  6  0 


0  10    0 
0    6    0 


£   s.    d. 


0    8    6 


0 

6 

0 

0 

6 

0 

0 

2 

6 

0 

2 

6 

0 

2 

0 

0 

2 

0 

0 

5 

0 

0 

7 

0 

0 

2 

0 

0 

2 

0 

0 

3 

0 

0 

3 

0 

0    4    0 


0    3    0 


0    6  0 

0    0  6 

0    7  6 

0    6  0 

0    4  0 

0  10  0 


0  15    0 
0    7    6 


GENERAL  RULES  AS  TO  COSTS  OF  SUITS. 


119 


sabseqnently  certify  that  the  amoant  or  valne  of  the  subject-matter  does  PAmrlY. 
exceed  100^,  the  difference  between  the  fees  np  to  that  time  taken  and  those  Chap,  xi. 
that  wonld  have  been  taken  had  it  exceeded  100^.  may  Uien  be  taken. 


§  2. — General  Rules  as  to  Costs. 

The  giving  of  costs  in  equity  is  entirely  discretionary.  "It 
mast  not  be  supposed,  however,  that  the  court  is  not  governed  by 
definite  principles  in  its  decisions  relative  to  the  costs  of  proceed- 
ings before  it.  All  that  is  meant  by  the  dictum  that  the  giving 
of  costs  in  equity  is  entirely  discretionary  is,  that  the  court  is  not, 
like  the  ordinary  courts,  held  inflexibly  to  the  rule  of  giving  the 
costs  of  the  suit  to  the  successful  party  (6);  but  that  it  will,  in 
awarding  costs,  take  into  consideration  the  circumstances  of  the 
particular  case  before  it,  or  the  situation  or  conduct  of  the  parties, 
and  exercise  its  discretion  with  reference  to  those  points.  In  exer- 
cising this  discretion,  however,  the  court  does  not  consider  the 
costs  as  a  penalty  or  punishment,  but  merely  as  a  necessaiy  conse- 
quence of  a  party  having  created  a  litigation  in  which  he  has 
failed  (c);  and  the  court  is  generally  governed  by  certain  fixed 
principles  which  it  has  adopted  upon  the  subject  of  costs,  and  does 
not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of  the 
judge  before  whom  the  cause  happens  to  be  tried"  (d). 

Costs  out  of  the  Estate  or  Fund.^ — "A  difference  between  the 
courts  of  law  and  equity,  with  respect  to  costs,  frequently  arises 
from  the  nature  of  the  property  over  which  the  latter  are  called 
upon  to  exercise  their  jurisdiction.  A  large  proportion  of  suits  in 
equity  are  instituted  for  the  purpose  of  obtaining  the  administra- 
tion of  property ;  and  in  cases  of  that  description,  the  practice  of 
the  court  is,  not  to  direct  the  costs  of  the  proceedings  to  be  paid 
by  one  party  to  another,  but  to  order  payment  of  them  out  of  the 
estate.  The  court  will  also,  for  the  purpose  of  affording  due  pro- 
tection to  trustees  or  others  concerned  in  the  administration  of 
trust  property,  order  the  costs  they  have  been  put  to,  to  be  paid 
out  of  the  trust  fund  which  is  the  subject  of  litigation"  (c). 


(ft)  Costs  in  the  conrts  of  common 
law,  in  general,  follow  the  event,  not 
by  reason  of  any  "  inflexible  mle," 
bat  by  force  of  express  statute.  See 
Gray  on  Costs.  As  to  costs  on  appeal 
see  ante,  p.  115.  Costs  may  be  given 
where  the  cause  is  stmck  oat  for  want 
of  jarisdiction.  See  30  &  31  Vict 
c  142,  s.  14,  antft  Vol.  I.  p.  70. 

(c)  Per  Lord  Cranivorth  in  Clarke 
V.  Hart,  6  H.  L.  Cas.  683. 

(rf)  Daniell's  Chancery  Practice, 
5th  edit  pp.   1236,   1289.     In    the 


county  courts  the  judge  in  exercising 
his  discretion  is  expressly  required  to 
take  into  consideration  the  facts  of  a 
defendant  having  or  not  having 
availed  himself  of  the  powers  given 
to  a  defendant  after  service  of  the 
sammons  to  state  the  nature  of  his 
case  or  defence.  See  County  Court 
Orders  and  Rules  in  Equity,  1868, 
Order  11.  Rule  3,  ante,  p.  63. 

(0)  Danieirs    Chancery  Practice, 
5th  edit  p.  1289. 
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Coats  as  between  *^  Party  and  Party ^^  and  *^  Solicitor  and 
Client.^'] — The  Court  of  Chancery  makes  a  distinction  with  regsrd 
to  the  principle  upon  which  the  officer  of  the  court  is  to  proceed 
in  the  taxation  of  costs,  hj  allowing  a  larger  proportion  of  actual 
expenditure  to  parties  holding  particular  cliaracters  than  it  allows 
in  ordinary  circumstances.  This  distinction  is  marked  by  the 
terms  of  "costs  as  between  party  and  party,**  which  are  the  ordi- 
nary costs  allowed  by  the  court,  and  "costs  as  between  solicitor 
and  client,"  which  are  the  c^sts  allowed  by  the  court  to  parties 
filling  the  characters  alluded  to  {/), 

The  "scale  of  costs  and  charges  to  be  paid  to  counsel  and  attor- 
nies  in  equitable  matters,"  under  the  County  Courts  Act,  does  not, 
however,  appear  to  contemplate  any  system  of  taxation  between 
•  "solicitor  and  client."  The  scale,  however,  expressly  directs  that 
"where  in  the  course  of  a  cause  or  matter  a  party  suing  or  sued  in 
a  fiduciary  or  representative  character  necessarily  incurs  costs  not 
allowed  upon  taxation  between  party  and  party,  the  registrar  shall 
apply  to  the  judge  to  allow  such  sums  as  he  may  think  fit  out  of 
any  funds  in  court  applicable  to  that  purpose"  {g), 

CostSj  Charges  and  Expenses  in  the  case  of  Trustees^] — "  It 
frequently  happens  that  in  suits  to  which  tmstees  or  personal  repre- 
sentatives are  parties,  either  as  plaintiffs  or  defendants,  and  which 
do  not  involve  any  account,  they  have  incurred  expenses  which  it 
is  very  right  they  should  be  reimbursed,  but  which  do  not  fall 
under  the  denomination  of  costs  of  the  suit,  even  when  directed  to 
be  taxed  as  between  solicitor  and  client.  Of  this  nature  are  cases 
laid  before  counsel,  for  their  opinion  preparatory  to  the  institution 
of  the  suit,  and  many  other  charges  of  that  description,  to  which, 
when  there  is  a  decree  directing  an  account,  a  trustee  would  be 
considered  entitled  under  the  head  of  just  allowances,  but  which, 
when  there  is  no  decree  for  an  account,  and  consequently  no  oppor- 
tunity of  claiming  just  allowances,  a  trustee  would  be  in  danger  of 
losing;  especially  in  cases  where  the  suit  does  not  involve  property 
out  of  which  they  can  be  retained,  or  dispose  of  the  whole  of  the 
trust  fund.  The  court  will,  therefore,  in  such  cases,  upon  the 
statement  that  such  charges  have  been  incurred,  extend  the  order 
for  the  taxation  of  costs,  as  between  solicitor  and  client,  to  the 
costs,  charges  and  expenses  properly  incurred  by  the  trustee. 
Under  such  a  direction  as  this,  the  trustee  may  obtain  all  such 
expenses  as  he  has  properly  incurred,  relating  to  the  trust  property, 
in  or  in  connection  t^ith  the  suit,  although  they  arc  not  properly 
costs  in  the  cause"  {h). 


(/)  Daniell'8  Chancery  Practice,  Hns,  40  L.  J.  (N.  S.)  Ch.  614. 

5th  edit.  p.  1239.  As  an  illustration  of  (g)  See  the  scale  of  cwts,  post , 

the  fixed  mles  goyeming  the  courts  p.  123. 

of  equity  as  to  costs  between  *'  solici-  (A)  Daniell's  Chancery  Practice, 

tor  and  client,"  see  Turner  v.  CoU  6th  edit.  p.  1304. 
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§  3.— Scale  of  Costs  of  Counsel  and  Attornirs. 

The  act  giving  equitable  jurisdiction  to  the  county  courts  em- 
powered the  county  court  judges,  who  framed  rules  and  orders  for 
the  practice  of  the  court,  also  to  frame  a  scale  of  costs  and  charges 
to  be  paid  to  counsel  and  attorn ies  (t). 

The  following  is  the-  scale  of  costs  and  charges  now  in 
force  (A) : — 

A  Scale  of  Costs  and  Charges  to  be  paid  to  Counsel  and 
Atiornies  in  Equitable  Matters,  under  "  The  County  Courts 
Act,  1865,"  and  "  The  County  Courts  Act,  1867." 


Paet  IV. 

CHAP.  xr. 


InstractioDB  to  sne  or  defend        . .         . .         . .         •  • 

Application  for  sabstitnted  service  or  service  out  of 
England    ..         ..         

Service  sum  allowed  b^  pdge. 

Drawing  plaint,  or  petition,  or  statement  hy  defendant, 
or  preparing  instmctions  for  counsel  to  draw  the  same, 
and  attendance  therewith  

Fee  to  counsel  and  clerk  therewith  

Attendance,  and  tiling  plaint,  petition,  admission  or 
statement . .         ...... 

Every  copy  of  plaint,  petition,  admission,  or  statement  . 

Examining  and  taking  minntes  of  evidence  of  each 
witness  afterwards  allowed  by  the  jndge  (whether 
coansel  employed  or  not)  .  •         . .         •  • 

If  above  six  folios,  allowed  on  taxation  for  every 
additional  folio        . .         . .         . .         •  • 

Drawing  brief  for  connsel,  per  folio        

Ck>py  brief,  per  folio,  and  necessary  documents  to  ac- 
company same     . .         . .         •  •         

Attending  counsel  therewith 

Fee  to  connsel  and  clerk,  sum  paid  not  exceeding        • . 

If  conference  with  counsel  allowed,  appointing  it  and 
attending  connsel 

Fee  to  connsel  and  clerk,  on  conference  . .         • . 

Attending  court  on  trial,  with  connsel    . . 

Attending  court  and  conducting  cause,  where  no  connsel 
employed  .  •         .  • 

Where  judgment  is  deferred,  attending  court  to  hear  it . 

Plans  and  models,  where  necessary  tor  use  at  hearing, 
by  special  order  on  taxation,  not  exceeding   •  • 

Witnesses*  expenses,  according  to  scale  in  force. 

Attending  taxing  costs      . .         . .         . .         . .         . . 


Lower  Scale 
not  exceed 
IngKXM. 


£   8.    d. 
0  10    0 

0    4    0 


0  13  4 

1  3  6 

0  3  4 

0  2  0 


0    3  4 

0    1  0 
0    10 

0    0  4 

0    3  4 

3    6  6 

0  10  0 

1  6  0 

0  13  4 

1  10  0 
0    6  8 

2  2  0 


Higher 

Scale 
above 

loo;. 


£   i.    d, 

0  15    0 

0    6    0 


1  0  0 

2  4  6 

0  6  8 

0  3  0 


0    6  8 

0     1  0 
0    10 

0    0  4 

0    3  4 

5  10  0 

0  13  4 

1  6  0 

1  1  0 

2  2  0 
0    6  8 

2    2  0 


0    6    8  !  0    G    8 


(0  See  "  The  County  Courts  Act, 
1866"  (28  &  29  Vict.  c.  99),  s.  17. 
ante,  Vol.  I.  p.  69.  See  also  "  The 
County  Courts  Act,  1867"  (30  &  31 


Vict.  c.  142),  sect  15,  antCf  Vol.  I. 
p.  59,  n. 

{k)  This  scale  came  into  operation 
in  all  county  courts  on  the  I  st  January, 
1868. 


122 


FEES  AND  COSTS. 


Paet  IV. 
Chap.  XL 


Lotrer  Scale 
not  exceed* 


Occasional  Costs. 

Lodging  order  of  traDsfer  .  •         . .         •  •         •  •         •  • 

Notice  to  produce,  notice  to  admit, — notice  of  application 
for  a  new  trial,  or  to  set  aside  proceedings, — including 
copies  or  duplicate  originals  and  sendee,  and  attending 
registrar  of  the  court  therewith,  such  notices  and  copies 
being  signed  by  the  attorney     . .         .  • 

On  receipt  of  notice  to  produce  or  admit  perusing  same, 
and  advising  thereon      ..         ..         •«         •• 

Attending  inspecting  documents  . .         •  • 

Milea|^,  one  way,  from  the  attorney's  place  of 
busmess  to  place  of  inspection  of  documents,  for 
each  mile,  not  exceeding,  unless  by  special  order 
of  judge,  in  the  whole  20  miles    • . 

All  necessary  affidavits,  not  exceeding  five  folios,  in- 
cluding filing,  each         .  •         

For  every  additional  folio •         •  • 

Oath  (sum  paid). 

Attending  court  to  support  or  oppose  any  application  or 
motion  without  counsel  •  •         .  • 

Attending  in  the  (ast-mentioned  cases  with  counsel 

Fee  to  counsel  and  clerk  not  exceeding  . . 

Preparing  admission  by  defendant  

Attorney's  travelling  expenses  to  attend  court,  one  way, 
not  exceeding  20  miles,  per  mile  .  •         • .         • . 

If  above  20  miles,  actual  cost. 

Where  in  the  opinion  of  the  registrar  he  cannot  return 
the  same  night,  in  addition  to  the  above  mileage 

Any  attendance  on  the  registrar,  or  before  an  examiner, 
or  any  attendance  upon  the  opposite  party,  which  the 
regintrar  may,  upon  taxation,  think  was  necessary   . . 

"When  the  attendance  is  longer  than  one  hour,  then  for 
every  additional  hour  or  part  of  an  hour 

All  costs  for  letters,  and  for  searches  for  certificates  of 
births,  marriages,  and  deaths  which  the  registrar  may, 
upon  taxation,  think  necessary,  such  sum  as  the  regis- 
trar shall  deem  reasonable. 

Fees  and  copies  (sum  paid). 

Drawing  accounts  and  other  documents  not  included  in 
the  foregoing  costs,  but  allowed  upon  taxation  of  costs 
to  be  necessary,  per  folio  . .         . .         •  • 

For  perusing  and  adapting  old  abstracts  of  title,  per 
three  sheets 

Drawing  abstracts  of  additional  deeds  and  documents, 
per  sheet  . . 

For  preparing  conditions  and  contracts  of  sale,  and  fair 
copy,  per  folio 

Where  condition  and  contract  are  not  submitted  to 
counsel,  in  addition  to  the  above  there  shall  be  allowed 
for  perusing  abstracts,  every  three  sheets 

Where  conditions  and  contracts  are  to  bo  settled  by 
counsel,  instructions  to  counsel  to  accompany  abstract, 
and  attendance  therewith,  or  letter 


inglOOL 

0  10 

d. 
0 

0    6 

8 

0    6 
0    6 

8 
8 

0    1 

0 

0    6 
0    1 

0 
0 

1     1 

0  15 

1  8 
0    8 

0 
0 
6 
4 

0    1 

0 

1  11 

6 

0    5 

0 

0    4 

0 

0    0 

8 

0    3 

4 

0    6 

8 

0    0 

8 

0    3 

4 

0    6 

8 

Rlffher 
Scale 

abore 
lOOC 


iL    9,    d, 

0  16    8 


0  13    4 

0  13    4 

0    6    8 

per  hoar. 


0    10 

0    6    0 
0    10 


1  1  0 
0  15  0 

2  4  6 
0    6  8 

0    10 


1  11    6 


0    7    0 
0    6    0 


0  0  8 
0  8  4 
0    6    8 


0    0    8 


0    3    4 


0  13    4 
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Fee  to  connsel  and  clerk 

Fair  copies  of  abstracts  of  title  or  of  accounts,  docu- 
ments, opinion  of  connsel,  and  of  papers  received  from 
connsel,  per  folio  •  •         •  •         •  • 

Attending  sale       

Where  by  any  proceeding  taken  by  the  opposite  party 
it  becomes  necessary  to  advise  or  receive  instmction 
from  a  client  in  the  progress  of  a  snit  or  matter,  for 
each  attendance 

Where  in  tlie  course  of  a  cause  or  matter  a  party  sning 
or  sued  in  a  fiduciary  or  representative  chiaracter 
necesNirily  incurs  costs  not  allowed  upon  taxation 
between  party  and  party,  the  registrar  shall  apply  to 
the  judge  to  allow  such  sums  as  he  may  think  fit' out 
of  anj  funds  in  court  applicable  to  that  purpose. 

Attendwg  taxing  costs 

All  necessaries  copies,  per  folio    •  •         .  • 

Office  copies  obtained  from  Court  of  Chancery  (sum 
paid). 

Letters  and  messages         •  •         • .         

Costs  op  the  Day  on  Adjournment. 

Attending  court  where  no  connsel  employed     .  •         • . 
Attending  with  counsel      . .         •  • 
Refresher  fee  to  counsel  and  clerk  not  exceeding         . . 
Witnesses'  expenses  same«s  on  trial. 


Costs  on  Appeal. 

Preparing  notice  of  appeal,  including  copies  and  service 
Preparing  case,  including  copies  •  •         .  •  ; 

Attending  judge  to  sign    ••         ..         ,.         ••         .. 
Attending  judge  in  case  of  difference  to  settle  . . 

Application  to  stay  proceedings   •  •         

Transmitting  case  and  copies,  including  notice,  to  suc- 
cessful party        

Application  to  judge  for  leave  to  proceed  on  judgment . 
Depositing  decree  or  order  of  Court  of  Appeal  . . 


Lower  Scale 
not  exceed- 
ing 1002. 


£    8.     d. 


0  0     4 

1  1    0 


0    6     8 


0    5    0 
0    0    4 


0    5    0 


0  16  0 
0  10  0 
13    6 


Higher 

Scale 

above 

100(. 
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£   #.  d. 


0    0    4 
2    2    0 


0  13    4 


0    7    0 
0    0    4 


0  10    0 


1  0    0 
0  15    0 

2  4    6 


0    7 

0 

0  10 

0 

0  10 

0 

1  15 

0 

0    6 

0 

0    7 

0 

0  10 

0 

0  16 

0 

0    7 

0 

0  10 

0 

0    5 

0 

0    7 

0 

0    5 

0 

0    7 

0 

0    8 

0 

0    4 

0 

N.B.— The  registrar  is  to  tax  the  Bills  of  Costs  upon  the  lower  scale  when 
the  subiect-matter  of  the  suit  or  proceeding  does  not  exceed  100/.,  and  upon 
the  higher  when  it  exceeds  100/. 
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cifrJ/xr.  §  "^^ — Miscellaneous  Rules  relating  to  Costs. 

'  Taxation.']^ 

OniiT  xxiiL      **The  registrar  shall  be  the  taxing  officer  of  the  court**  (I). 

KUIQ  itk% 

officer.  Allowance  to  Witnesses,"]  — 

Order  iiL  ''The  allowance  to  be  made  to  witnesses  for  attendance  either  before 

Rule  II.  ^hg  court  or  reiristrar  shall  in  no  case  exceed  the  highest  rate  of  the 

iririitmoB.  allowance  in  actions    (m). 

■  >   • 

Costs  to  Cr^cfttor^.l  -  Creditors  are  entitled  to  the  costs  of 
successfully  proving  debts  according  to  the  scale  of  costs  in  that 
behalf(ii). 

Interest  on  Costs,] — Where  a  decree  or  order  is  made  in  which 
the  payment  of  any  costs  previously  taxed,  is  ordered,  the  amount 
as  taxed,  including  the  costs  of  taxation,  may  be  ordered  and 
directed  by  the  court  to  be  paid  with  interest  at  four  per  cent  from 
the  date  of  the  certificate  of  taxation ;  ''  the  amount  of  such  inte- 
rest to  be  verified  by  affidavit  and  to  be  payable  and  recoverable 
out  of  the  same  fund  or  in  the  same  manner  as  the  amount  of  such 
costs"  (o). 

Charging  Property  with  Costs.]— the  act  23  &  24  Vict,  c  127, 

enacts  that — 

Sect.  28.  "  In  every  case  in  which  an  attorney  or  solicitor  shall  be 
employed  to  prosecute  or  defend  any  suit,  matter  or  proceeding  in  any 
court  of  justice,  it  shall  be  lawful  for  the  court  or  judge,  before  whom 
any  such  suit,  matter  or  proceeding  has  been  heard  or  shall  be  depend- 
ing, to  declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved,  and  upon  such  declaration  oeing  made 
sucn  attorney  or  solicitor  shall  have  a  charge  upon  and  agunst  and  a  right 
to  payment  out  of  the  property,  of  whatever  nature,  tenure  or  kind  the  same 
may  be,  which  shall  have  been  recovered  or  preserved  through  the  instru- 
mentality  of  anv  such  attorney  or  solicitor,  for  the  taxed  costs,  charges 
and  expenses  of  or  in  reference  to  such  suit,  matter  or  proceeding ;  and 
it  shall  be  lawful  for  such  court  or  judge  to  make  such  order  or  orders 
for  taxation  of  and  for  raising  and  payment  of  such  costs,  charges  and 
expenses  out  of  the  said  property  as  to  such  court  or  judge  shall  appear 
just  and  proper,  and  all  conveyances  and  acts  done  to  defeat,  or  which 
sh^  operate  to  defeat,  such  charge  or  right,  shall,  unless  made  to  a  bona 
fide  purchaser  for  value  without  notice,  be  absolutely  void  and  of  no  effect 
as  against  such  charge  or  right :  provided  always,  that  no  such  order 
shall  be  made  by  any  such  court  or  judge  in  any  case  in  which  the  right 
to  recover  payment  of  such  costs,  charges  and  expenses  is  barred  by  any 
Statute  of  Limitations'"  {p). 


{t)  County  Court  Orders  and 
Rules  m  Equity,  1S6S,  Order  XXIII. 
Rule  21. 

(m)  Id.  Order  III.  Rule  11.  See 
ante.  Vol.  I.  p.  213. 

(f»)  See  County  Court  Orders  and 
Rules  in  Equity,  1S68,  Order  XXIII. 


Rule  22,  ante,  p.  100. 

(d)  23  &  24  Vict,  c  127,  s.  27. 

Ip)  See  In  re  Keane,  and  In  re 
Lnmley  v.  Desborovffh,  40  L.  J. 
(N.  S.)  Ch.  617.  See  also  "  The  At- 
torneys and  Solicitors  Act,  1870, 
jfostfp.  140. 
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CHAPTER  XII. 

SPECIAL  EQUITABLE  JURISDICTION  OF  THE  COUNTY 
COURTS  IN  VARIOUS  MATTERS. 

§  1. — Equitable  Jubisdiction  in  Charitable  Trusts. 

§  2. — Literary  Institutions. 

§  3. — Friendly  and  other  Societies. 

§  4,— Equitable  Jurisdiction  op  County  Courts  in  Windino- 
up  Societies  and  Companies. 

§  6.— Enforcino  or  setting  aside  Agreements  between  At- 
torneys AND  their  Clients. 

§  6. — Acknowledgment  op  Deeds  by  Married  Women. 


§  I. — Equitable  Jurisdiction  in  Charitable  Trusts 

Apart  from  and  previously  to  the  general  equitable  jurisdiction  of 
the  county  courts,  conferred  hj  the  Act  of  1865,  those  courts  had 
and  still  have  a  special  jurisdiction  of  an  equitable  kind  in  various 
matters.  Some  branches  of  this  special  jurisdiction,  already  more 
than  once  referred  to  (a),  form  the  subject  of  the  present  chapter. 
The  first  branch  of  this  special  jurisdiction  relates  to  charitable 
trusts  {b). 


(a)  See  ante,  p.  2,  and  Vol.  I.  p. 
46.  As  to  the  original  jurisdiction 
in  partnerehipfl  and  legacies  and  dis- 
tribatiTe  shares,  see  ante,  Vol.  I. 
K>.  29,  767. 

{b)  The  jurisdiction  of  the  connty 
oonrt  in  charitable  trnsts  is  so  rarely 
exercised,  and  the  powers  of  the 
county  oonrt  judge  are,  by  the  acts,  so 
blended  with  the  powers  andjurisdic- 
tions  of  the  High  Court  of  CnaDcery, 
that  it  is  considered  inexpedient  to 
do  more  in  this  work  than  to  give  an 
outline  of  the  practice.  The  statutes 
must  in  every  case  be  carefully  ex- 
amined, and  the  rules  and  forms  (in 
the  possession  of  every  registrar) 
referred  to,  before  proceedings  are 
actually  taken  in  the  county  court. 

The  following  acts  relate  to  charit- 


able trusts,  16  &  17  Vict.  c.  137, 
("The Charitable  Trusts  Act,  1863"); 
18  &  19  Vict.  c.  124  («*  The  Charit- 
able Trusts  Amendment  Act,  1855''); 
23  &  24  Vict.  c.  136  ("  The  Charitable 
Trusts  Act,  I860");  25  &  26  Vict  c. 
112  ("The  Charitable  Trusts  Act, 
1862")  ;  82  &  33  Vict.  c.  110  ("  The 
Charitable  Trusts  Act,  1869").  All 
the  preceding  acts  are  to  be  construed 
together  and  may  be  cited  as  "  The 
Charitable  Trusts  Acts,  1853  to  1869." 
A  subsequent  act,  83  &  84  Vict.  c. 
84,  amended  the  law  as  to  the  invest- 
ments on  real  securities  of  trust  funds 
held  for  public  and  charitable  pur- 
poses. Tne  analysis  of  the  practice 
given  in  the  text  is  taken  principally 
from  the  Report  of  the  Connty  Court 
Commissioners,  1855. 
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nixtrict  In 
wliith  pro- 
(■enUiKfH  are 
iimtUultHL 


Bj  the  16 &  17  Vict  c.  137  ("The  Charitahle  Trusts  Act,  1853," 
establishing  a  board  of  charity  commissioners),  and  by  amending 
and  extending  acts,  where  the  gross  annual  income  of  anj  charitj  (c) 
does  not  exceed  60/.  (d),  and  where  equitable  relief  is  required, 
jurisdiction,  subject  to  certain  conditions  in  the  acts,  is  given  to 
the  county  court  to  entertain  the  application,  and  to  give  such 
relief  and  make  such  orders  and  directions  in  relation  to  the  matter 
of  such  application  as  might  "  be  made  or  given  by  the  Court  of 
Chancery,  in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction,  or  by  the  lord  chancellor  intrusted  with  the  care  and 
commitment  of  the  custody  of  lunatics,"  in  a  suit  regularly  instituted, 
or  upon  petition,  as  the  case  may  require.  It  is  provided,  however, 
tliat  no  county  court  shall,  upon  any  proceedings  under  these  acts, 
have  jurisdiction  "  to  try  or  determine  the  title  at  law  or  in  equity 
to  any  real  or  personal  property,  or  any  term  or  interest  therein  as 
between  any  charity  or  the  trustee  thereof,  and  any  person  holding 
or  claiming  such  real  or  personal  property,  tenn  or  interest,  adversely 
to  such  charity,  or  to  try  or  determine  any  question  as  to  the  exist- 
ence or  extent  of  any  charge  or  trust"  (e).  A  right  of  appeal, 
subject  to  certain  conditions,  is  given  to  the  party  who  alleges 
himself  to  bo  aggrieved  by  or  dissatisfied  with  any  order  made  by 
any  county  court  (/). 

The  practice  with  reference  to  applications  under  the  act,  re- 
lating to  cliari table  trusts,  depends  principally  on  the  provisions  of 
**  The  Charitable  Trusts  Act,  1853,"  ou  certain  orders  framed  by 
the  lord  chancellor,  in  pursuance  of  a  power  contained  in  the 
act  (g),  and  on  the  general  practice  of  the  county  court 

The  county  court  in  which  proceedings  are  instituted,  is  the 
court  of  the  district  where  the  charity  is  established  or  administered, 
or  is  applicable  wholly  or  partially  to  or  for  objects  or  purposes 
within  the  district,  or  any  two  or  more  of  such  districts  (h)»  Where 
two  or  more  county  courts  have  jurisdiction  concurrently,  the 


(r)  "Charity"  means  "every  en- 
dowed foundation  and  institution 
tHking  or  to  take  effect  in  England  or 
Wales,  and  coming  within  the  mean- 
ing, purview  or  interpretation  of  the 
statute  of  the  forty-third  year  of 
Qncen  Elizabeth,  chapter  4,  or  as  to 
which,  or  the  administration  of  the 
revenues  or  property  whereof  the 
Court  of  Chancery  has  or  may  exer- 
cise jurisdiction"  ^16  &  17  Vict.  c. 
1 37,  8.  66) ;  and  it  includes  "  every 
institution  in  England  or  Wales  en- 
dowed for  charitable  purposes,"  18  & 
19  Vict.  c.  124,  s.  48.  See  also  25  & 
26  Vict.  c.  112;  see  exceptions,  how- 
ever, 16  &  17  Vict.  c.  137,  s.  62;  18 
&  19  Vict.  c.  124,  ss.  47,  48. 

(^)  Originally  limited  to  30/.,  bat 


extended  to  502.  by  "  The  Charitable 
Trusts  Act,  1860"  (23  &  24  Vict  c 
136),  8.  11.  It  may  he  observed, 
that  although  the  jurisdiction  nnder 
the  original  act  extended  only  to 
charities,  the  annual  income  whereof 
does  not  exceed  302.,  yet  should  the 
amount  with  which  a  defaulting  trus- 
tee is  chargeable  exceed  the  sum  of 
502.,  there  is  no  provision  in  the 
statute  which  excludes  the  jurisdic- 
tion of  the  county  court  in.  such  a 
C'lse 
\c)  16  &  17  Vict  c.  137,8.41. 

(/)  Jd.  s.  39. 

(g)  These  Orders  are  dated  March 
6,  1854. 

(70  16  &  17  Vict  c.  137,  s.  32. 
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board  may  order  to  which  of  such  courts  any  application  shall  be     PabtIv. 
made  (t),  and  no  application  can  be  made  to  or  entertained  bj  more    cbap.  xii. 
than  one  county  court  at  the  same  time  (A). 

The  persous  entitled  to  apply  to  the  county  court  under  this  Perwn*  en- 
jurisdiction  are,  her  majesty's  attorney -general,  the  trustee  or  one  ip^ij/** 
or  more  of  the  trustees  of  any  charity,  or  the  person  or  persons 
administering,  or  claiming  to  administer,  or  interested  in  the  charity 
which  is  the  subject  of  the  application,  or  any  two  or  more  of  the 
inhabitants  of  any  parish  or  place  within  which  the  charity  is 
administered  or  applicable.  This  distinction,  however,  exists 
between  applications  by  the  attorney-general  and  those  by  any  of 
the  other  persons  before  mentioned :  that  the  former  may  apply  to 
the  court  at  his  discretion,  but  the  latter  require  the  sanction  of  the 
charity  commissioners  for  the  purpose. 

It  will  be  convenient  in  describing  the  practice  of  the  court  on 
these  apphcations  to  state — first,  that  which  applies  to  private 
persons ;  and^  secondly,  that  which  applies  to  the  attorney- 
general. 

Applications  hy  Private  Persons,'\ — The  person  who  is  desirous 
of  applying  to  the  county  court  for  relief  having  obtained  the  proper 
order  or  certificate  from  the  charity  commissioners,  pursuant  to 
notice  given  to  the  board  (/),  must  file  it  with  the  registrar.  That 
officer  will  then,  at  the  instance  of  tbe  applicant  (who  is  deemed 
the  plaintiff),  and  subject  to  the  discretion  of  the  judge,  summon 
or  give  notice  to  the  proper  persons  to  appear  or  attend  proceedings 
at  an  appointed  court.  These  summonses  and  notices  are  served 
by  post^  unless  the  judge  otherwise  directs.  On  tlie  appointed  day, 
the  persons  summoned  to  appear,  or  who  have  received  notice  to 
attend,  or  any  of  the  persons  who  are  entitled  to  apply  under  the 
act,  may  appear  and  oppose  the  application.  The  judge  then  pro- 
ceeds to  make  such  order  in  the  matter  as  to  him  seems  just.  This 
order,  together  with  a  copy  of  the  other  proceedings,  is  then  trans- 
mitted to  the  charity  commissioners.  If  it  meet  with  their  ap- 
proval the  order  is  final,  unless  some  person  authorized  to  make  an 
application  under  the  statute  is  desirous  of  appealing  against  the 
order. 

In  such  a  case  the  intended  appellant  must,  within  a  calendar  Appmi. 
month  after  making  the  order,  give  notice  in  writing  to  the  com- 
missioner and  to  the  court,  of  his  wish  to  appeal,  stating  the 
grounds  of  his  intended  appeal.  If  the  commissioners  think  that 
the  appeal  should  be  entertained,  they  give  a  certificate  to  that 
efiTect,  and  proceedings  on  the  order  are  suspended  during  such 
time  as  the  circumstances  require.  The  commissioners  may  require 
the  appellant  to  join  in  a  bond  with  two  sufficient  sureties  to  bo 
approved  by  the  registrar  of  the  county  court,  to  the  treasurer  of 
the  court,  or  such  other  person  as  they  think  fit,  in  such  sum  as 

(i)  16  &  17  Vict.  c.  137,  s.  31.  {Ji)  Id,  s.  32.  {I)  Id.  s.  17. 
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c***'  XII    *^®y  think  reasonable,  to  pay  such  costs  of  the  appeal  as  the  appel- 

^  late  court  shall  order ;  and  also,  if  they  think  fit,  to  indemnify  the 

charity  against  the  costs  and  expenses  of  or  attending  such  appeal. 
On  compliance  with  the  requisition  of  the  commissioners,  an  order 
is  made  allowing  the  appeal.  Within  three  calendar  months  the 
appellant  must  present  a  petition  to  the  Court  of  Chancery  praying 
such  relief  as  the  case  may  require.  Upon  the  hearing  of  the  peti- 
tion the  court  may  confirm,  vary  or  reverse  the  order  appealed 
against,  or  may  remit  the  order  to  the  county  court  by  which  it 
was  made,  with  or  without  any  declaration  of  the  Court  of  Chancery 
in  relation  to  it ;  or  the  court  may  dispose  of  the  matter  of  the  order 
as  in  the  case  of  a  suit  regularly  instituted,  or  a  petition.  If  the 
appellant  do  not  proceed  within  three  calendar  months  from  the 
time  at  which  the  appeal  is  allowed,  the  order  of  the  county  court 
becomes  final.  If  the  costs  adjudged  by  the  appellate  court  to  be 
paid  by  the  appellant  are  not  paid,  the  bond  may  be  put  in  suit, 
and  the  sum  recovered  on  it  applied  to  indemnify  the  charity  or 
the  person  damnified,  as  the  case  may  require,  and  as  the  appellate 
court  thinks  right. 

Proceedings  by  the  Attorney- General,'] — The  attorney-general's 
power  to  proceed  ex  officio  continues  in  the  same  manner  as  if  the 
act  had  not  been  passed  ;  and  he  may,  without  the  sanction  of  the 
charity  commissioners,  make  application  to  the  county  court  in  such 
matters.  On  making  such  an  application,  he  must  lodge  with  the 
registrar  a  statement  similar  to  the  commissioners'  certificate  or 
order.  On  the  production  of  this  statement,  the  registrar  will  take 
the  same  steps  for  the  purpose  of  bringing  the  cause  to  a  hearing, 
as  on  the  application  of  a  private  person.  At  the  hearing,  the  same 
proceedings  as  in  other  cases  take  place.  The  judge  having  heard 
the  application,  pronounces  his  judgment  and  makes  his  order. 
Against  this  order  the  attorney -general,  acting  ex  officio,  may,  at 
any  time  within  three  calendar  months  after  the  order  has  been 
made,  lodge,  commence  and  prosecute  an  appeal,  without  giving 
notice  or  becoming  bound,  as  in  the  case  of  private  persons,  and 
the  county  court  is  thereupon  bound  to  make  an  order  allowing  the 
appeal.  The  subsequent  proceedings  on  the  appeal  are  the  same 
as  in  other  cases. 

No  deputy  judge  was  formerly  allowed  to  dispose  of  these 
matters  (m),  but  a  deputy  judge  has  now  all  the  powers  of  the 
principal  (n). 

The  registrar  enters  the  proceedings  in  each  case  under  its 
respective  title,  in  a  book  kept  for  that  purpose,  and  the  various 
documents  lodged  with  him  are  filed. 

All  proceedings,  orders  and  directions  are  enforced  and  executed 
in  the  same  manner  as  other  proceedings,  orders,  judgments  and 

(m)  16&17  Vict.  c.  137,  8.  33. 

(It)   See  30  &  31  Vict,  c  142,  s.  20,  ante.  Vol  I.  p.  93. 


SQUITABLB  JURISDICTION  IN  CHARITABLE  TRUSTS.  129 

direoiions  unda*  the  ordinarj  jurisdiction  of  the  court,  and  the  judge     paet  iy. 
has  the  same  powers  as  are  given  for  enforcing  the  payment  of  any    c^^r.  xii. 
debt»  damages  or  costs  (o). 

JF€€«.] — ^Where  the  annual  income  of  the  charity  exceeds  10/., 
the  ooQit  fees  are  payahle  as  in  cases  within  the  ordinary  jurisdio- 
tkm  of  the  courts  and  the  charitahle  funds  may  he  made  liable  to 
Hiejpayment  at  the  discretion  of  the  judge. 

When  the  annual  income  does  not  exceed  10/.  no  fees  of  court 
are  payable  out  of  the  funds  of  the  charity,  nor  shall  any  fees  be 
paid  by  any  paiiy  to  the  proceeding  unless  the  judge  shall,  in  his 
discretion,  order  any  of  the  parties  to  the  proceeding  before  him 
to  par  such  fees  of  court  as  he  shall  think  fit. 

Wnere  more  than  one  charity  is  joined  in  one  application,  one 
set  of  court  fees  only  is  payable,  such  fees  to  be  calculated  on  the 
aggregate  amount  of  the  incomes  of  the  charities  so  joining. 

v7here  court  fees  are  payable,  they  are  to  be  calculated  accord- 
ing to  the  scale  of  fees  applicable  to  proceedings  for  the  recovery 
of  tenements,  the  annual  income  of  the  charity,  like  the  annual  rent 
of  the  tenement,  being  treated  as  the  basis  of  calculation  (p). 


§  2.— Literary  Institutions. 

<<The  Literary  and  Scientific  Institutions  Act,  1854'' H  7  &  18 
Vict.  c.  1 12),  provides  for  the  adjustment  of  the  afiairs  or  literary 
institutions  by  the  judge  of  a  county  court  in  the  event  of  any  dis- 
pute on  the  dissolution  of  such  an  institution. 

The  following  are  the  provisions  on  this  subject : — 

''Any  number  not  less  than  three-fifths  of  the  members  of  any  institu- 
tion may  determine  that  it  shall  be  dissolved,  and  thereupon  it  shall  be 
dissolved  forthwith,  or  at  the  time  then  agreed  upon,  and  all  necessary 
steps  shall  be  taken  for  the  disposal  and  settlement  of  the  property  of 
the  institution,  its  claims  and  liabilities,  according  to  the  rules  of  the 
said  institution  applicable  thereto,  if  any,  and  if  not,  then  as  the  govern- 
ing body  shall  fina  expedient ;  provided,  that  in  the  event  of  any  dispute 
arising  amons  the  said  governing  body  or  the  members  of  the  institu- 
tion (^,  the  adjustment  ot  its  affairs  shall  be  referred  to  the  judge  of  the 
county  court  of  the  district  in  which  the  principal  building  of  the  institu- 
tion snail  be  situated,  and  he  shall  make  such  order  or  orders  in  the 
matter  as  he  shall  deem  requisite,  or,  if  he  find  it  necessary,  shall  direct 
that  proceedings  shall  be  taken  in  the  Court  of  Chancery  for  the  adjust- 
ment of  the  affairs  of  the  institution'*  (r). 

(d)  16  &  17  Vict  c  137,  s.  88.  Foandage   is   estimated    upon    the 

(p)  Orders,  Nob.  13— 16.  amoant  in  dispute;  and  if  no  ao- 

{q)  As  to  who  is  a  member,  and  for  count  is  in  dispute,  or  is  not  ascer- 

the  definition  of  the  gOTeming  body,  tained,  then  as  upon  a  claim  for  20Z. 

see  sects.  31,  32  of  the  same  act.  Treasury  Order,  30th  December,  1867, 

(r)  17  &  18  Vict.  c.  112,  s.  29.  Bce  ante,  YoL  I.  p.  19. 

D.     VOL.  n.  K 
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*^  If  upon  the  dissolution  of  any  institution  there  shall  remain  after  the 
Batisfiaction  of  all  its  debts  and  liabilities  any  property  whatsoever,  the 
same  shall  not  be  paid  to  or  distributed  among  the  members  of  the  said 
institution  or  any  of  them,  but  shall  be  given  to  some  other  institution, 
to  be  determined  by  the  members  at  the  time  of  the  dissolution,  or  in 
default  thereof  by  the  judge  of  the  county  court  aforesaid  ;  provided  that 
this  clause  shall  not  apply  to  any  institution  which  shall  have  been 
founded  or  established  by  the  contributions  of  shareholders  in  the  nature 
of  ajoint  stock  company" («). 

**The  act  shall  apply  to  every  institution  for  the  time  being  established  for 
the  promotion  of  science,  literature,  the  fine  arts,  for  adult  instruction,  the 
diffusion  of  useful  knowledge,  the  foundation  or  maintenance  of  libraries 
or  reading  rooms  for  general  use  among  the  members  or  open  to  the 
public,  of  public  museums  and  galleries  of  paintings  and  other  works  of 
art,  collections  of  natural  history,  mechanical  and  philosophical  inven- 
tions, instruments  or  designs ;  provided,  that  the  Koyal  Institution,  and 
the  London  Institution  for  the  advancement  of  literature  and  the  diffu- 
sion of  useful  knowledge,  shall  be  exempt  from  the  operation  of  this 
act"  (0. 

For  the  County  Court  Rules  applicable  to  proceedings  under 
this  act,  see  post,  p.  135,  Rules  269,  270. 


§  3. — Friendly  and  other  Societies. 

By  the  statute  18  &  19  Vict.  c.  63,  the  rules  required  to  be 
framed  before  any  friendly  society  (u)  can  be  established  under  the 


(j)  17  &  18  Vict.  c.  112,  s.  30. 

It)  Id.  8.  33. 

(tf )  By  sect  9,  a  friendly  society 
may  be  established  under  the  pro- 
Tisions  of  the  act,  for  the  purpose 
of  raising  by  voluntary  sabscriptions 
of  the  members  thereof,  with  or 
without  the  aid  of  donations,  a  fund 
for  any  of  the  following  objects : 
(that  is  to  say,)  1.  "  For  insuring  a 
sum  of  money  to  be  paid  on  the  birth 
of  a  member's  child,  or  on  the  death 
of  a  member,  or  for  the  funeral  ex- 
penses of  the  wife,  or  child  of  a 
member.  2.  For  the  relief  or  main- 
tenance of  the  members,  their  hus- 
bands, wives,  children,  brothers,  or 
sisters,  nephews  or  nieces,  in  old 
age,  sickness,  or  widowhood,  or  the 
endowment  of  members  or  nominees 
of  members  at  any  age.  8.  For  any 
purpose  which  shall  be  authorized  by 
one  of  the  principal  secretaries  of 
state,  &c.,  as  a  purpose  to  which  the 
powers  and  facilities  of  the  act  ought 
to   be  extended,  provided   that   no 


member  shall  subscribe  or  contract 
for  an  annuity  exceeding  30/.  per 
annum,  or  a  sum  payable  on  death  or 
on  any  other  contingency,  exceeding 
200/.''  Under  this  section  the  fol- 
lowing purposes  have  been  authorized 
by  the  secretary  of  state,  namely: 
First,  for  assisting  members  when 
they  are  compelled  to  travel  in  search 
of  employment.  Second,  for  grant- 
ing temporary  relief  to  members  in 
distressed  circumstances.  Third,  for 
the  relief  and  maintenance  of  the 
members  in  case  of  lameness,  blind- 
ness, or  bodily  hurt  through  accident 
Fourth,  for  the  parchase  of  coals  and 
other  necessaries,  to  be  supplied  to 
the  members.  Fifth,  for  the  purpose 
of  assuring  the  members  against  loss 
by  disease  or  death  of  cattle  em- 
ployed in  trade  or  agriculture.  The 
provisions  of  the  act,  however,  so  far 
as  relate  to  the  jurisdiction  of  the 
county  court,  are  not  confined  to  cer- 
tified friendly  societies,  for  sect.  44 
enacts,  that  **  in    the    case  of  any 


FRIENDLY  AND  OTHER  SOCIETIES.  131 

act,  mnj,  amongst  other  things,  make  provision  for  "  the  manner  v^nr  iv. 
in  which  disputes  between  the  societj  and  any  of  its  members,  or  ^"^''-  ^"•, 
any  person  claiming  bj  or  through  any  member,  or  under  the 
rules,  shall  be  settled*'  (x) ;  and  ''every  dispute  between  any  mem- 
ber or  members  of  any  society*'  (y)  (established  under  the  act,  or 
mider  the  acts  thereby  repealed),  '<  or  any  person  claiming  through 
or  mider  a  member,  or  under  the  rules  of  such  society,  and  the 
trustee,  treasurer  or  other  officer,  or  the  committee  thereof,  shall 
be  decided  in  manner  directed  by  the  rules  of  such  society,  and  the 
decision  so  made  shall  be  binding  and  conclusive  on  all  parties, 
without  appeal"  (z). 

**  All  applications  for  the  removal  of  any  truBtee,  or  for  any  other 
relief,  order  or  direction,  or  for  the  settlement  of  disputes  that  may  arise 
or  may  have  arisen  in  any  society,  the  rules  of  which  do  not  prescribe 
any  other  mode  of  settling  such  disputes,  or  to  enforce  the  decision  of 
any  arbitrators,  or  to  hear  and  determine  any  dispute,  if  no  arbitrator 
shall  have  been  appointed,  or  if  no  decision  shall  be  made  by  the  said 
arbitrators  within  forty  days  after  application  has  been  made  by  the 
member  or  person  claiming  through  or  under  a  member,  or  under  the 
rules  of  the  society,  shall  bo  made  to  the  county  court  of  the  district 
within  which  the  usual  or  principal  place  of  business  of  the  society  shall 
be  situate  (a) ;  and  such  court  shall,  upon  the  application  of  any  person 
interested  in  the  matter,  entertain  such  application,  and  give  such  relief 
and  make  such  orders  and  directions  in  relation  to  the  matter  of  such 
application  as  hereinafter  mentioned,  or  as  may  now  be  given  or  made 

friendly  society  established  for  any  Friendly  or  Industrial  Societies  Acts. 

of  the  purposes  mentioned  in  sect.  9  See  34  &  35  Vict.  c.  31,  s.  5.    It 

of  this  act,  or  for  any  purpose  which  is  to  be  observed,  moreover,  that  by 

is   not    illegal,    having    written    or  sect.  49,  the  word  "  society"  extends 

printed  roles,  whose  rales  have  not  to  and  inclndes  every  branch  of  a 

been  certified  by  the  registrar,  pro-  society,  by  whatever  name  it  may  be 

vided  a  copy  of  such  rules  shall  have  designated. 
been  deposited   with   the   registrar,  (;r)  Sect.  25. 

every  dispute  between  any  member  or  (y)  Or,  "  between    the  executors, 

members  of  such   society,  and   the  administrators,  nominee,  or  assigns, 

tnutees,  treasurer  or  other  officer,  or  of  a  member,"  21  &  22  Vict.  c.  101, 

the  committee  of  such  society,  shall  s.  6. 

be  decided  in  manner  hereinbefore  {z)  Sect.  40;  and  see  21  &  22  Vict 

provided  with  respect  to  disputes.'*  c.  101,  s.  5. 

(The  rules  must  have  been  deposited  (a)  It  seems  there  may  be  a  usual 

before   the   dispute  arose.    Jlrg.  v.  place  of  business  to  give  jurisdiction, 

Trafford,  26  L.  J.  (N.  S.)  Q.  B.  96.)  although  not  the  principal  place;  for 

8ee  also  sect.  40  of  the  same  act  where  it  was  sought  to  prohibit  a 

The  provisions  of  the  Friendly  So-  metropolitan  court  from  proceeding 

cieties  Acta,  moreover,  so  far  as  re-  with  a  plaint  under    the    Friendly 

late  to  the  determination  of  disputes  Societies  Acts,  and  the  affidavit  stated 

by  the  county  courts,  extend,  as  stated  that  "the  usual  and  principal  place . 

in  the  text,  to  industrial  and  provi-  of  business"  of  the  society  was  in 

dent  societies.     See  30  &  31  Vict.  c.  Liverpool,  it  was  held    insufficient, 

117,  B.  3.    (As  to  rules  and  extended  ctspecially  as  it  appeared  there  was  a 

powers  of  industrial  and  provident  London  branch.      Shea    v.    United 

societies,  see  34  &  35  Vict.  c.  80  )  Sick  and  Burial  Society  of  St.  Pa- 

Trades  Unions  are  not   within   tlie  trick,  37  L.  J.  (N.  S.)  C.  P.  50. 

k2 
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Pa»t  IV.    by  the  Court  of  Chancery  in  respect  either  of  its  ordinary  or  its  special 
C«AF.  XII.  Qj.  statutory  jurisdiction ;  and  the  decision  of  such  county  court  upon 

and  in  relation  to  such  application  as  aforesaid  shall  not  oe  subject  to 

any  appeal"  (a). 

The  abovo  provisions  relating  to  the  determination  of  disputes 
by  the  county  courts  are  exprassly  applied  to  all  societies  re- 
gistered under  "  The  Industrial  and  Provident  Societies  Act, 
1867"  (6). 

In  case  any  member  is  dissatisfied  witb  the  provision  required 
to  be  made  on  the  dissolution  or  determination  of  any  such  society, 
for  satisfying  the  claims  of  eveiy  member,  he  may  apply  to  the 
judge  of  tbe  county  court  of  the  district  within  wbicb  the  usual 
place  of  business  of  the  society  is  situated  for  relief  or  other  order ; 
and  the  judge  has  the  same  powers  to  entertain  the  application  and 
to  make  such  order  or  direction  in  relation  thereto  as  he  may  think 
the  justice  of  the  case  may  require,  as  is  enacted  in  regard  to  the 
settlement  of  disputes  (c). 

Parties  to  the  Suit,'] — Every  society  is  required  by  a  resolution 
of  the  majority  of  the  members  present  at  a  meeting  to  nominate 
and  appoint  one  or  more  persons  as  trustee  or  trustees  for  the 
society,  and  a  copy  of  the  resolution  must  be  sent  to  the  regis- 
trar (cf)  ;  and  all  the  real  and  personal  estate  whatsoever  belonging 
to  such  society  is  vested  in  the  trustees,  or  in  the  trustees  of  a 
branch  of  the  society,  and  is  under  the  control  of  such  trustees, 
their  respective  executors  or  administrators,  according  to  their 
respective  claims  and  interest ;  and  upon  the  death  or  removal  of 
any  such  trustee  the  same  vests  in  the  successors  without  assign- 
ment, "  and  in  all  actions  or  suits  or  indictments,  or  summary  pro- 
ceedings before  magistrates  touching  or  concerning  any  such  pro- 
perty, the  same  shall  be  stated  to  be  the  property  of  the  person  or 
persons  for  the  time  being  holding  the  said  office  of  trustee,  in  his 
or  their  proper  name  or  names  as  trustees  of  such  society,  without 
any  further  description"  (e). 

*^  The  trustee  or  trustees  of  any  such  society  are  hereby  authorized  to 
bring  or  defend,  or  cause  to  be  brought  or  defended,  any  action,  suit  or 
prosecution  in  any  court  of  law  or  equity,  touching  or  concerning  the 


(a)  18  &  19  Vict.  c.  63,  s.  41.  See 
as  to  applications  by  married  women 
as  to  property  in  friendly  and  other 
societies,  33  &  34  Vict  c.  93 
(*<  Married  Women's  Property  Act, 
1870"),  8. 5,  and  ante,  p.  21,  and  ante. 
Vol.  I.  p.  509. 

(ft)  30  &  81  Vict.  c.  117,  8.  3. 
See  note  (w),  ante,  p.  ISO.  This 
jarisdic^on  in  disputes  in  indastrial 
and  provident  scxsieties  roust  not  be 
confused    with    the   jurisdiction    of 


the  county  conrts  in  winding-up  such 
societies.    See  §  4,  post,  p.  188. 

(r)  18  &  19  Vict.  c.  63,  s.  13;  see 
also  23  &  24  Vict.  c.  58,  s.  1. 

{d)  18  &  19  Vict  c.  63,  s.  17. 
Where  no  trustee  has  been  appointed 
in  any  society  established  under  f.>r- 
mer  acts,  the  treasurer  or  other  person 
having  the  custody  of  monies  of  the 
society  is  a  trustee  within  the  act.  Id, 

ie)  Id,  s.  18. 
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properbr,  right  or  claim  to  property  of  the  society,  for  which  he  or  they  Pakt  iv. 
are  aoch  tnutee  or  tmstees  as  aforesaid  ;  and  such  trustee  or  trustees  Chaf.  xii. 
shall  and  may,  in  all  cases  concerning  the  real  or  personal  property  of 
Boch  Bocietjy,  sue  and  be  sued,  plead  and  be  impleaided,  in  any  court  of 
law  or  eqaity,  in  his  or  their  proper  name  or  names  as  trustee  or  trustees 
of  such  society,  without  other  description  ;  and  no  such  action,  suit  or 
prosecation  shall  be  discontinued  or  shall  abate  by  the  death  of  such 
person,  or  his  removal  from  the  office  of  trustee,  but  the  same  shall  and 
may  be  proceeded  in,  by  or  against  the  succeeding  trustee  or  trustees 
as  if  sach  death  or  removal  had  not  taken  place  ;  and  such  succeeding 
trustee  or  trustees  shall  pay  or  receive  the  like  costs  as  if  the  action  or 
suit  or  prosecution  had  been  commenced  in  his  or  their  name  or  names, 
for  the  benefit  of  or  to  be  reimbursed  from  the  funds  of  such  society"  (/). 

With  regard  to  proceediags  against  the  society  in  respect  of 
dispntes  not  involying  a  claim  directly  to  the  property  of  the 
society,  bnt  under  the  rules  (to  sick  pay,  for  example),  the  secre- 
tary or  other  officer  of  the  society  is  the  party  to  be  made  defen- 
dant by  his  name  and  the  title  of  the  office  he  holds  in  the  society, 
and  such  proceedings  are  not  abated  or  prejudiced  by  the  death, 
reeignation  or  removal,  or  by  any  act  of  such  officer  after  the  com- 
menoem^it  of  the  proceeding  (g). ' 

In  consequence  of  the  careless  manner  in  which  the  rules  of  Cmm  within 
these  societies  are  generally  framed,  it  is  often  difficult  to  ascertain  tum^^nbi^' 
whether  the  county  court  has  or  has  not  jurisdiction.     Little  more  countj  court 
can  be  laid  down  generally  than  that,  if  another  tribunal  be  ap- 
pointed by  the  rules,  that  tribunal  has  exclusive  jurisdiction,  and 
the  equitable  jurisdiction  of  the  county  court  is  ousted  (A),  and 
that  the  equitable  jurisdiction  of  the  county  court  can  only  be  set 
in  motion  by  an  interested  person,  for  it  is  a  condition  precedent  to 
the  jurisdiction  of  the  county  court  judge,  that  the  person  making 
the  application  before  him  should  be  intei'ested  in  the  matter,  that 
is,  eitiier  personally  or  as  representing  the  society  (t). 

The  rules  of  a  society  provided  that  ''disputes  arising  under  the 
rales,  of  any  kind  whatsoever,  were  to  be  referred  to  a  private 
committee,  and  if  not  settled  by  them  to  mutual  satisfaction,  they 
were  then  to  be  referred  to  a  district  committee,  whose  decision 
was  to  be  final."  The  officers  of  the  society  refused  to  continue 
sick  pay  to  a  member  on  the  ground  that  his  daughter,  who 
received  the  money  for  him,  had  received  too  much,  and  they  told 
him  the  matter  had  been  heard  by  a  committee  and  by  the  society, 
and  that  he  had  been  expelled,  and  that  his  name  had  been  crossed 
out  of  the  books.     The  Court  of  Queen's  Bench  doubted  whether 


(/)  18  &  19  Vict.  c.  63.  s.  19.  The 
trustees,  however,  are  only  liable  for 
monies  actually  received  by  them  on 
account  g^  the  society.    Jd.  s.  20. 

(^)  21  &22  Vict.  c.  101,8,7. 

{h)  Per  Martijiy  B.,  Denton  v. 
Nartkall,  32  L.  J.  (N.  S.)  Exch.  91. 

(f)  Per  Hi/^j,  J.,in  //m//v.  Mac- 


farlave,  27  L.  J.  (N.  S.)  C.  P.  41, 
where  it  was  held  that  trustees  of  a 
society,  but  who  were  not  members, 
conld  not  apply,  ejp  mero  motii,  to 
prevent  the  enrolment  of  amended 
rules  passed  at  a  meeting,  alleged  by 
the  trustee  to  have  been  improperly 
held. 
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a  dispute  of  this  kind  was  one  witliiD  the  rule,  but  that  the  county 
court  had  jurisdiction  to  inquire  into  the  fact  of  whether  the  mem- 
ber had  reallj  been  expelled,  and  also  to  reinstate  him  if  the  judge 
thought  fit,  and  then,  being  reinstated  as  a  member,  either  to  inquire 
into  the  merits  of  the  dispute  and  decide  it,  or,  if  it  really  were  a 
dispute  within  the  rule,  then  to  direct  the  society  to  hear  the  appli- 
cant according  to  that  rule  (k). 

A  difficulty  of  another  kind  sometimes  arises  in  determining 
whether  a  right  of  action  exists,  or  whether  such  right  of  action  is 
taken  away  by  the  combined  operation  of  the  statute  and  of  the 
particular  rules. 

An  action  is  sometimes  brought  in  the  county  coui-t  against  the 
officers  of  a  society,  and  the  defence  is  set  up  that  the  proper  mode 
of  proceeding  is  not  by  action  but  by  the  tribunal  provided  by  the 
rules  of  the  society.  In  the  case  of  a  person  who  has  done  work 
or  supplied  goods  for  the  society,  it  seems  that  any  right  of  action 
is  not  taken  away  merely  by  reason  of  the  officers  or  meml>ers  of 
the  society  refusing  to  pay ;  nor,  on  the  other  hand,  is  it  taken 
away  from  the  society  against  a  person  who  has  received  money 
for  the  society  (/) ;  but  where  the  right  is  dependent  on  the  rules 
a  greater  difficulty  arises.  Has,  for  example,  a  surgeon  or  medical 
officer  of  the  society  a  right  of  action,  his  election  and  remunera- 
tion being  frequently  regulated  by  the  rules  of  the  society,  of  which 
he  has  notice  ?  He  is  a  person,  in  one  sense,  claiming  under  the 
rules  ;  but  he  is  not  himself  a  member.  It  seems  clear  that  a  dis- 
pute as  to  his  remuneration  would  not  be  a  matter  to  which  any 
rules,  providing  for  the  reference  of  disputes  to  a  committee  of  the 
society  itself,  would  be  applicable ;  for,  the  dispute  being  with  the 
society,  such  a  reference  would  be  in  fact  a  reference  to  one  of  the 
disputants  ;  and,  if  the  rules  do  not  provide  any  other  tribunal,  no 
great  practical  difficulty  would  arise,  for  the  county  court  would 
have  jurisdiction  either  in  respect  of  the  common  law  action  or  in 
equity  under  the  Friendly  Societies  Act,  and  the  fonn  of  summons 
is  so  nearly  the  same  in  the  one  case  as  in  the  other  that  only  a  slight 
amendment  would  be  necessary  (m).  But  if  the  rules  provided  for 
the  reference  of  disputes  to  justices,  considerable  difficulty  may  and 
has  arisen  (;i). 


{k)  Ex  parte  Wooldridge^  31  L- J. 
(N.  S.)  Q.  B.  122.  The  member  was 
afterwards  reinstated  bj  the  coanty 
coart  indge,  and  he  heard  the  dispute, 
and  directed  the  sick  paj  to  bo  con- 
tinued to  him. 

(Z)  See  Linden  v.  Bankes,  80  L.  J. 
(N.  8.)  Q.  B.  102.  where  an  action  was 
held  maintainable  hj  the  tmstees 
against  a  former  treasurer  and  of  all 
members  of  the  society  for  money  re- 
ceived by  him  when  treasurer. 

(m)  The  parties  would  not  neces- 


sarily be  the  same,  but  under  the 
Friendly  Societies  Acts  it  is  sufficient 
to  make  an  officer  of  the  only  defen- 
dant, and  on  the  other  hand,  an  action 
may  be  against  any  one  or  more  of 
several  persons  jointly  liable,  the  same 
person  or  persons  might  be  properly 
defendants. 

(n)  See  the  cases  bearing  on  this 
question  collected  in  Tidd  Pratt's 
Laws  relating  to  Friendly  Societies, 
6th  edit,  p.  55— r58. 
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Proof  of  Rules."] — Two  printed  or  written  copies  of  the  rules 
are  traDsmitted  to  the  registrar,  who,  upon  giving  a  certificate  of 
conformity,  returns  one  of  the  copies  to  the  society  and  keeps  the 
other  (o).  All  rules  and  tables  of  any  society  established  under 
the  act,  and  "all  alterations  and  amendments  thereof,  and  all  copies 
thereof  or  extracts  therefrom,  and  all  writings  and  documents  rcia* 
ting  to  a  friendly  society,  and  purporting  to  be  signed  by  the  regis- 
trar, shall,  in  Uie  absence  of  any  evidence  to  the  contrary,  be 
received  in  all  courts  of  law  and  equity,  and  elsewhere,  without 
proof  of  the  signature  thereto"  (p). 

Enforcement  of  Orders,']  — 

**  In  all  cases  where  the  order  of  such  county  court  shall  be  for  the 
payment  of  money,  the  same  may  be  enforced  in  the  same  manner  as 
the  ordinary  judgments  of  such  court  arc  enforced;  but  where  the  order 
of  the  said  court  shall  be  for  the  doing  of  some  act,  not  being  for  the 
payment  of  money,  it  shall  be  lawful  for  the  judge  of  such  county  court 
m  his  said  order  to  order  the  party  to  do  such  act,  or  that  in  default  of 
hts  doing  it  he  shall  pay  a  certain  sum  of  monev ;  and  in  case  he  refuse 
or  neglect  to  do  the  act  required,  upon  demand  in  that  behalf,  the  sum 
of  money  or  penalty  in  the  said  order  may  then  be  recovered  in  the  same 
manner  as  a  judgment  for  debt  or  damages  in  such  court ;  and  it  shall 
not  be  lawful  to  remove  the  same  by  certiorari  or  other  writ  or  process 
to  any  superior  court  of  record"  {q), 

i?tt/M.]— The  following  Rules  apply  to  proceedings  under  the 
Literary  and  Scientific  Institutions,  the  Friendly  Societies,  and  the 
Indnstrial  and  Provident  Societies  Acts  :  — 

•*  In  proceedings  in  the  county  courts  under  17  &  18  Vict.  c.  112  (r),  17  k  is  vict 
18  A  19  Vict  c.  63,  and  30  &  31  Vict.  c.  117,  a  plaint  shall  be  entered,  «•  "*• 
and  a  summons  shall  be  issued  thereon,  and  the  rules  and  practice  of  ^f  ^.^^  ^  *^^' 
such  courts  shall  be  adopted  with  respect  to  sucli  proceeding,  so  far  as  ^  i^'si  vict 
the  same  are  applicable"  (/»).  c  ii7. 

^  Where  a  defendant  is  a  trustee,  member  of  the  general  committee  of 
management,  treasurer,  or  other  officer  of  an  institution  or  society  esta- 
blished under  any  act  mentioned  in  the  last  rule,  tho  summons  shall  be 
served  in  the  mode,  if  any,  prescribed  by  the  act  under  which  any  such 
institution  or  society  is  established  or  regulated,  and  if  no  mode  of  ser- 
vice be  thereby  prescribed,  then  at  the  usual  place  of  business  of  the 
institution  or  society,  and  if  there  be  no  such  place  of  business,  then 
according  to  the  ordinary  practice  of  the  court"  (Jt), 

Fees.] — 

"In  proceedings  under  *Thc  Friendly  Societies  Act,  1855,*  and  *The 
Industrial  and  Provident  Societies  Act,  1807,'  the  poundage  shall  be 
estimated  upon  the  amount  in  dispute  ;  but  if  the  application  to  the  court 
is  not  for  the  payment  of  money,  the  poundage  shall  be  estimated  upon 


{o)  18  &  19  Vict.  c.  03,  8.  26. 

\p)  Id.  8.  30. 

iq)  Id,  8.  42. 

(r)  Sec  antet  p.  121). 


(s)  County  Conrt  (Common  Law) 
Kulos,  1868,  No.  269. 
(0  Id.  No.  270. 
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Pabt  iy.     the  amount  of  the  sum  of  money  stated  by  the  applicant  to  be  that  which 
Chaf.  xn.  ]^g  ^jj  apply  to  the  court  to  order  the  payment  of." 

**In  the  above  cases  where  the  pounaage  would,  but  for  this  direction, 

be  estimated  on  an  amount  exceeding  twenty  pounds,  it  shall  be  estimated 

at  twenty  pounds  only"  (u). 

Costs.'] — The  tables  of  costs  are  silent  as  to  pFOceedings  relating 
to  disputes  in  societies.  Although  the  jurisdiction  is  of  an  equit- 
able kind,  the  general  practice  is  to  allow  costs  as  in  actions  at 
law. 

The  following  Forms  are  provided  for  proceedings  under  the 
above  acts : — 

Summons  under  the  Friendly  Societies  and  other  Acts  (x). 

You  are  hereby  summoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  187    ,  at  the  hour  of  in 

the  noon,  to  answer  the  plaintiff  in  the  matter  the  particulars  of 

which  are  hereunto  annexed. 
Dated  the  day  of  187    « 

Registrar  of  the  court 
To  the  defendant 

Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar. 

Order  under  the  Friendly  Societies  and  other  Acts  (y). 

Upon  hearing  this  cause  at  a  court  this  day  holden  it  is  ordered  that 
the  defendant  do  [here  insert  the  terms  of  tJie  order  made  by  the  court"]. 

And  it  is  further  ordered,  that  if  the  defendant  do  not  obey  the  terms 
of  the  said  order,  he  shall  pay  to  the  registrar  of  this  court,  on  or  before 
the  day  of  the  sum  of  by  way  of  penalty  and 

the  sum  of  £        for  costs. 

Order  for  Warrant  of  Execution  to  issue  under  the  Friendly  Societies  and 

other  Acts  («). 

Whereas  at  a  court  holden  at  on  the  day  of 

187     ,  it  was  ordered  by  the  said  court  that  [here  insert  the  terms  of  the 
order  of  the  court]  : 

And  it  was  then  further  ordered,  that  if  the  defendant  should  not  obey 
the  terms  of  such  order,  that  he  should  pay  to  the  registrar  of  the  court, 
on  or  before  the  day  of  the  sum  of  pounds  by 

way  of  penalty. 

And  whereas  it  appears  to  the  court  that  the  defendant  has  not  obeyed 
either  of  the  said  orders,  although  demand  in  that  behalf  was  duly  made 
upon  him : 

It  is  therefore  ordered  that  a  warrant  of  execution  issue  for  the  said 
sum,  being  the  amount  of  such  penalty  and  the  costs  thereofl 

(m)  Order  of  the  Treasury,  30th      Law),  No.  162. 
December,  1867.  iy)  Id,  No.  163. 

(x)  County  Court  Forms  (Common         {z)  Id,  No.  164. 
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VhaiMW  at  ft  eonrt  holden  at  on  tha  day  of 

in    ,  it  waa  ordend  by  the  md  conrt  that  [here  inetrt  the  lermi  of  the 
rndtttfAeeourfj: 

Am  it  waa  then  fnither  ordered,  tbat  if  the  defendant  ahoold  not  obey 
Iha  temu  of  audi  order,  that  he  ihonld  pay  to  the  regiitrar  of  the  court, 
Morbaforatha  day  of  167    ,thesuinof£  by 

WCT  of  penalty  and  coata : 

And  whenaa  the  defendant  haa  not  obeved  either  of  the  laid  orders: 

Titeae  an  therefore  to  reqnire  and  order  yoa  forthwith  to  make  and 
bry,  bj  ^itreai  and  sale  of  the  goods  and  chattels  of  the  defendant,  ■ 
wberesoeTer  they  may  be  found  within  the  district  of  this  court  (except- 
ing the  wearing  uiparel  and  bedding  of  the  defendant  or  hii  family,  and 
the  toola  and  implementB  of  his  trade,  if  any,  to  the  value  of  five  pounds), 
the  anm  atated  at  the  foot  of  this  warrant,  being  the  amount  of  anch 
peoaltT  and  coats,  including  the  costs  of  this  execution,  and  also  to  seize 
and  take  any  money,  bank-notes  (whether  of  the  Bank  of  England  or  of 
nj  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notei, 
booda,  specialties,  or  securities  for  money  of  the  defendant  which  may 
then  be  fonnd,  or  inch  part  or  so  much  thereof  as  may  be  suSicient  to 


lattsfr  thia  ezecation,  and  the  costs  of  making  and  executing  the 
'~d  to  pay  what  yon  shall  have  so  levied  to  the  registrar  of  the  coun, 
d  mue  retnniof  what  you  hare  done  under  this  warrant  immediately 


qtOB  the  eiecntion  thereofl 
CKven  onder  the  seal  of  the  court,  this  day  of  187 

By  the  court, 

Registrar  of  the  conrt. 
To  the  high  bailiff  of  the  end  court,  and 
others  the  bailiSa  thereof. 

d. 


Poondage  for  iaening  this  warrant  ■ 
Total  amonnt  to  be  levied   . 


NoncK.— The  goods  and  chattels  are  not  to  be  sold  nntil  after  the 

end  of  five  days  next  following  the  day  on  which  they  were  seised, 

unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 

defendant. 

Application  was  made  to  tlie  registrar  for  this  warrsjit  at  Ii 

Dbntes  past  the  hour  of  in  the  noon  of  the  day  <^ 


(a)  Coiintj  Court  Forms  (Commoii  Law),  No,  I6G. 
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Winding  ap 
of  MucicUes. 


Winding-np 
may  be  re- 
ferred to 
county 
courts. 


At  to  trmnofer 
of  niltii  fnnn 
one  cuuntjr 
court  to 
another. 


Partlea  ag- 
grieved may 
apjieal. 


§  4.— Equitable  Jurisdiction  of  County  Courts  in  Winding- 
up  Societies  and  Companies. 

"The  Industrial  and  Provident  Societies  Act^  1862,"  25  &  26 
Vict.  0.  87  (to  consolidate  and  amend  the  Laws  relating  to  Indus- 
trial and  Provident  Societies),  provides  that, — 

Sect.  17.  "Any  society  registered  under  this  act  may  be  wound  up  either 
by  the  court  or  voluntarily,  in  the  same  manner  and  under  the  same  cir- 
cumstances under  and  in  which  any  company  may  be  wound  up  under  any 
acts  or  act  for  the  time  being  in  force  for  winding-up  companies ;  ami 
all  the  provisions  of  such  acts  or  act  with  respect  to  winding-up  shall 
apply  to  such  society,  with  this  exception,  that  the  court  having  jurisdic- 
tion in  the  winding-up  shall  be  the  county  court  of  the  district  in  which 
the  office  of  the  society  is  situated"  (6). 

Winding-up  Joint  Stock  Companies.'] — By  sect.  126  of  "  The 
Companies  Act,  1862"  {25  &  26  Vict.  c.  89),  judges  of  county  courts 
sitting  at  places  more  than  twenty  miles  from  the  general  post- 
office  were  appointed  commissioners  for  taking  evidence  in  cases 
where  companies  are  wound  up,  and  the  court  may  refer  the  whole 
or  any  part  of  the  examination  of  any  witnesses  to  any  such  judge, 
who  is  vested  with  full  powers  for  that  purpose. 

"The  Companies  Act,  1867"  (30  &  31  Vict.  c.  131),  enacts,— 

Sect.  41.  "  Where  the  High  Court  of  Chancery  in  England  makes  an 
order  for  winding-up  a  company  under  the  principal  act  (c),  it  may,  if  it 
thinks  fit,  direct  all  subsequent  proceedings  to  be  had  in  a  coimty  court  held 
under  an  act  of  the  session  of  the  ninth  and  tenth  years  of  the  reign  of  her 
present  majesty,  chapter  ninety-five,  and  the  acts  amending  the  same  ;  and 
thereupon  such  county  court  shall,  for  the  purpose  of  winding-up  the 
company,  be  deemed  to  be  *  the  court'  within  the  meaning  of  the  prin- 
•cipal  act,  and  shall  have,  for  the  purposes  of  such  winding-up,  all  the 
jurisdiction  and  powers  of  the  High  Court  of  Chancery." 

Sect.  42,  "  If  during  the  progress  of  a  winding-up  it  is  made  to  appear 
•to  the  High  Court  of  Chancery  that  the  same  could  be  more  conveniently 
prosecuted  in  any  other  county  court,  it  shall  be  competent  for  the  High 
Court  of  Chancery  to  transfer  the  same  to  such  other  county  court,  and 
thereupon  the  winding-up  shall  proceed  in  such  other  county  court." 

Sect.  43.  "  If  any  party  in  a  winding-up  under  this  act  is  dissatisfied 


(If)  The  acts  now  in  force  for  wiml- 
ing-np  companies  are  "  The  Companies 
Act,  1862"  (25  &  26  Vict.  c.  89),  and 
"The  Companies  Act,  1867  "  (30  & 
31  Vict  c.  181) ;  see  also  »*The  Joint 
Stock  Ooropanies  Arrangement  Act, 
1870"  (33  &  34  Vict.  c.  104  >.  Under 
sect.  17,  Byletf  J.,  intimated  that  the 
judge  of  the  coanty  court  has  power 
to  stay  proceedings  in  actions  brought 
against  individual  members  of  the 
society  for  goods  supplied  to  the  society 
before  registration.    See  Henderson 


v.  Bamher,  35  L.  J.  (N.  S.)  C.  P.  65. 
It  will  be  borne  in  mind  that  this  juris- 
diction on  winding-up  is  quite  distinct 
from  the  settlement  of  disputes  in  in- 
dustrial and  provident  societies,  as  to 
which,  see  antcy  §  3.  As  to  the  juris- 
diction of  the  county  courts  in  wind- 
ing-up ordinary  partnerships,  see  ante^ 
p.  21. 

(r)  "The  Principal  Act"  referred 
to,  is  "The  Companies  Act,  1862" 
(25  &  20  Vict.  c.  89). 
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with  the  determination  or  direction  of  a  judge  of  a  county  court  on  any     Pa«t  iv. 

matter  in  aach  winding-up,  such  party  may  appeal  from  the  same  to  thie    CnA».xn. 

Tice-diaocellor  named  for  that  purpose  b^  the  lord  chancellor  by  general 

order;  provided  that  such  party  shall,  within  thirty  days  after  such  de- 

lenDtnation  or  direction,  give  notice  of  such  appeal  to  the  other  party  or 

his  attorney,  and  also  deposit  with  the  registrar  of  the  county  court  the 

turn  of  ten  pounds  as  security  for  the  costs  of  the  appeal ;  and  tlie  said 

court  of  appeal  may  make  such  final  or  other  decree  or  order  as  it  thinks 

lit,  and  may  also  make  such  order  with  respect  to  the  costs  of  the  said 

appeal  as  such  court  may  think   proper,  and  such  order  shall  be 

fiiiar(iQ. 

The  exercise  by  county  courts  of  these  powers  is  so  rare,  as  to 
render  it  not  only  unnecessary,  but  inexpedient  to  enter  upon  the 
jorisdictioii  fknd  practice  in  relation  to  winding-up  companies, 
inrolvioff  as  they  do  a  very  largo  proix)rtiou  of  the  business  of  the 
Court  of  Chancery  and  a  multitude  of  decisions. 

General  Orders  and  Rules.] — "  The  general  orders,  rules,  and  ordem  under 
forms  of  the  High  Court  of  Chancery  regulating  for  the  time  being  {ini«  Act, 
the  mode  of  proceeding  under  *  The  Companies  Act,  1862,'  shall  jsei;  •jwjthe 
be  the  orders,  rules,  and  forms  in  all  proceedings  in  the  county  andrrovi. 
conrts  for  the  winding-up  of  a  society  registered  under  *The  Indus-  Jl  ^'J' j^jj*^*'** 
trial  and  Provident  Societies  Act,  1862,'  or  for  the  winding-up  of  ^^  ^  26  vict. 
aoompany  under  'The  Companies  Act,  1867,'  so  far  as  the  same  cc. 87,89. 
are  applicable:  provided  that,  where  it  shall  appear  to  tlie  court  ^i*i'/  ^^^' 
inoonvenient  that  tlie  Bank  of  England  should  be  the  bank  used 
for  the  purposes  mentioued  in  the  order  and  rules,  it  shall  be  com- 
petent for  the  court  to  name  some  bank  to  be  u.sed  in  lieu  of  the 
tkuik- of  England"  (e). 

Cauri  Fees."] — 
Proceedings  under  ^^  The  Industrial  and  Provident  Societies  Act^  18G2." 

For  every  petition  presented  to  a  court,  under  section  17  of  the  £    «.  d, 

above  act 10  0 

For  every  order  for  winding-up 2    0  0 

For  evenr  sitting  or  adjourned  sitting  of  the  court  in  the  matter 

after  the  order  for  winding-up  shall  have  been  made     .        .  0  15  0 

For  the  taxation  of  every  bill  of  costs 0  10  0 

"  The  Chmpanies  Act,  1862." 
For  every  sitting  to  take  evidence 2    0    0 

(d)  In  a  case  aiising  before  this  in  Equity).    **Thc  Companies  Act, 

provision,  it  was  held  that  the  ordinury  1807/' sects.  44,  45,  4G,  provided  for 

eoonty  court  right  of  appeal  to  a  coin-  the  framing  of  county  court  rules  and 

men  mw  court,  did  not  apply  to  wind-  the  scale  of  coats  and  charges  for 

iDg-np  orders  under  sect.  17  of  "The  counsel  and  attorneys,  and  also  fees 

Industrial   and    Provident    Societies  for  the  remuneration  of  the  registrars 

Act,  1862."      Henderson  v.  Bamber,  and  high   bailiffs  of  county  courts. 

85  L.  J.  (N.  S.)  C.  P.  05.  The  above  general  order  has  been  the 

(f)  County  Court  Orders  and  Rules,  only  exercise  of  the  jwwcr  to  frame 

1868  (appended  to  Orders  and  Rules  rules  and  orders. 
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Paet  IV.                                         »*  The  Companies  Act,  1867." 
— ''  For  every  sitting  before  the  judge  (/) 2    0    0 

Registrars^  and  High  Bailiffs*  Fees  under  "  The  Companies 

Act,  1867."]— 

Registrars^  Fees, 

£    s.  d. 

For  every  summons. 0    3  0 

For  every  order 050 

For  every  office  copy  of  order 0    6  0 

For  every  advertisement 10  0 

For  every  certificate 0    5  0 

For  filing  every  affidavit  or  statement  on  affirmation,  declara- 
tion, or  attestation  upon  honour 0    16 

For  every  sitting  by  the  registrar 0  10  0 

When  the  sitting  is  longer  than  an  hour,  then  for  every  addi- 
tional hour  or  part  thereof 0    7  0 

Bigh  Bailiffs'  Fees. 
Same  fees  for  service  and  execution  as  in  equitable  matters. 

Costs."] — The  following  is  the  "  Scale  of  Costs  and  Charges  to  be 
paid  to  Counsel  and  Attorn  ies,  under '  The  Industrial  and  Provident 
Societies  Act,  1862,'  and  *The  Companies  Act,  1867'"  (^). 

**  Attorneys  shall  be  entitled  to  charge  and  be  allowed  in  pro- 
ceedings under  'The  Industrial  and  Provident  Societies  Act,  1862,' 
and  in  proceedings  transferred  to  a  county  court  under  '  The  Com- 
panies Act,  1867,'  the  same  costs  and  charges  as  they  would  be 
allowed  in  the  Court  of  Chancery,  except  that  where  the  amount 
of  the  subscribed  capital  of  the  society  or  company  shall  not  exceed 
2,000^,  they  shall  be  allowed  such  costs  and  charges  according  to 
the  lower  scale  authorized  by  the  second  rule  of  me  38th  Consoli- 
dated Grenend  Orders  of  the  Court  of  Chancery." 


§  5. — Enforcing  or  setting  aside  Agreements  between 

Attornets  and  their  Clients. 

"The  Attorneys  and  Solicitors'  Act,  1870"  (33  &  34  Vict 
c.  28),  contains  some  provisions  which  may  be  conveniently  treated 
under  the  head  of  Equitable  Jurisdiction  of  County  Courts. 

The  above-mentioned  statute  enacts, — 

Sect.  4.  "An  attorney  or  solicitor  may  make  an  agreement  in  writing 
with  his  client  respecting  the  amount  and  manner  of  payment  for  tlic 
whole  or  any  part  of  any  past  or  future  services,  fees,  charges  or  dis- 
bursements m  respect  of  business  done  or  to  be  done  by  such  attorney 

(/)  Order  of  the  Treasury,  30th  December,  1867, 
(g)  See  note  {e),  ante,  p.  139. 
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or  aolicitor,  whether  as  an  attorney  or  Bolicitor  or  as  an  advocate  or  con-     part  i  v. 
TiTancer,  either  by  a  groas  aum,  or  by  commission  or  per-centage,  or  by   CuAr.  xii. 
ibIb7  or  otherwise,  and  either  at  the  same  or  at  a  greater  or  at  a  less 
nte  as  or  than  the  rate  at  which  he  would  otherwise  be  entitled  to  be 
lemimenUed,  subject  to  the  provisions  and  conditions  in  this  part  of  this 
set  eontMned :  provided  always,  that  when  any  such  agreement  shall  bo 
■ade  in  respect  of  business  done  or  to  be  done  in  any  action  at  law  or 
nit  in  equity,  the  amount  payable  under  the  agreement  shall  not  be  re- 
ceived by  the  attorney  or  solicitor  until  the  agreement  has  been  examined 
ind  allowed  by  a  taxing  officer  of  a  court  having  power  to  enforce  the 
sgreement ;  and  if  it  shall  appear  to  such  taxing  officer  that  the  agree- 
Bent  is  not  fair  and  reasonable  he  may  require  the  opinion  of  a  court  or 
s  judge  to  be  taken  thereon  by  motion  or  petition,  and  such  court  or 
judge  shall  have  power  either  to  reduce  the  amount  ])ayable  under  the 
sgreement  or  to  order  the  agreement  to  be  cancelled  and  the  costs,  fees, 
charges  and  disbursements  m  respect  of  the  business  done  to  be  taxed  in 
the  aame  manner  as  if  no  such  agreement  had  been  made.** 

After  some  other  proyisions,  the  act  proceeds,-^ 

Sect.  8.  **  No  action  or  suit  shall  be  brought  or  instituted  upon  any 
neh  agreement;  but  every  question  respecting  the  validity  or  effect  of 
any  such  agreement  may  be  examined  and  determined,  and  tlic  agrce- 
flsent  may  be  enforced  or  set  aside,  without  suit  or  action,  on  motion  or 
petition  of  any  person,  or  the  representative  of  any  person,  a  party  to 
neh  agreement,  or  being  or  alleged  to  be  liable  to  pay,  or  being  or 
claiming  to  be  entitled  to  be  paid,  the  costs,  fees,  charges  or  disburse- 
ments in  respect  of  which  the  agreement  is  made  by  tlie  court  in  which 
the  business,  or  any  part  thereof^  was  done,  or  a  jurige  thereof,  or  if  the 
business  was  not  done  in  any  court,  then,  where  the  amount  payable  under 
the  agreement  exceeds  fiuy  pounds,  by  any  superior  court  of  law  or 
equity  or  a  judge  thereof,  and  where  such  amount  docs  not  exceed  fifty 
pounds,  by  tlie  judge  of  a  county  court  which  would  have  jurisdiction  in 
an  action  upon  the  agreement." 

Sect.  9.  *^  Upon  any  such  motion  or  petition  as  aforesaid,  if  it  shall 
appear  to  the  court  or  judge  that  such  agreement  is  in  all  respects  fair 
and  reasonable  between  the  parties,  the  same  may  be  enforced  by  such 
court  or  judge  by  rule  or  order,  in  such  manner  and  subject  to  such  con- 
diUons,  if  any,  as  to  the  costs  of  such  motion  or  petition  as  such  court  or 
judge  may  tnink  fit ;  but  if  the  terms  of  such  agreement  shall  not  bo 
deemed  by  the  court  or  judge  to  be  fair  and  reasonable,  the  same  may 
be  declared  void,  and  the  court  or  judge  shall  thereupon  have  power  to 
order  such  agreement  to  be  given  up  to  be  cancelled,  and  may  direct  the 
costs,  fees,  cTiarges  and  disbursements  incurred  or  chargeable  in  respect 
of  the  matters  mcluded  therein  to  be  taxed  in  the  same  manner  and 
according  to  tlie  same  rules  as  if  such  agreement  had  not  been  made ; 
and  the  court  or  judge  may  also  make  such  order  as  to  the  costs  of  and 
relating  to  such  motion  or  petition,  and  the  proceedings  thereon,  as  to  the 
said  court  or  judge  may  seem  fit." 

Sect.  10.  "  When  the  amount  agreed  for  under  any  such  agreement 
has  been  paid  by  or  on  behalf  of  the  client,  by  any  person  chargeable 
with  or  entitled  to  pay  the  same,  any  court  or  judge  having  jurisdiction 
to  examine  and  enforce  such  an  agreement  may,  upon  application  by  the 
person  who  has  paid  such  amount,  within  twelve  montlis  ailer  the  pay- 
ment thereof,  if  it  appears  to  such  court  or  judge  that  the  special  cir- 
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Pa«t  IV.     cumstances  of  the  case  require  tlie  agreement  to  be  re-opened,  re-open 

CBAy.  xil.    ^^Q  same,  and  order  the  costs,  fees,  charges  and  disbursements  to  be 

taxed,  and  the  whole  or  any  portion  of  the  amount  received  by  the 

attorney  or  solicitor  to  be  repaid  by  him,  on  such  terms  and  conditions 

as  to  the  court  or  judge  may  seem  just." 

"Where  any  such  agreement  is  made  by  the  client  in  the  capacity  of 
guardian  or  of  trustee  under  a  deed  or  will,  or  of  committee  of  any  per- 
son or  persons  whose  estate  or  property  will  be  chargeable  with  the 
amount  payable  under  such  agreement,  or  with  any  part  of  such  amount, 
the  agreement  shall  before  payment  be  laid  before  the  taxing  officer  of 
a  court  having  jurisdiction  to  enforce  the  agreement,  and  such  officer 
shall  examine  the  same,  and  may  disallow  any  part  thereof,  or  may  re- 
quire the  direction  of  the  court  or  judge  to  be  taken  thereon  by  motion 
or  petition ;  and  if  in  any  such  case  the  client  pay  the  whole  or  any  part 
of  the  amount  payable  under  the  agreement,  without  the  previous  allow- 
ance of  such  officer  or  court  or  judge  as  aforesaid,  he  shall  be  liable  at 
any  time  to  account  to  the  person  whose  estate  or  property  is  charged 
with  the  amount  paid,  or  with  any  part  thereof,  for  the  amount  so 
charged ;  and  if  in  any  such  case  the  attorney  or  solicitor  accept  pay- 
ment without  such  allowance,  any  court  which  would  have  had  jurisdic- 
tion to  enforce  the  agreement  may,  if  it  think  fit,  order  him  to  refund 
the  amount  so  received  by  him  under  the  agreement." 

Subsequent  sections  (ss.  13  &  14)  provide  for  the  case  of  an 
attorney  or  solicitor  dying  or  becoming  incapable  to  act  before  the 
agreement  has  been  completely  performed. 

It  18  to  be  observed  that  the  registrar  is  the  taxing  officer  of  a 
county  court. 


§  6. — ^Acknowledgment  of  Deeds  by  Married  Women  (A). 

In  pursuance  of  a  recommendation  of  the  county  court  commis- 
sioners, 1855,  "The  County  Courte  Act,  1856"  (19  &  20  Vict, 
e.  108,  8.  73),  enacts  that — 

"Any  acknowledgment  to  be  made  by  any  married  woman  of  any  deed 
under  the  act  of  the  third  and  fourth  years  of  the  reign  of  his  late  ma- 
jesty King  William  the  Fourth,  chapter  seventy-four,  may  be  received 
by  a  judge  of  a  county  court  in  the  same  manner  as  such  acknowledg- 
ment may  be  received  by  a  judge  of  a  superior  court." 

Pursuant  to  the  provisions  of  the  act  referred  to,  3  &  4  Will.  4, 
c.  74  ("For  the  Abolition  of  Fines  and  Recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance"),  the  judge,  before 
he  receives  the  acknowledgment  by  any  married  woman  "of  any 
deed  by  which  any  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  made  by  her"  under  that  act,  "shall  examine  her, 

(h)  Although  not  pnrt  of  the  duties      county  courts,  may  be  conveniently 
of  the  courts  of  equity,  this  power,      added  to  the  present  chapter, 
expressly  given    to    judges   of    the 
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apart  from  her  Lusbaud,  touching  her  knowledge  of  such  deed, 
and  shall  ascertain  whether  she  freely  and  voluutarilj  consents  to 
sneh  deed,  and  unless  she  freely  and  Toluntarilj  consents  to  such 
deed  shall  not  permit  her  to  acknowledge  the  same ;  and  in  such 
case  such  deed  shall,  so  far  as  relates  to  the  execution  thereof  by 
such  married  woman,  be  void"  (t). 

When  the  deed  is  acknowledged  (having  been  previously  exe- 
ented)  the  judse  signs  a  memorandum  "indorsed  on  or  written  at 
the  foot  or  in  ue  margin  of  such  deed"  in  a  form  provided  by  the 
act  (k);  and  also  signs  a  certificate,  ''written  or  engrossed  on  a  sepn- 
rate  piece  of  parchment,*'  of  the  taking  of  such  acknowledgment, 
in  a  form  also  provided  by  the  act  (/). 

As  this  form  of  certificate  includes  a  statement  that  the  married 
woman  was,  at  the  time  of  her  acknowledging  the  deed,  "of  full 
age  and  of  competent  understanding,"  the  judge  must  satisfy  him- 
self on  this  point,  as  a  statement  of  mere  belief  is  insufficient  (m). 

"Every  such  certificate  as  aforesaid  of  the  taking  of  an  acknow- 
ledgment by  a  married  woman  of  any  such  deed  as  aforennid, 
together  with  an  affidavit  by  some  person  verifying  the  same,  and 
the  signature  thereof  by  the  party  by  whom  the  same  shall  purport 
to  be  signed,"  is  lodged  with  an  oificer  of  the  Court  of  Common 
Pleas,  appointed  by  the  chief  justice  (w). 

The  act  empowered  the  Court  of  Common  Pleas  from  time  to 
time  to  make  orders  and  regulations  touching  the  mode  of  exami- 
nation, and  "touching  the  particular  matters  to  be  mentioned  in  such 
memorandums  and  certificates  as  aforesaid,  and  the  affidavits  veri- 
fying the  ceHificates,  and  the  time  within  which  any  of  the  afore- 
said proceedings  shall  take  place"  (o). 

Rules  of  Hilary  Term,  1834,  require  the  affidavit  of  verification 
to  "  be  made  by  some  practising  attorney  or  solicitor  of  one  of  the 
courts  at  Westminster,  or  of  one  of  the  Counties  Palatine  of  Lan- 
caster or  Durham,  and  that  in  all  cases  it  shall  be  deposed,  in 
addition  to  the  verification  of  the  said  certificate,  that  the  deponent 
knew  the  person  or  ])ersons  making  such  acknowledgment,  and 
tlmt  at  the  time  of  making  such  acknowledgment,  the  pei-son  or 
persons  making  the  same  was  or  were  of  full  age  and  competent 
understanding,"  and  "the  place  or  places  where  such  acknowledg- 
ment shall  be  taken  shall  be  set  forth  in  such  affidavit;  and  that 
previously  to  such  acknowledgment  being  taken,  the  deponent  had 
inquired  of  such  married  woman  whether  she  intended  to  give  up 
her  interest  in  the  estate  to  be  passed,  and  also  the  answer  given 
thereto ;  and  where  any  such  married  woman  in  answer  to  such 
inquiry  shall  declare  that  she  intends  to  give  up  her  interest  with- 
out any  provision,  the  deponent  shall  state  that  he  has  no  reasons 


Pa«tIV. 
Chap  Xlf. 


(i)  3  &  4  Will.  4,  r.  74,  s.  80. 
{k)  Id,  s.  84. 
(0  Jd- 


(m)  See    Re    Coventry^  8    Scott, 
147. 
(/O  3  &  4  Will.  4,  c.  74,  ss.  85,  89. 
{o)  Id,  a.  89. 
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Paet  IV.     to  doubt  the  truth  of  such  declaration,  and  he  verily  believes  the 

'- 1  same  to  be  true.     And  where  any  provision  has  been  agreed  to  be 

made,  the  deponent  shall  state  that  the  same  has  been  made  by 
deed  or  writing,  or  if  not  actually  made  before,  that  the  terms  of 
the  intended  provision  have  been  reduced  into  writing,  which  deed 
or  writing  he  verily  believes  has  been  produced  to  the  said  judge 
or  commissioners." 

A  rule  of  Trinity  Term,  1834,  modified  the  above  rule  by  ordering 
that  ''where  such  parts  of  the  affidavit  verifying  the  certificate  of 
acknowledgment,  as  state  the  deponent's  knowledge  of  the  party 
making  the  acknowledgment  and  her  being  of  full  age,  cannot  be 
deposed  to  by  a  commissioner,  or  by  an  attorney  or  solicitor,  the 
same  Taa,y  be  deposed  to  by  some  other  person,  whom  the  person 
before  whom  the  affidavit  shall  be  made  shall  consider  competent 
80  to  do." 

The  following  is  a  form  of  affidavit  of  verification,  to  be  made 
by  the  attorney  or  solicitor  (generally  the  attorney  acting  in  the 
matter),  sworn  before  a  commissioner  of  the  Common  Fleas: — 

In  the  Common  Pleas. 

I,  A.  B,  of  in  the  county  of  gentleman,  one  of  the  attorneys 
of  the  court  of  ,  make  oath  and  say : — 

1.  That  I  know  H.,  the  wife  of  E.  F.,  in  the  certificate  hereunto 
annexed  mentioned,  and  that  the  acknowledgment  therein  mentioned 
was  made  by  the  said  H.,  and  the  certificate  signed  by  the  judge  of  the 
counbr  court  in  the  said  certificate  mentioned,  on  the  day  and  year 
therein  mentioned  at  in  the  county  of  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  the  said  H.  was 
of  full  age  and  competent  understanding,  and  knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the  premises,  respecting  which 
such  acknowledgment  was  made. 

3.  That  previous  to  the  said  H.  making  the  said  acknowledgment, 
I  inquired  of  her,  the  said  H.,  whether  she  intended  to  give  up  her  inte- 
rest m  the  estate  in  respect  of  which  such  acknowledgment  was  taken, 
without  having  any  provision  made  for  her  in  lieu  of  or  in  return  for  or 
in  consequence  of  her  so  giving  up  her  interest  in  such  estates ;  and  that 
in  answer  to  such  inquiry  the  said  H.  declared  that  she  did  intend  to 
give  up  her  interest  in  the  said  estates  without  having  any  provision 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving 
up  such  her  interest,  of  which  declaration  of  the  said  H.,  I  have  no 
reason  to  doubt  the  truth,  and  I  verily  believe  the  same  to  be  true  (/?) 
\oT^  declared  that  a  provision  was  to  oe  made  for  her  in  consequence  of 
her  giving  up  such  her  interest  in  the  said  estates]. 

[4.  That  before  her  acknowledgment  was  so  taken  I  was  satisfied,  and 
do  now  verily  believe,  that  such  provision  has  been  made  by  deed  \(jt^ 
writing,  or^  that  the  terms  thereof  have  been  reduced  into  writing].] 

4  \pT  5].  That  it  appears  by  the  deed  acknowledged  by  the  said  H. 

(p)  As  to  this  statement  (required      223;  S.  C.^  nom.  In  re  Doming,  34 
by  Bales  of  HiUry  Term,  1834),  see      L.  J.  (N.  S.)  C.  P.  178. 
In  re  Dowling,  18  C.  B.  Rep.,  N.  S. 
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Uiat  the  premises  wherein  she  is  stated  to  be  interested  are  described  to    Paut  iv. 
be  in  the  [parish]  of  in  the  county  of  .  Chap,  xir. 

Sworn  at  in  the  county  of  this  ^ 


day  of 
Before  me, 


187 


5 


Although  Btrict  compliance  with  the  rules  is  in  general  required, 
jet  as  the  rules  are  not  in  the  nature  of  an  enactment^  but  only  as 
a  guide,  they  can  and  will  be  modified  by  the  court  in  very  excep- 
tional cases  (q). 

The  affidavit  and  certificate  are  generally  transmitted  through 
the  London  agents  of  the  attorney  to  the  ofiicer  of  the  Court  of 
Common  Pleas  for  inrolment. 

By  Rule  6  of  Hil.  Term,  1834,  these  documents  must  be  de- 
livered within  one  month  from  the  making  the  acknowledgment. 
Nevertheless,  where  several  years  had  elapsed  between  the  making 
the  acknowledgment  and  the  taking  the  certificate  to  the  office  for 
enrolment,  the  court  allowed  it  to  be  received  by  the  officer  for 
that  purpose  on  the  delay  being  accounted  for  and  shown  to  have 
been  unintentional,  and  on  the  court  being  satisfied  as  to  how  the 
property  had  been  dealt  with,  and  the  purpose  for  which  the  certi- 
ficate was  wanted  to  be  enrolled  (r). 

The  following  note  is  appended  to  the  County  Court  (Common 
Law)  Rules,  1868:— 

"  It  is  considered  to  be  unnecessary  to  give  any  rules  with  respect  to 
taking  acknowledgments  of  married  women,  as  it  is  the  duty  of  tlie 
attorney  employed  to  prepare  the  certificate  and  affidavit,  and  swear  to 
the  latter ;  and  the  course  to  be  followed  by  the  judge  is  laid  down  in 
the  act  3  &  4  Will.  4,  c.  74.  The  only  duty  for  the  registrar  to  perform, 
besides  that  of  swearing  tlie  attorney  to  the  affidavit  («),  is  tliat  of  putting 
his  initials  against  all  alterations,  interlineations,  or  erasures 
either  in  the  certificate  or  affidavit"  (<). 


A  treasury  order  (m)  provides  the  following  court  fee  :  — 
For  taking  the  acknowledgment  of  a  married  woman    .        .    £1 


0   0 


(q)  See  7»  re  Packer,  39  L.  J.  (N. 
S.)  C.  P.  238.  In  that  case  the  ac- 
knowledgment  bad  been  taken  twelve 
years  before  and  not  filed,  and  the 
woman  and  the  commissioners  were 
now  dead.  The  court  allowed  the 
certificate  to  be  received  for  enrolment 
on  an  affidavit  of  an  attorney  verify- 
ing the  si^atures  under  sect.  85,  and 
an  affidavit  of  the  husband  as  to  the 
other  matters  required  to  be  deposed 
to.  See  also,  Ite  Hall,  19  C.  B.  Rep., 
N.  S.  369;  Ex  parte  Stevens,  3 
Hodges,  13. 

D.     VOL.  II. 


(r)  Re  Edge,  35  L.  J.  (N.  S.)  C. 
P.  263. 

(«)  The  registrar  cannot  take  the 
affidavit  quh  registrar.  He  can  only 
do  so  if  he  is  a  commissioner  to  take 
affidavits  in  the  Common  Pleas. 

{t)  It  seems,  however,  that  the 
initials  to  the  certificate  should  be 
those  of  the  judge,  not  of  the  reg^ 
trar;  and,  in  the  case  of  the  affidavit, 
the  commissioner  before  whom  it  is 
sworn  must  initial  the  alterations,  &c 

iu)  Order  of  Commissioners  of  her 
Majesty's  Treasury  regulating  Fees, 
30th  December,  1867. 


(     H6     ) 
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ADMIRALTY  JURISDICTION  OF  THE  COUNTY 

COURTS. 


CHAPTER  I. 

JURISDICTION  IN  MARITIME  CASES  BEFORE  THE  COUNTY 
COURTS  ADMIRALTY  JURISDICTION  ACT,  1868. 

§  1.— Of  the  Nature  and  Jurisdiction  op  Admiralty  Cases 
in  general. 

§  2. — The  Arrest  of  Foreign  Ships  under  "  The  Merchant 
Shipping  Act,  1854." 

§  3. — County  Court  Jurisdiction  in  Salvage  Cases  under 
the  Merchant  Shipping  Acts,  1854  and  1862. 


§  1.— Of  the  Nature  and  Jurisdiction  of  Admiralty  Cases 

in  general. 

The  original  jurisdiction  of  the  county  courts  was  confined  (with 
the  exceptions  of  balance  of  partnership  accounts  and  legacies  and 
distributive  shares)  to  *'  pleas  of  personal  actions"  (a).  Those 
courts,  therefore,  had  no  jurisdiction  over  matters  cognizable  by 
the  admiralty  courts.  Another  reason,  moreover,  prevented 
county  courts  having  jurisdiction  in  such  matters.  Admiralty 
cases,  strictly  speaking,  could  not  arise  within  the  precincts  of  any 
county,  and  therefore  not  within  any  district  established  under  the 
County  Courts  Acts,  the  districts  consisting  only  of  counties  and 
parts  of  counties  (6). 


(a)  See  ante.  Vol.  I.  p.  28. 

(6)  **The  main  or  high  seas  are 
part  of  the  realm  of  England,  for 
thereon  our  courts  of  admiralty  have 
jurisdiction,  as  will  be  shown  here- 
after ;  bat  they  are  not  subject  to  the 
common  law.  This  main  sea  begins 
at  the  low-water  mark.  Bat  between 
die  high-water  mark  and  the  low-water 
mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty 


have  diriium  imperium,  and  alter- 
nate jarisdiction ;  one  upon  the  water, 
when  it  is  fall  sea;  and  the  other 
upon  land,  when  it  is  an  ebb."  1  Bla. 
Comm.  110;  see  also  Cotutable^s  ease, 
6  Co.  Rep.  106.  Creeks  and  inland 
seas,  however,  are  within  the  body  of 
the  adjoining  counties.  Thus  the 
Bristol  Channel  is  part  of  the  counties 
by  the  shores  of  which  it  is  bounded  — 
namely,  Somerset  and  Glamorganshire 
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In  order  to  a  clear  view  of  this  matter  it  is  desirable  to  refer     Paut  v. 
somewliat  more  fully  to  the  ordinary  admiralty  jurisdiction.  cnir.  i. 


"  The  courts  maritime,  or  admiralty  courts,"  says  Mr.  Justice  Original  ad- 
Blackstone,  "have  jurisdiction  and  power  to  try  and  determine  all  SicuiiT ^""^ 
maritime  causes;  or  such  injuries,  which,  though  they  are  in  their 
nature  of  common  law  cognizance,  yet  being  committed  on  the 
high  seas,  out  of  the  reach  of  our  ordinary  courts  of  justice,  are 
therefore  to  be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be,  therefore,  causes  arising  wholly  upon 
the  sea,  and  not  within  the  precincts  of  any  county.  For  the 
statute  13  Ric.  II.  c.  6,  directs  that  the  admiral  and  his  deputy 
shall  not  meddle  with  any  thing,  but  only  things  done  upon  the 
sea;  and  the  statute  16  Ric.  II.  c.  3,  declares  that  the  court  of  the 
admiral  hath  no  manner  of  cognizance  of  any  contract,  or  of  any 
other  thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  water ;  nor  of  any  wreck  of  the  sea ;  for  that  must  be  cast  on 
land  before  it  becomes  a  wreck.  But  it  is  otherwise  of  things 
flotsam^  jetsam  and  ligan;  for  over  them  the  admiral  hath  jurisdic- 
tion, as  they  are  in  and  upon  the  sea.  If  part  of  any  contract,  or 
other  cause  of  action,  doth  arise  upon  the  sea,  and  part  upon  the 
land,  the  common  law  excludes  tlie  admiralty  court  from  its  juris- 
diction ;  for,  part  belonging  properly  to  one  cognizance  and  part 
to  another,  the  common  or  general  law  takes  place  of  the  par- 
ticular. Therefore,  though  pure  maritime  acquisitions,  which  are 
earned  and  become  due  on  the  high  seas,  as  seamen's  wages,  are 
one  proper  object  of  the  admiralty  jurisdiction,  even  though  the 
contract  for  them  be  made  upon  land  (c) ;  yet,  in  general,  if  there 
be  a  contract  made  in  England  and  to  be  executed  upon  the  seas, 
as  a  charterparty  or  covenant  that  a  ship  shall  sail  to  Jamaica,  or 
shall  be  in  such  a  latitude  by  such  a  day ;  or  a  contract  made  upon 
the  sea  to  be  performed  in  England,  as  a  bond  made  on  ship  board 
to  pay  money  in  London  or  tlie  like ;  these  kinds  of  mixed  contracts 
belong  not  to  the  admiralty  jurisdiction,  but  to  the  courts  of  com- 
mon law"  (rf). 

"Where  the  admiral's  court  hath  not  original  jurisdiction  of  the 
cause,  though  there  should  arise  in  it  a  question  that  is  proper  for 
the  cognizance  of  that  court,  yet  that  doth  not  alter  nor  take  away 
the  exclusive  jurisdiction  of  the  common  law.  And  so  vice  versoy 
if  it  hath  jurisdiction  of  the  original,  it  hath  also  jurisdiction  of  all 
consequential  questions,  though  properly  determinable  at  common 
Uw"  (e). 

rcspectiyelv.     TheQueen  v.  Chinning-  can  be  iDstitnted  in  the  admiralty  or 

hamjl  Bell,  C.  C.  K.  66 ;  28  L.  J.  (N.  vice-admiralty  court  or  in  any  snpe- 

S.)  M.  C.  66.    So  the  sea  between  the  rior  court.     See  17  &  18  Vict.  c.  104, 

Isle  of  Wight  and  Hampshire  is  all  s.  189. 

within  the  county  of  Southampton.  {,d)  3  Bla.  Comm.  106, 107. 

Per  Wightman,  J.,  S.  C.  (e)  Id.  p.  108.    Blackstone  further 

{c)  But  now  no  suit  or  proceeding  says,  that  **  In  case  of  prizes  also  in 

for  the  recovery  of  wages  under  50/.  time  of  war,  between  our  own  nation 

l2 
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Part  V. 
CBAr.  I. 

Jnrladiction 
under  8  &  4 
Vict  c.  65. 


Juiiadictlnn 
under  **  The 
Admiralty 
Court  Act, 
1861.- 


The  original  jurisdictiou  of  the  admiralty  court  has  been  con- 
siderably extended  by  statute.  ^ 

The  3  &  4  Vict.  c.  60,  gave  the  court  jurisdiction  over  claims 
and  causes  of  action  by  mortgagees  of  vessels  {f)^  and  '^  all  ques- 
tions as  to  the  title  to  or  ownership  of  any  ship  or  vessel,  or  the 
proceeds  thereof  remaining  in  the  registry,  arising  in  any  cause  of 
possession,  salvage,  damage,  wages,  or  bottomry,  which  shall  be 
instituted  in  the  said  court" (^).  And  also  "jurisdiction  to  decide 
all  claims  and  demands  wliatsoever  in  the  nature  of  salvage  for 
services  rendered  to  or  damage  received  by  any  ship  or  sea-going 
vessel,  or  in  the  nature  of  towage,  or  for  necessaries  supplied  to 
any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the  payment 
thereof,  whether  such  ship  or  vessel  may  have  been  within  the 
body  of  a  county,  or  upon  the  high  seas,  at  the  time  when  the 
services  were  rendered  or  damage  received  or  necessaries  furnished, 
in  respect  of  which  such  claim  is  made"  (A).  The  act,  however, 
provided  that  *'  nothing  herein  contained  shall  be  deemed  to  pre- 
clude any  of  her  Majesty's  courts  of  law  or  equity  now  having 
jurisdiction  over  the  several  subject-matters  and  causes  of  action 
hereinbefore  mentioned  from  continuing  to  exercise  such  jurisdic- 
tion as  fully  as  if  this  act  had  not  been  passed"  (t). 

"The  Admiralty  Court  Act,  1861"  (24  &  25  Vict.  c.  10),  fur- 
ther extended  the  jurisdiction  (and  improved  the  practice)  of  the 
High  Court  of  Admiralty.  It  gave  the  court  jurisdiction  over  any 
claim  for  the  building,  equipping  or  repairing  of  ships,  if  under 
arrest  of  the  court  (A) ;  and  also  over  "  any  claim  for  necessaries 
supplied  to  any  ship  elsewhere  than  in  the  port  to  which  the  ship 


and  another,  or  between  two  other 
nations,  which  are  taken  at  sea,  and 
brought  into  oar  ports,  the  coorta  of 
admiralty  have  an  nndistnrbed  and 
exclusive  jurisdiction  to  determine 
the  same  according  to  the  law  of 
nations."  The  CJourt  of  Admiralty, 
however,  has  no  original  jurisdiction 
in  prize  matters;  the  jurisdiction 
which  it  exercises  is  derived  from  the 
authority  of  parliament  and  the  royal 
prerogative,  at  the  outbreak  of  a  war 
requiring  tiie  services  of  the  navy,  it 
has  been  customary  for  the  crown  to 
issue  a  proclamation,  bestowing  the 
proceeds  of  maritime  captures  upon 
the  takers,  and  at  the  same  time  to 
issue  a  commission,  requiring  the 
Lords  of  the  Admiralty  to  empower 
the  admiralty  court  **  to  take  cogni- 
zance of  and  judicially  proceed  in 
matters  of  prize,"  and  *'  to  hear  and 
determine  the  same  according  to  the 
course  of  admiralty  and  the  law  of 
nations."  See  The  Banda  and  Kir^ 
wee  Booty,  86  L.  J.  (N.  S.)  Adm.  17. 
Some  permanent  provisions  on  this 


subject  were  made  by  "The  Naval 
Prize  Act,  1864"  (27  &  28  Vict.  c.  25). 
The  court's  jurisdiction  with  respect 
to  booty  commenced  with  the  passing 
of  the  3  &  4  Vict  c.  65,  s.  22. 

(/)  Sect.  8.  See  also  24  &  25 
Vict.  c.  10,  8.  11. 

(y)  8  &  4  Vict  c.  66,  8.  4. 

(A)  Id.  sect  6.  See  also  9  &  10 
Vict  c.  99,  8.  40;  and  17  &  18  Vict 
c.  104,  poitf  p.  152.  All  questions 
relating  to  salvage,  both  as  regards 
the  amount  due  in  respect  of  services 
and  the  apportionment  of  the  amount 
among  the  different  classes  of  salvors, 
are  within  the  jurisdiction  of  the  ad- 
miralty court  subject  to  **  The  Mer- 
chant Shipping  Act,  1864,"  post;  At- 
kinson V.  Woodall,  31  L.  J.  (N.  S.) 
M.  C.  174. 

(i)  Sect.  23. 

(*)  24  &  25  Vict  c.  10,  s.  4.  Thia 
section  does  not  give  a  maritime  lien. 
See  judgment  in  Johnson  v.  Black 
{Tke  Tnro  Ellens),  41  L.  J.  (N.  S.) 
Adm.  35. 
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belongs,  unless  it  is  shown  to  the  satisfaction  of  the  court  that  at 
the  time  ol^the  institution  of  the  cause  any  owner  or  part  owner  of 
the  ship  is  domiciled  in  England  or  Wales :  provided  always,  that 
if  in  any  such  cause  the  plaintiff  do  not  recover  201,  he  shall  not 
be  entitled  to  any  costs,  charges  or  expenses  incurred  by  him  therein, 
unless  the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be 
tried  in  the  said  court"  (/  ,  also  "  over  any  claim  by  the  owner,  or 
consignee,  or  assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  of  London  or  Wales  in  any  ship,  for  damage  done  to 
the  goods  or  any  part  thereof  by  the  negligence  or  misconduct  of 
or  for  any  breach  of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master  or  crew  of  the  ship,  unless  it  is  shown  to  the  satis- 
faction of  the  court  that  at  the  time  of  the  institution  of  the  cause 
any  owner  or  part  owner  of  the  ship  is  domiciled  in  England  or 
Wales :  provided  always,  that  if  in  any  such  cause  the  plaintiff  do 
not  recover  20/.,  he  shall  not  be  entitled  to  any  costs,  charges,  or 
expenses  incurred  by  him  therein,  unless  the  judge  shall  certify 
that  the  cause  was  a  fit  one  to  be  tried  in  the  said  court"  (m) ;  also 
"over  any  claim  for  damage  done  by  any  ship"  (n);  and  also 
'^  jurisdiction  to  decide  all  questions  arising  between  the  co-owners, 
or  any  of  them,  touching  the  ownership,  possession,  employment, 
and  earnings  of  any  ship  registered  at  any  port  in  England  or 
Wales,  or  any  share  thereof,  and  may  settle  all  accounts  outstand- 
ing and  unsettled  between  the  parties  in  relation  thereto,  and  may 
direct  the  said  ship  or  any  share  thereof  to  be  sold,  and  may  make 
such  order  in  the  premises  as  to  it  shall  seem  fit"  (o).  The  act 
further  gave  the-  Court  of  Admiralty  jurisdiction  over  any  claim 
by  a  seaman  of  any  ship  "  for  wages  eai'ned  by  him  on  board  the 
ship,  whether  the  same  be  due  under  a  special  contract  or  other- 
wise, and  also  over  any  claim  by  the  master  of  any  ship  for  wages 
earned  by  him  on  board  the  ship,  and  for  disbursements  made  by 
him  on  account  of  the  ship  :  provided  always,  that  if  in  any  Kuch 
cause  the  plaintiff  do  not  recover  50/.  he  shall  not  be  entitled  to 
any  costs,  charges,  or  expenses  incurred  by  him  therein,  unless  the 
judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the 
said  court"  (/>). 

It  has  been  held  that  jurisdiction  is  given  under  this  section  to 
the  admiralty  court  to  entertain  a  claim  by  seamen  for  wrongful 
dismissal  and  the  consequential  damages  (q). 


Part  V. 
Chap.  1. 


(/)  24  &  25  Vict  c.  10,  8.  6.  See 
Johnson  v.  Black  (The  Two  ElUni)^ 
41  L.  J.  (N.  S.)  Adm.  33. 

(m)  Jd.  8.  6. 

(n)  Jd.  8.  7.  This  includes  claims 
for  persoDal  iDJaries  caused  by  un- 
skilful navigation.  The  Beta,  38  L. 
J.  (N.  S.)  Adm.  50. 

'«)  Jd,  8.  8.  One  who  has  parted 
with  bis  shares  in  a  vessel  mav,  never- 
thfless,  sue  under  this  section  for  tbe 


accounts  as  to  camincs  wbile  be  was 
a  co-owner.  7%/»  JAiay  of  the  Jjake, 
89  L.  J.  (N.  S.)  Adm.  40. 

{]})  Jd.  8.  10.  The  act  also  jrave 
the  High  Court  of  Admiralty  extended 
jurisdiction  in  respect  of  mortgaged 
ships,  and  also  certain  powers  of 
the  Court  of  Chancery  nnder  "The 
Merchant  Shipping  Act,  1864.** 

(q)  The  Great  Eastern,  36  L.  J. 
(N.  S.)  Adm.  15. 
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CUlmt  in 
rem,  atid  in 
perMmam. 


The  Court  of  Admiralty  was  formerly  held  hefore  the  Lord 
High  Admiral  of  England  or  his  deputy  called  the  jiMge  of  the 
court.  Its  proceedings  are  according  to  the  method  of  the  civil 
law  like  those  of  the  ecclesiastical  courts  ;  upon  which  account  it 
was  usually  held  at  the  same  place  with  the  superior  ecclesiastical 
courts,  at  Doctors*  Commons,  in  London.  It  was  not  a  court  of 
record  (rV  Now,  however,  it  is  a  court  of  record  {s)  and  is  pre- 
sided over  by  a  single  judge  specially  appointed  to  that  oflSce,  or 
by  the  Dean  of  Arches  (t). 

Where  the  plaintiff's  claim  rests  upon  a  true  maritime  lien,  or 
even  if  it  be  a  simple  right  of  action  given  by  statute  to  the 
admiralty  court,  it  may  be  urged  either  against  such  property  as 
is  subject  to  the  power  and  jurisdiction  of  the  coui't,  t.  e.,  ships, 
cargoes,  and  freights,  or  against  their  owners  ;  in  the  former  case, 
the  proceeding  or  action  is  in  rem  ;  in  the  latter  case  it  is  in  per- 
sonam. The  causes  of  action,  which  are  also  in  themselves  mari- 
time liens,  are  damage  by  collision,  salvage,  towage,  pilotage, 
bottomry,  and  seamen*s  and  masters*  wages  (t^). 

Where  there  is  a  remedy  both  in  personam  and  in  rem  a  person 
who  has  rasorted  to  one  of  these  remedies  may,  if  he  does  not  get 
thereby  full  satisfaction,  resort  to  the  other ;  but  if  a  person  has 
resorted  to  one  of  these  retnedies  and  has  recovered  full  compensa- 
tion and  such  compensation  has  been  paid,  no  further  proceeding 
can  be  taken  {x). 


§  2.— The  Arrest  op  Foreign  Ships  under  "  The  Merchant 

Shipping  Act,  1854." 

The  first  matter  of  a  maritime  kind  in  which  county  courts 
obtained  jurisdiction,  related  to  the  arrest  of  foreign  ships  injuring 
the  property  of  English  subjects,  and  this  jurisdiction  was  not 
given  to  county  courts  in  direct  terms,  but  to  all  courts  of  record, 
in  which  definition  county  courts  are  of  course  included.  The 
provision  referred  to  is  contained  in  "The  Merchant  Shipping 
Act,  1854"  (17  &  18  Vict.  c.  104). 

Sect.  527  of  that  act  enacts  that — 

Power  of  "  Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused  to 

{Jjjjj^j  any  property  belonging  to  her  Majesty  or  to  any  of  her  Majesty's  sub- 

Reconi  or  jects  by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is  found 

▲dmiraitjr  to  in  any  port  or  river  of  the  United  Kingdom  or  within  three  miles  of  the 


(r)  3  Bla.  Comm.  69. 

(#)  24  Vict.  c.  10,  8.  14. 

(t)  See  3  &  4  Vict.  c.  65,  s.  1. 

(«)  See  Coote*8  Admiralty  Prac- 
tice, 2nd  edit,  p.  16.  There  is  no 
maritime  lien  for  necessaries,  and  the 
ship  is  not  cbargeahle  with  them  until 
the  suit  is  actually  institoted.    John- 


son V.  Black  (The  Two  Ellens),  41 
L.  J.  (N.  S.)  Adm.  33.  The  county 
conrt  admiralty  jurisdiction  may  be 
exercised  either  by  proceedings  in  rem 
or  by  proceedings  in  personam.  See 
32  &  33  Vict  c.  61,  s.  3,  »Mf,  p.  161. 
{x)  Yeo  V.  Tatem  {The  Orient), 
40  L.  J.  (N.  S.)  Adm.  29. 
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coast  thereof,  it  shall  be  lawful  for  the  judge  of  any  court  of  record  in      I^a»t  v. 
the  United  |^ingdom,  or  for  the  judge  of  the  High  Court  of  Admiralty,      ^"^^ 
or  in  Scotland  the  Court  of  Session,  or  the  sheriff  of  the  county  within  wmut  foreign 
whose  jurisdiction  such  ship  may  be,  upon  its  being  shown  to  him  by  JJJf^JJJJJJ 
any  person  applying  summarily  that  such  injury  was  probably  caused  tiootd  da- 
by  the  misconduct  or  want  of  skill  of  the  master  or  mariners  of  such  »>••«• 
ship,  to  issue  an  order  directed  to  any  officer  of  customs  or  other  officer 
named  by  such  judge,  requiring  him  to  detain  such  ship  until  such 
time  as  the  owner,  master  or  consignee  thereof  has  made  satisfaction  in 
respect  of  such  injury,  or  has  given  security  to  be  approved  by  the 
judge,  to  abide  the  event  of  any  action,  suit  or  other  legal  proceeding 
that  may  be  instituted  in  respect  of  such  injury,  and  to  pay  all  costs 
and  damages  that  may  be  awarded  thereon ;  and  any  officer  of  customs 
or  other  officer  to  whom  such  order  is  directed,  shall  detain  such  ship 
accordingly." 

Sect.  628.  "  In  any  case  where  it  appears  that  before  any  application  Power  \n 
can  be  made  under  the  foregoing  section,  such  foreign  ship  will  have  to  deuiu^' 
departed  beyond  the  limits  therein  mentioned,  it  shall  be  lawful  for  any  sbip  before 
commissioned  officer  on  full  pay  in  the  military  or  naval  service  of  her  JJ^JJ^'^** 
Majesty,  or  any  British  officer  of  customs,  or  any  British  consular  officer,  jndge. 
to  detain  such  ship  until  such  time  as  will  allow  such  application  to  be 
made,  and  the  result  thereof  to  be  communicated  to  him ;  and  no  such 
officer  shall  be  liable  for  any  costs  or  damages  in  respect  of  such  deten- 
tion, unless  the  same  is  proved  to  have  been  made  without  reasonable 
grounds." 

Sect.  629.  "  In  any  action,  suit  or  other  proceeding  in  relation  to  such  Who  to  be 
injury,  the  person  so  giving  security  as  aforesaid  shall  be  made  defen-  {©  mS^i' 
dant  or  defender,  and  shall  be  stated  to  be  the  owner  of  the  ship  that  such 
has  occasioned  such  damage ;  and  the  production  of  the  order  of  the 
judge  made  in  relation  to  such  security  shall  be  conclusive  evidence  of 
the  liability  of  such  defendant  or  defender  to  such  action,  suit  or  other 
proceeding." 


cases. 


§  3. — County  Court  Jurisdiction  in  Salvage  Cases  under 
THE  Merchant  Shipping  Acts,  1854  and  1862. 

"  The  Merchant  Shipping  Act  Amendment  Act,  1862"  (25  &  26 
Vict.  c.  63),  gave  a  jurisdiction  to  county  courts  in  salvage  cases. 
Sect.  49  of  that  act,  amending  the  provisions  contained  in  the 
eighth  part  of  the  principal  act  ("  The  Merchant  Shipping  Act, 
1854";,  for  giving  summary  jurisdiction  to  two  justices  in  salvage 
cases,  and  for  preventing  unnecessary  appeals  and  litigation  in 
such  cases,  enacted  (sub-section  (6)),  that  it  shall  be  competent  in 
England,  for  any  county  court  judge  "  to  exercise  the  same 
jurisdiction  in  salvage  cases  as  is  given  to  two  justices,"  and  (sub- 
section (8))  "  all  the  provisions  of  the  principal  act  relating  to 
summary  proceedings  in  salvage  cases,  and  to  the  prevention  of 
unnecessary  appeals  in  such  cases,  shall,  except  so  far  as  the  same 
are  altered  by  this  act,  extend  and  apply  to  all  such  proceedings, 
whether  under  the  princi[)al  act  or  this  act,  or  both  of  such  acts." 
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Salvage  ia 
refipect  of 
nervlces 
rendered  ia 
the  united 
Ungdom. 


Salvage  for 
life  may  be 
paid  by  Board 
of  Trade  out 
of  Mercantile 
Marine  Fond. 


Disputes  as 
tosalyage, 
bowTolM 
setUed. 


Iq  order,  therefore,  to  ascertain  the  jurisdiction  of  county 
courts  under  this  act  it  is  necessary  to  refer  to  the  principal  act. 
That  act  (17  &  18  Vict.  c.  104,  Part.  VIII.)  under  the  head  of  sal- 
vage in  the  United  Kingdom,  enacts  that — 

Sect.  458.  "  In  the  following  cases  (that  is  to  say), 

"  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress 
on  the  shore  of  any  sea  or  tidal  water  situate  within  the  limits  of 
the  United  Kingdom,  and  services  are  rendered  by  any  person, 
"  ( 1)  In  assisting  such  ship  or  boat, 
"  (2>  In  saving  the  lives  of  the  persons  belonging  to  such  ship 

or  boat  (y\ 
"  (3)  In  saving  tne  cargo  or  apparel  of  such  ship  or  boat,  or 
any  portion  thereof; 
"  And  whenever  any  wreck  is  saved  by  any  person  other  than  a 
receiver  within  the  United  Kingdom ; 
"  There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo, 
apparel  or  wreck,  to  the  person  by  whom  such  services  or  any  of  them 
are  rendered  or  by  whom  such  wreck  is  saved,  a  reasonable  amount  of 
salvage,  together  with  all  expenses  properly  incurred  by  him  in  the 
performance  of  such  services  or  the  saving  of  such  wreck,  the  amount 
of  such  salvage  and  expenses  (which  expenses  are  hereinafter  included 
under  the  term  salvage)  to  be  determined  in  case  of  dispute  in  manner 
hereinafter  mentioned." 

Sect.  469.  "  Salvage  in  respect  of  the  preservation  of  the  life  or  lives 
of  any  person  or  persons  belonging  to  any  such  ship  or  boat  as  aforesaid 
shall  be  payable  by  the  owners  of  the  sliip  or  boat  in  priority  to  all 
other  claims  for  salvage ;  and  in  cases  where  such  ship  or  boat  is 
destroyed,  or  where  the  value  thereof  is  insufficient,  after  payment  of  the 
actual  expenses  incurred,  to  pay  the  amount  of  salvage  due  in  respect  of 
any  life  or  lives,  the  Board  of  Trade  may  in  its  discretion  award  to  tlie 
salvors  of  such  life  or  lives  out  of  the  Mercantile  Marine  Fund,  such 
sum  or  sums  as  it  deems  fit,  in  whole  or  part  satisfaction  of  any  amount 
of  salvage  so  left  unpaid  in  respect  of  such  life  or  lives.*' 

Sect.  460.  "  Disputes  with  respect  to  salvage  arising  within  the 
boundaries  of  the  Cinque  Ports  shall  be  determined  in  the  manner  in 
which  the  same  have  hitherto  been  determined  (z) ;  but  wherever  any 
dispute  arises  elsewhere  in  the  United  Kingdom  between  the  owners  of 
any  such  ship,  boat,  cargo,  apparel  or  wreck  as  aforesaid,  and  the 
salvors,  as  to  the  amount  of  salvage,  and  the  parties  to  the  dispute 
cannot  agree  as  to  the  settlement  thereof  by  arbitration  or  otherwise. 
"  Then,  if  the  sum  claimed  does  not  exceed  two  hundred  pounds  (a), 
"  Such  dispute  shall  be  referred  to  the  arbitration  of  any  two  justices 
of  the  peace  resident  as  follows ;  (that  is  to  say) — 


(y)  By  "The  Admiralty  Courts 
Act.  1861"  (24  &  25  Vict.  c.  10),  s.  9, 
"  All  the  provisions  of  *  The  Merchant 
Shipping  Act,  1864,'  in  regard  to 
salvage  of  life  from  any  ship  or  boat 
within  the  limits  of  the  united  king- 
dom shall  be  extended  to  the  salvage 
of  life  from  any  British  ship  or  boat, 
wheresoever  the  services  may  have 
been  rendered,  and  from  any  foreign 


ship  or  boat,  where  the  services  have 
been  rendered  either  wholly  or  in  part 
in  British  waters." 

(«)  For  the  limits  of  the  jurisdic- 
tion of  the  Lord  Warden  of  the  Cinque 
Ports,  see  1  &  2  Geo.  4,  c.  76,  s.  18. 

(a)  See  the  extended  jurisdiction 
under  25  &  26  Vict.  c.  63,  s.  49,  post, 
p.  153. 
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**  In  case  of  wreck,  resident  at  or  near  the  place  where  such     pa«t  v. 
wreck  is  found  ;  Chap  i. 

"  In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the 
persons,  cargo,  or  apparel  belonging  thereto,  resident  at  or 
near  the  place  where  such  ship  or  boat  is  lying,  or  at  or  near 
the  first  port  or  place  in  the  United  Kingdom  into  which 
such  ship  or  boat  is  brought  afler  the  occurrence  of  the 
accident  by  reason  whereof  the  claim  for  salvage  arises. 
"  But  if  the  sum  claimed  exceeds  two  hundred  pounds  (b), 

"  Such  dispute  may,  with  the  consent  of  the  parties,  be  referred  to 
the  arbitration  ot  such  justices  as  aforesaid,  but  if  they  do  not 
consent  shall  in   England   be   decided  by  the   High  Court  of 
Admiralty  of  England,  in  Ireland  by  the  High  Court  of  Admiralty 
of  Ireland,  and  in  Scotland  by  the  Court  of  Session  :  subject  to 
this  proviso,  that  if  the  claimants  in  such  dispute  do  not  recover 
in  such  court  of  admiralty  or  court  of  session  a  greater  sum  than 
two  hundred  pounds,  they  shall  not,  unless  the  court  certifies 
that  the  case  is  a  fit  one  to  be  tried  in  a  superior  court,  recover 
any  costs,  charges  or  expenses  incurred  by  them  in  the  prosecution 
of  their  claim : 
"And  every  dispute  with  respect  to  salvage  may  be  heard  and  adjudi- 
cated upon  on  the  application  either  of  the  salvor  or  of  the  owner  of 
the  property  salved  or  of  their  respective  agents." 

Sect.  461.  "Whenever  in  pursuance  of  this  act  any  dispute  as  to  Manner  in 
salvage  is  referred  to  the  arbitration  of  two  justices,  they  may  either  JlJj^mny" 
themselves  determine  the  same,  with  power  to  call  to  their  assistance  decide  dis- 
any  person  conversant  with  maritime  affairs  as  assessor,  or  they  may  if  P"**** 
a  difference  of  opinion  arises  between  them,  or  without  such  difference, 
if  they  think  fit,  appoint  some  person  conversant  with  maritime  affairs 
as  umpire  to  decide  the  point  in  dispute ;  and  such  justices  or  their 
umpire  shall  make  an  award  as  to  the  amount  of  salvage  payable,  within 
the  following  times,  that  is  to  say,  the  said  justices  within  forty-eight 
hours  afler  such  dispute  has  been  referred  to  them,  and  the  said  umpire 
within  forty-eight  hours  after  his  appointment,  with  power  nevertheless 
for  such  justices  or  umpire  by  writing  under  their  or  his  hands  or  hand 
to  extend  the  time  within  which  they  and  he  are  hereby  respectively 
directed  to  make  their  or  his  award." 

"  The  Merchant  Shipping  Act  Amendment  Act,  1862"  (2/5  k  26 
Vict.  c.  63),  which,  as  already  stated,  empowered  a  county  court 
judge  to  exercise  the  jurisdiction  thus  given  to  two  justices,  at  the 
same  time  enacted  (s.  49,  sub-s.  (1)),  that  the  provisions  of  the 
principal  act  for  giving  summary  jurisdiction  to  two  justices 
"  shall  extend  to  all  cases  in  which  the  value  of  the  property 
saved  does  not  exceed  1,000/.,  as  well  as  to  the  cases  provided  for 
by  the  principal  act,"  and  also  empowered  "  one  of  her  Majesty's 
principal  secretaries  of  state  to  determine  a  scale  of  costs  to  be 
awarded  in  salvage  cases  by  any  such  justices  or  court  as  afore- 
said." 

Other  provisions  applicable  as  well  to  the  exercise  of  this  juris- 

(&)  See  the  extended  jurisdiction  under  25  &  26  Vict.  c.  63,  s.  49,  infra. 
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diction  by  a  county  court  judge  as  by  justices,  relate  to  the  pro- 
duction of  documents  and  the  examination  of  witnesses  on  oath  ( c) ; 
the  valuation  of  the  property  (d) ;    appeal  to  the  Court  of  Ad- 
miralty (c),  the  payment  and  apportionment  and  manner  of  enforcing 
payment  of  the  salvage  (/*),  and  power  to  award  costs  (g). 
JaiiMiiction         It  will  be  convenient  to  state  how  the  jurisdiction  in  salvage 
aLmunSer     cases  Stands  under  the   Merchant    Shipping   Acts.     Under  the 
tbe Merchant   460th  scction  of  "  The  Merchant  Shipping  Act,  1854,"  the  justices 
sivipping         j^j  jurisdiction  only  where  the  salvage   service   was  performed 
within  the  kingdom,  or  within  three  miles  from  shore,  and  where 
the  claim  did  not  exceed  200/.;  and  that  jurisdiction  (except  cases 
within   the  Cinque  Ports)  was  exclusive  of  the  High  Court  of 
Admiralty  (h).      By  "  The  Merchant  Shipping  Act,  1862,"  the 
justices  and  the  county  court  have  jurisdiction  wherever  the  ser- 
vice was  performed  (except  in  the  Cinque  Ports),  and  also  in  all 
cases  where  either  the  sum  claimed  does  not  exceed  200/.,  or  where 
the  value  of  the  property  saved  does  not  exceed  1,000/.,  and  under 
these  acts  the  jurisdiction  so  given  to  justices  and  the  county  courts 
was  exclusive  of  the  High  Court  of  Admiralty  ft). 

It  has  been  held,  however,  that  "  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868"  (31  &  32  Vict.  c.  71)  (A),  has  made  an  alte- 
ration in  this  respect,  and  that  the  High  Court  of  Admiralty  has 
jurisdiction  where  the  value  is  under  1,000/.,  and  will  exercise  a 
discretion  as  to  taking  cognizance  of  salvage  suits  under  that 
amount  (/). 

As  regards  cases  arising  in  the  Cinque  Ports,  the  High  Court 
and  the  Court  of  Admiralty  of  the  Cinque  Ports,  and  the  com- 
missioners appointed  by  the  lord  warden  have  concurrent  jurisdic- 
tion in  salvage  cases  (w);  for  the  general  words  in  sect.  49  of 
"The  Merchant  Shipping  Act  Amendment  Act,  1862,"  do  not 
refer  to  or  affect  the  earlier  part  of  sect,  460  of  "  The  Merchant 
Shipping  Act,  1854,"  which  provided  that  disputes  with  respect 
to  salvage  arising  within  the  boundaries  of  the  Cinque  Ports 
should  be  determined  in  the  manner  in  which  the  same  had  pre- 
viously been  determined  (»). 

The  meaning  in  sect.  460  of  "  The  Merchant  Shipping  Act, 
1854,"  of  "the  sum  claimed,"  is  a  claim  or  sum  asked  antecedent 
to  any  proceedings,  for  the  section  enacts  that  the  dispute  shall  be 


(c)  17  &  18  Vict.  c.  104,  8.  463. 
(rf)  26  &  26  Vict.  c.  63,  s.  60. 

(d)  17  &  18  Vict.  c.  104,  88.  464, 
466. 

(/ )  Id,  88.  466—470. 

(jf)  Id.  8.  462. 

(A)  See  Atkinson  v.  Bell,  31  L.  J. 
(N.  S.)M.C.  174. 

(t)  The  William  and  John,  Br.  & 
Lnsh.  66 ;  32  L.  J.  (N.  S.)  Adm.  102; 
RDd  see  The  Louixa,  Br.  &  Lush.  68. 
The  court,  however,  had  power  to 


condemn  in  costs,  and  also  in  damages 
in  case  of  a  wrongful  arrest.  l*he 
Kate,  33  L.  J.  (N.  S.)  Adm.  122. 

(A)  See  the  act  and  especiidly  s.  9, 
post.  Chap.  IL 

(/)  The  Herman  Wedel,  39  L  J. 
(N.  S.)  Adm.  30;  The  Empress,  41 
L.  J.  (N.  S.)  Adm.  32. 

(«»)  The  Maria  Lnisa,  Swabey, 
67. 

(n)  The  Jenne  Pavl,  36  L.  J.  (N. 
S.)  11. 
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referred,  and  iu  substance  that  is  a  direction  to  refer  to  a  tribunal 
after  a  claim.  The  claim  must  exist  before  there  could  be  a 
reference,  and  the  claim  could  not  be  made  in  any  court,  for  the 
proceedings  were  to  follow,  not  precede  (o). 

It  is  to  be  observed  that  under  the  Merchant  Shipping  Acts 
the  jurisdiction  of  the  court  being  determined  by  the  value  of  the 
property,  the  time  at  which  such  value  must  be  estimated  is  when 
it  is  brought  into  a  place  of  safety  by  the  salvors,  and  not  at  any 
subsequent  period  ( p) ;  and  the  burthen  of  proof  as  to  value  lies 
upon  the  party  who  seeks  to  show  that  the  court  has  no  jurisdic- 
tion (q). 

Although  the  jurisdiction  given  by  "  The  Merchant  Shipping 
Act,  J  854,"  relates  to  the  **  reasonable  amount  of  salvage"  to  be 
paid,  the  jurisdiction  of  the  county  court  (and  consequently  of  the 
justices  aUo)  is  not  ousted  in  cases  where  the  quantum  meruit 
had  been  already  determined  by  a  special  agreement,  for  such  an 
a^eement  is  not  necessarily  binding  on  the  court.  If  the  bargain 
is  a  fair  one,  the  court  acts  upon  it,  and  will  not  set  it  aside  or 
allow  the  salvors  to  claim  upon  a  quantum  meruit.  But  as  a  ship 
in  distress  would  very  likely  be  driven  to  make  a  hard  bargain, 
where  it  is  altogether  extortionate,  the  Court  of  Admiralty  is  not 
bound  by  it,  neither  is  the  county  court  (r). 

Cases  under  the  Merchant  Shipping  Acts  went  before  the 
county  court  judge  sitting  not  under  his  ordinary  jurisdiction,  but 
sitting  as  an  arbitrator  (s).  Nevertheless,  as  the  cause  must  be 
brought  before  the  county  court  judge,  and  the  parties  must  be 
made  to  appear  before  him  in  some  manner  or  other,  the  County 
Court  Rules  (Common  Law)  provided  that  in  proceedings  in  the 
county  courts  under  the  25  &  26  Vict.  c.  63,  a  plaint  shall  be 
entered,  and  a  summons  shall  be  issued  thereon,  and  the  rules 
and  practice  of  the  court  shall  be  adopted  with  respect  to  such 
proceedings,  so  far  as  the  same  are  applicable  (t). 


pa«t  v. 

Chap.  I. 


(r>)  The  William  and  John,  Br.  & 
Lash.  66;  32  L.  J.  (N.  S.)  Pro.  M.  & 
Adm.  102. 

ip)  The  Stella,  36  L.  J.  (N.  S.) 
Adm.  13. 

(q)  Id. 

(r)  Beadnell  y.  Beesoiit  37  L.  J. 
(N.  S.)  Q.  B.  171;  and  see  The 
William  and  John,  32  L.  J.  (N.  S  ) 
Pro.  M.  &  Adm.  102.  In  Beadnell 
V.  Beeson  the  agreement  was  in  these 
words :  "  I,  G.  H.,  master  of  The 
Pride,  the  ship  being  on  shore  and  in 
danger  of  becoming  a  wreck,  agree  to 
pay  260/.  to  a  certain  number  of  men, 
providing  they  can  get  the  ship  and 
cargo  off  and  safely  into  some  place 
of  safety."  It  is  to  be  observed  that, 
although  the  sura  claimed  exceeded 


200/.  the  whole  valoe  of  the  ship  (a 
schooner)  and  cargo  did  not  exceed 
1,000/.,  and  therefore  there  was  no  ob- 
jection to  the  jurisdiction  in  respect 
of  the  amount. 

(«)  Blackburn,  J.,  in  his  judgment 
in  Beadnell  v.  Beesan,  37  L.  J.  (N.  S.) 
Q.  B.  173. 

{t)  County  Court  (Common  Law) 
Rules,  1 868,  Rule  276.  The  Treasury 
Order  of  30th  December,  1867,  directs 
that  in  proceedings  under  "  The  Mer- 
chant Shipping  Act,  1854,"  the  pound- 
age shall  be  estimated  upon  the  amount 
in  dispute;  see  ante.  Vol.  I.  p.  19. 
Sec  now  as  to  the  procedure  in  general 
in  admiralty  cases  in  the  county  courts, 
poitf  Chap.  II. 


lo6  JURISDICTION  IN  MARITIME  CASES. 

Pa»tV.  The  power  given  to  a  county  court  judge  is  ambiguous,  so  far 
,  ^^^'•^'  as  relates  to  the  area  of  his  jurisdiction.  In  the  case  of  wreck, 
jurisdiction  is  given  to  justices  resident  "at  or  near  the  place 
where  such  wreck  is  found  ;"  and  in  the  case  of  sei'vices  rendei*ed 
to  the  ship  or  persons,  cargo  or  apparel,  to  justices  resident  **at 
or  near  the  place  where  such  ship  or  boat  is  lying,  or  at  or  near 
the  first  port  or  place  in  the  United  Kingdom  into  which  such  ship 
or  boat  is  brought  after  the  occurrence  of  the  accident,  by  reason 
whereof  the  claim  for  salvage  arises  "  («). 

The  intention  of  the  legislature  could  scarcely  have  been  to 
make  the  jurisdiction  of  the  county  court  judge  depend  on  the 
position  of  his  personal  residence,  but  rather  on  the  stranding  or 
distress  of  the  vessel  on  a  part  of  the  shore  within  his  county  court 
district  Whether  such  an  intention  has  been  effectually  provided 
for,  may  be  doubted. 

This  and  many  other  questions  respecting  the  jurisdiction  of 
the  county  courts  under  the  Merchant  Shipping  Acts  may  never 
now  be  raised,  for  although  the  general  admiralty  jurisdiction  sub- 
sequently conferred  on  the  county  courts  by  the  Act  of  1868 
rthe  subject  of  the  next  Chapter)  has  not  expressly  repealed  the 
former  jurisdiction,  the  provisions  of  the  Merchant  Shipping  Acts, 
so  far  as  they  relate  to  the  county  courts,  are,  for  most  purposes  at 
least,  practically  merged  in  the  general  jurisdiction. 

(u)  See  ante,  pp.  152, 153. 
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CHAPTER  IL 

ADMIRALTY  JURISDICTION  UNDER  "THE  COUNTY  COURTS 
ADMIRALTY  JURISDICTION  ACT,  1868,"  AND  THE 
AMENDMENT  ACT,  1869. 

§  ] . — County  Court  Districts  for  Admiralty  Purposes. 

§  2. — Extent  of  Jurisdiction. 

§  3.— Commencement  of  Suit. 

§  4. — Defendant's  Proceedings  in  the  Suit. 

§    5.— Transfer  of  Admiralty  Causes  from  the  County 
Court. 

§    6.—  Second  or  Cross  Suits. 

§    7. — Arrest  and  Detention  of  Vessel  or  Property  pend- 
ing Proceedings. 

§    8. — Inspection  and  Copies  of  Instruments  and  Documents. 

§    9.— Trial  of  Admiralty  Causes. 

§  10.— Enforcement  of  Decrees. 

§  11. — Appeal. 

§  12. — Fees  and  Costs. 


§  1. — County  Court  Districts  for  Admiralty  Purposes. 

"The  County  Courts  Admiralty  Jurisdiction  Act,  1868"  (31  & 
32  Vict  c.  71),  enacted  that : — 

Sect.  2.  **  If  at  any  time  after  the  passing  of  this  act  it  appears  to  her  Appointment 
Majesty  in  council,  on  the  representation  of  the  lord  chancellor,  expe-  **'*^"/^ 
dient  that  any  county  court  should  have  admiralty  jurisdiction,  it  shall  ^ni!raii(f 
be  lawful  for  lier  Majesty,  by  order  in  council,  to  appoint  that  court  to  purpowa. 
have  admiralty  jurisdiction  accordingly,  and  to  assign  to  that  court  as 
its  district  for  admiralty  purposes  any  part  or  parts  of  any  one  or  more 
district  or  districts  of  county  courts  ;  and  the  district  so  constituted  for 
that  court,  with  the  parts  of  the  sea  (if  any)  adjacent  to  that  district  to 
a  distance  of  three  miles  from  the  shore  thereof,  shall  be  deemed  its 
district  for   admiralty  purposes  ;    and  accordingly  the  judge  and  all 
officers  of  the  court  shall  have  jurisdiction  and  authority  for  those  pur- 
poses throughout  that  district,  as  if  the  same  was  the  district  of  the 
court  for  all  purposes ;  and,  from  a  time  to  be  specified  in  each  such 
order,  this  act  shall  have  effect  in  and  throughout  the  district  so  consti- 
tuted ;  and  any  such  order  may  be  from  time  to  time  varied  as  seems 
expedient ;  and  a  county  court  so  appointed  to  have  admiralty  jurisdic- 
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tion,  and  no  other  county  court  shall,  for  the  purposes  of  this  act,  be 
deemed  a  county  court  having  admiralty  jurisdiction :  provided,  that  no 
judge  of  a  county  court,  except  the  judges  of  the  London  court,  shall 
have  jurisdiction  in  the  city  of  London  "  (a). 

Sect.  6.  "  From  and  after  the  time  specified  in  each  order  in  council 
under  this  act  appointing  a  county  court  to  have  admiralty  jurisdiction 
within  any  district  as  the  time  from  which  this  act  shall  have  effect  in 
and  throughout  that  district,  no  county  court,  other  than  the  county 
coart  so  appointed,  shall  have  jurisdiction  within  that  district  in  any 
admiralty  cause  ;  provided  that  all  admiralty  causes  at  that  time  pending 
in  any  county  court  within  that  district  may  be  continued  as  if  no  such 
order  in  council  had  been  made." 

Sect.  34.  "  This  act  shall  be  read  as  one  act  with  so  much  of  *  The 
County  Courts  Act,  1846,*  and  the  acts  amending  or  extending  the  same, 
as  is  now  in  force." 

Sect.  35.  "  General  orders  shall  be  from  time  to  time  made  under  this 
act  for  the  purposes  in  this  act  directed,  and  for  regulating  the  practice 
and  procedure  of  the  admiralty  jurisdiction  of  the  county  courts,  the 
forms  of  processes  and  proceedings  therein  or  issuing  therefrom,  and  the 
days  and  places  of  sittings  for  admiralty  causes,  the  duties  of  the  judges 
and  officers  thereof,  and  the  fees  to  be  taken  therein." 

Sect.  36.  "  General  orders  under  this  act  shall  be  made  by  the  lord 
chancellor,  with  the  advice  and  a.ssistance  of  the  judge  of  the  High 
Court  of  Admiralty  of  England,  and,  as  far  as  they  relate  to  fees,  or  to 
the  receipt  and  expenditure  of  and  accounting  for  money,  with  the 
approval  of  the  Commissioners  of  her  Majesty's  treasury  "  (6). 

Pursuant  to  the  second  section  of  the  act,  by  an  order  in  council 
of  the  9th  December,  1868,  it  was  ordered  and  appointed  that, 
from  the  31  st  day  of  January,  1869,  certain  county  courts  should 
"have  admiralty  jurisiliction,"  and  to  those  county  courts  so  ap- 
pointed, the  districts  of  specified  county  courts  were  assigned  for 
admiralty  purposes  (c).     The  courts  thus  appointed  to  have  admi- 


(a)  Section  25  enacted,  that  "the 
Court  of  Passage  of  the  borough  of 
Liverpool  shall,  upon  an  Order  in 
Council  being  made  which  shall  ap- 
point the  county  court  of  Lancashire 
holden  at  Liverpool  to  have  admiralty 
jurisdiction,  have  the  like  jurisdiction, 
powers,  and  anthorities  as  by  that 
order  are  conferred  on  the  said  county 
conrt;  but  nothing  herein  shall  be 
deemed  to  enlarge  the  area  over  which 
the  jurisdiction  of  the  Conrt  of  Pas- 
sage extends,  or  to  alter  the  rules  and 
regulations  for  holding  the  said  court, 
or  to  take  away  or  restrict  any  juris- 
diction, power,  or  authority  already 
vested  in  that  court ;  and  fees  re- 
ceived in  that  conrt  under  this  act 
shall  be  dealt  with  as  fees  received  in 
that  conrt  under  its  ordinary  jurisdic- 
tion.'' There  is  now  a  registry  court 
of  admiralty  in  Liverpool,  see  33  &  34 


Vict.  c.  45. 

(ft)  "The  assessor  of  the  Court  of 
Passage  of  the  borough  of  Liverpool 
shall  have  power  from  time  to  time 
to  make  general  rules  and  orders  for 
regulating  the  practice  and  procedure 
of  the  admiralty  and  maritime  juris- 
diction in  the  said  court,  and  for  other 
purposes  mentioned  in  section  thirty- 
five  of  *  The  County  Courts  Admiralty 
Jurisdiction  Act,  1868 ;'  and  any 
general  rules  and  orders  already  made 
or  hereafter  to  be  made  by  the  said 
assessor  for  anv  of  the  purposes  afore- 
said shall  be  of  full  force  and  effect  as 
if  the  same  had  been  made  under  this 
or  the  aforesaid  act."  "  County  Courts 
Admiralty  Jurisdiction  Amendment 
Act,  1869"  (32  &  33  Vict.  c.  61,  s.  8). 

(r)  K  ff.,  "  The  county  conrt  of 
Northumberland  holden  at  Newcastle- 
on-Tjme"  is  the  name  of  a  conrt  ap- 
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ralty  jurisdiction  comprised  the  whole  of  the  sea  board  of  England 
from  Berwick-on-Tweed  to  the  Lands  End,  and  again  northwards 
to  Carlisle. 

General  orders  were  also  issued  pursuant  to  the  act,  and  these 
orders,  together  with  forms,  will  be  found  under  appropriate  heads 
in  the  present  Chapter  (rf). 

The  order  provides,  however,  that : — 

Rule  77.  *^  The  rules,  orders,  practice  and  forms  in  actions  in  the  Common 
county  courts  shall,  subject  to  these  orders,  be  adopted  with  reference  to  ^^  "***•• 
admiralty  suits,  so  far  as  they  shall  be  respectively  applicable." 


§  2. — Extent  of  Jurisdiction. 

"The    County    Courts    Admiralty  Jurisdiction    Act,    1868," 
enacts  : — 

Sect.  3.  "  Any  county  court  having  admiralty  jurisdiction  shall  have  Extent  of 
jurisdiction,  and  all  powers  and  authorities  relating  thereto,  to  try  and  JJrtildrtr 


pointed  to  have  admiralty  jurisdiction, 
and  the  districts  which  are  for  admi- 
ralty purposes,  the  district  of  that 
court,  are  "  the  county  court  of  North- 
umberland holden  at  Berwick,  Bclford, 
Alnwick,  Morpeth,  North  Shields  and 
Newcastle  on-Tyne ;  and  the  county 
court  of  Durham,  holden  at  Gateshead 
and  South  Shields." 

(rf)  The  orders  are  not  dated  nor 
do  they  state  from  what  time  they 
were  to  take  or  did  take  effect.  The 
orders  provide  that— 

"  In  the  construction  of  these  orders, 
forms  and  schedales,  the  following 
terms  shall  (if  not  inconsistent  with 
the  context  or  subject-matter)  have 
the  respective  meanings  hereinafter 
assigned  to  them,  that  is  to  say: — 

'  Court*  shall  mean  a  county  court 
appointed  to  have  admiralty  juris- 
diction : 

*  Judge*  shall  mean  the  judge  or 

any  deputy  judge  of  any  such 
court: 
'  liegistrar*   shall  mean  the  regis- 
trar or  any  deputy  registrar  of 
any  such  court : 

*  Counsel'    shall  mean  any  advo- 

cate or  barrister-at-law  entitled 
to  plead  in  any  such  court : 
'Attorney*  shall  mean  any  proctor, 


attorney  or  solicitor  entitled  to 
practise  in  any  such  court,  or  the 
party  himself  if  conducting  his 
suit  in  person : 

'  Suit'  shall  mean  any  suit,  cause 
or  other  proceeding  instituted  in 
the  said  court : 

'Name'  of  any  person  shall  mean 
both  the  Christian  name  and  sur- 
name of  such  person : 

*  Affidavit'  shall  include  statutable 

affirmations  and  attestations  upon 
honour,  and  the  word  'sworn' 
shall  include  affirmed  according 
to  statute  and  attested  upon 
honour : 

*  Vessel*    shall    include  every  de- 

scription of  vessel  used  in  navi- 
gation   not   propelled    by    oars 
only." 
The  orders  are  in  many  respects 
founded  on  the  rules,*orders  and  regu- 
lations of  the  High  Court  of  Admi- 
ralty.   See    those    rules   in    Coote's 
Admiralty  Practice,  2nd  edit.,  p.  191. 
Rule  74  directs,  that  "the  forms 
annexed  to  these  Rules  shall  be  fol- 
lowed as  nearly  as  the  circumstances 
of  each  case  will  allow ;  and  in  cases 
where  no  forms  arc  provided,  these 
forms  shall  be  used  as  guides  in  fram- 
ing the  forms  required.' 
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determine,  subject  and  according  to  the  provisions  of  this  act,  the  follow- 
ing causes  (in  this  act  referred  to  as  admiralty  causes)  ; 

(1.)  As  to  any  claim  for  salvage — any  cause  in  which  the  value  of  the 
property  saved  does  not  exceed   one  thousand  pounds,   or 
in  which  the  amount  claimed  does  not  exceed  three  hundred 
pounds  (e)  : 
(2.)  As  to  any  claim  for  towage,  necessaries  (/),  or  wages  (g) — any 
cause  in  which  the  amount  claimed  does  not  exceed  one  hun- 
dred and  fifty  pounds : 
(3.)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  collision  (h) 
— any  cause  in  which  the  amount  claimed  does  not  exceed  three 
hundred  pounds  : 
(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as  aforesaid, 
but  in  which  the  value  of  the  property  saved  or  the  amount 
claimed  is  beyond  the  amount  limited  as  above-mentioned, 
when  the  parties  agree  by  a  memorandum  signed  by  them 
or  by  their  attorneys  or  agents  that  any  county  court  having 
admiralty  jurisdiction,  and  specified  in  the  memorandum,  shall 
have  jurisdiction." 
Sect  4.  "  Nothing  in  this  act,  or  in  any  order  in  council  under  it,  shnll 
confer  on  a  county  court  jurisdiction  in  any  prize  cause,  or  in  any  other 
diction  in        matter  within  *  The  Naval  Prize  Act,  1864  '  (t),  or  in  any  matter  arising 
certain  cuses.   under  any  of  the  acts  for  the  suppression  of  the  slave  trade,  or  any 
admiralty  jurisdiction  by  way  of  appeal.'* 

Consents.'] — With  respect  to  consents,  the  rules  provide  that — 

38.  "Any  coiusent  in  writing  between  the  attomies  in  a  suit  may,  by 
permission  of  the  registrar,  be  filed,  and  shall  thereupon  become  an 
order  of  court,  and  such  order  shall  be  as  valid  as  if  made  by  the 
court"  (k). 

The  jurisdiction  given  to  the  county  courts  in  respect  of  the 
matters  specified,  is  the  same  jurisdiction  as  that  exercised  by  the 
High  Court  of  Admiralty,  and,  therefore,  the  subject-matter  must 
be  an  "admiralty  cause"  within  the  jurisdiction  of  the  high  court;  l\ 
Therefore  a  suit  for  damage  by  one  dumb  barge  to  another  (that 
is  to  say,  barges  propelled  by  oars  only)  is  not  within  the  county 
court  jurisdiction,  because  it  would  not  be  within  the  jurisdiction 
of  the  High  Court  of  Admiralty  (m).     So,  therefore,  to  give  the 


Restrictions 
on  county 
court  jurU- 


(f)  As  to  the  prior  jurisdiction  of 
county  courts  in  salTage  cases,  see 
ante,  p.  151. 

(/)  See  24  &  25  Vict.  c.  10,  s.  6, 
ante^jap.  148,  149.  As  to  the  mean- 
ing ot  necessaries  see  2%e  Rigay  41 
L.  J.  (N.  S.)  Adm.  39. 

{g)  As  to  the  recovery  of  seamen *s 
wages,  in  general, see  "The  Merchant 
Shipping  Act,  1854'*  (17  &  18  Vict. 
c.  104),  ss.  188  - 191 ;  and  also  24  & 
25  Vict.  c.  10,  s.  10,  ante,  p.  149;  and 
as  to  recovery  of  wages  daring  illness 
see  30  &  31  Vict  c.  124,  s.  8. 

(A)  See  32  &  33  Vict.  c.  61,  s.  4, 
it^ra. 


(i)  "The  Naval  Prize  Act,  1864" 
(27  &  28  Vict.  c.  26),  gave  the  High 
Court  of  Admiralty  jurisdiction 
throughout  her  Majesty's  dominions, 
as  a  prize  court. 

(*)  Orders  under  "The  County 
Courts  Admiralty  Jurisdiction  Act, 
1868,"  No.  38. 

(/)  Everard  v.  Kendall,  39  L.  J. 
(N.  S.)  C.  P.  234  ;  Th€  Dowse,  39  L. 
J.  (N.  S.)  Adra.  46. 

{m)  Everard  v.  Kendall,  39  L.  J. 
(N.  S.)  C.  P.  234:  astothenon-juria- 
diction  of  the  High  Court  in  such  a 
case,  see  The  Bilbao,  1  Lnshington, 
149. 
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county  court  jurisdiction  for  necessaries,  they  must  have  been  sup-      Pa«t  v. 
plied  elsewhere  than  at  the  port  to  which  the  ship  belonged,  and     ^"^'^ '  '  ■ 
at  the  time  of  the  institution  of  the  cause,  no  owner  or  part-owner 
of  the  ship  was  domiciled  in  England  or  Wales,  for  it  is  only  under 
those  limitations  that  jurisdiction  for  necessaries  exists  in  the  high 
court  (n). 

This  jurisdiction  was  extended  in  the  following  year  by  the  act 
32  &  33  Vict.  c.  51 ,  which  came  into  operation  on  the  1st  September, 
1869,  and  enacted  that — 

Sect.  1.  "This  act  maybe  cited  as  *The  County  Courts  Admiralty  Short  tuie. 
Jurisdiction  Amendment  Act,  1869/  and  shall  be  read  and  interpreted 
as  one  act  with  *  The  County  Courts  Admiralty  Jurisdiction  Act,  1868.' " 

Sect.  2.  "  Any  county  court  appointed  or  to  be  appointed  to  have  Extoraion 
admiralty  jurisdiction  shall  have  jurisdiction,  and  all  powers  and  autho-  of  jorteiictton 
rities  relating  thereto,  to  try  and  determine  the  followmg  causes:  —  2J?g^?. 

(1.)  As  to  any  claim  arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  carriage  of 
goods  in  any  ship,  and  also  as  to  any  claim  in  tort  in  respect 
of  goods  carried  in  any  sliip,  provided  the  amount  claimed  does 
not  exceed  three  hundred  pounds : 
(2.)  As  to  any  cause  in  respect  of  any  such  claim  or  claims  as  afore-  if  parties 

said,  but  in  which  the  amount  claimed  is  beyond  the  amount  JJ^'p^"^ 
limited  as  above  mentioned,  when  the  parties  agree,  by  a  memo-  claims  of 
randum  signed  by  them  or  by  their  attorneys  or  agents,  that  *»i«her 
any  county  court  having  admiralty  jurisdiction,  and  specified  b^Setcrmined 
in  the  memorandum,  shall  have  jurisdiction."  by  county 

Sect.  3.  *'  The  jurisdiction  conferred  by  this  act  and  by  *  The  County  ****^ 
Courts  Admiralty  Jurisdiction  Act,  1868,*  may  be  exercised  either  by  P^SJ^'il??! 

,.  .       ■'  ,  !•.•»»/  X  •'    In  rem  or  m 

proceedings  in  rem  or  by  proceedmgs  m  personam    (o).  personam. 

Sect.  4.  "  The  third  section  of  *  The  County  Courts  Admiralty  Juris-  Amendment 

diction  Act,  1868,'  shall  extend  and  apply  to  all  claims  for  damage  to  of  wet,  a  of 

ships,  whether  by  collision  or  otherwise,  when  the  amount  claimed  does  *^  *,*^  ^  *^** 

not  exceed  three  hundred  pounds." 

Concurrent  Jurisdiction  of  the  High  Court  of  Admiralty,"] — 
Although  where  a  county  court  has  jurisdiction  in  an  admir^ty 
cause,  the  High  Court  of  Admiralty  has,  strictly  speaking,  a  con- 
current right  to  entertain  the  suit,  the  county  courts  have  practi- 
cally an  exclusive  jurisdiction  in  ordinary  cases  by  reason  of  the 
withholding  of  costs  if  the  parties  elect  to  proceed  in  the  high 
court ;  for  "  The  County  Courts  Admiralty  Jurisdiction  Act,  1868" 
(31  &  32  Vict.  c.  71),  enacts  that— 

Sect.  9.  **  If  any  person  shall  take  in  the  High  Court  of  Admiralty  of  Refttrictions 
England  or  in  any  superior  court  proceedings  which  he  might,  without  on  proc»HHi- 
agreement,  have  taken  in  a  county  court,  except  by  order  of  the  judge  {^Jrt'of'Ad- 
of  the  High  Court  of  Admiralty,  or  of  such  superior  court  or  of  a  county  mimity  or 

superior 
(»)  2'he  Dowie^  39  L.  J.  (N.  8.)       for  commission  under  a  charter-party  <»«ft. 

Adm.  46;  see  3  &  4  Viet.  c.  65;  24      stipulating  for  commission  to  them. 

&25Vict.c.lO,s.5,fl»f<?,pp.l48, 149.       The  Nvova  Raffaelina,    41    L.  J. 
(d)  Seea>i^tf,  p.  150.    Brokers  can-      (N.  S.)  Adm.  87. 

not  sue  in  rem  \n  the  County  Conrt 

D.       VOL.  II.  M 


162 


ADHIRALTT  JURISDICTION,  ETC. 


Pa«t  V. 
Chai>.  II. 


court  having  ftdmiraltv  iurisdiction,  and  shall  not  recover  a  sum  exceed- 
ing the  amount  to  which  the  jurisdiction  of  the  county  court  in  that  ad- 
miralty cause  is  limited  by  this  act,  and  also  if  any  person  without  agree- 
ment shall,  except  by  order  as  aforesaid,  take  proceedings  as  to  salvage 
in  the  High  Court  of  Admiralty  or  in  any  superior  court  in  respect  of 
property  saved,  the  value  of  which  when  saved  does  not  exceed  one 
thousand  pounds  (/?),he  shall  not  be  entitled  to  costs,  and  shall  be  liable 
to  be  condemned  in  costs  (5),  unless  the  judge  of  the  High  Court  of 
Admiralty  or  of  a  superior  court  before  whom  the  cause  is  tried  or  heard 
shall  certify  that  it  Was  a  proper  admiralty  cause  to  be  tried  in  the  High 
Court  of  Admiralty  of  England  or  in  a  superior  coiu-t." 

Under  this  section  the  order  to  proceed  in  the  high  court  must 
be  applied  for  before  the  suit  is  commenced.  If  not  so  applied  for, 
the  plaintiff  can  only  avoid  being  condemned  in  costs  by  obtaining 
a  certificate  at  the  hearing  (r). 

The  judge  of  the  High  Court  of  Admiralty  will  certify  for  costs 
if  it  be  less  expensive  to  try  in  the  high  court  than  in  the  county 
court  (*).   • 

It  is  to  be  observed  that  although  the  jurisdiction  of  the  county 
courts,  so  far  as  regards  the  amount,  depends  in  general  on  the 
amount  claimed^  the  right  to  costs  under  sect.  9  depends  on  the 
amount  recovered,  and,  therefore,  although  a  larger  sum  may  bo 
claimed,  yet  if  the  amount  recovered  in  a  superior  court  docs  not 
exceed  the  lunit  of  jurisdiction,  the  plaintiff  is  not  entitled  to 
costs  (/).  Payment  of  money  into  court  and  acceptance  out  is  a 
recovery  within  this  section  (ti). 

But  where  the  actual  loss  in  the  case  of  a  collision  was  admitted 
to  exceed  300/.,  but  the  defendant  availed  himself  of  sect.  54  of 
"The  Merchant  Shipping  Act  Amendment  Act,  1855,"  limiting 
the  liability  in  certain  cases  to  a  certain  sum  for  each  ton  of  the 
ship's  tonnage,  and  that  total  was  less  than  300/.,  and  the  defendant 
accepted  the  sum,  which  was  paid  into  court,  it  was  held  that  the 
case  was  not  one  in  which  proceedings  might  have  been  takeu  in 
the  county  courts,  and  that,  therefore,  the  plaintiff  was  entitled  to 
costs  notwithstanding  sect.  9  {x). 

Where  in  a  case  of  salvage  a  tender  is  made,  the  practice  laid 
down  in  the  High  Court  of  Admiralty  is,  that  it  must  be  either 
stated  to  be  a  tender  for  salvage,  reward  and  costs,  or  the  grounds 
must  be  specified  upon  which  costs  are  not  tendered,  and  the 
question  of  costs  referred  to  the  consideration  of  the  court  (y). 


(p)  See  as  to  the  prior  jurisdiction 
in  salvage  cases,  ante,  p.  151. 

(^)  The  term  "  superior  court "  in 
this  section  includes  the  superior 
courts  of  common  law  at  Westminster, 
notwithstanding  that  the  provision  as 
to  liability  to  be  "condemned  in 
costs/'  is  difficult  of  application  to 
such  a  court.  Hewitt  v.  Carry,  39 
L.  J.  (N.  S.)  Q.  B.  279. 

(r)  The  Loretta,  40  L.  J.  (N.  S.) 
Adm.  50. 


(#)  The  Beaumaris  Castle,  40  L. 
J.  (N.  S.)  Adm.  41. 

(t)  Hewitt  V.  Ccnry,  89  L.  J.  (N. 
S.)  Q.  B.  279. 

(«)  Id. 

(x)  The  Young  James,  89  L.  J. 
(N.  S.)  Adm.  1. 

(y)  The  Hickman,  39  L.  J.  (N.  S.) 
Adm.  7.  In  that  case  the  judge  cer- 
tified under  sect.  9  for  costs  to  the 
time  of  tender,  although  a  tender  of 
282/.  was  held  sufficient 
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§  3. — Commencement  of  Sxht. 

The  District  in  which  Proceedings  are  commenced.^ — **  The 

County  Courts  Admiralty  Jurisdiction  Act,  1868,"  enacts  that — 

Sect.  21.  "Proceedings  in  an  admiralty  cause  shall  be  commenced —    ti^^^i 

(1  )  In  the  county  court  having  admiralty  jurisdiction-  within  the  ooontSfooort 
district  of  which  the  vessel  or  property  to  which  the  cause  for  corn- 
relates  is  at  the  commencement  of  the  proceedings :  mencement 

(2.)  If  the  foregoing  rule  be  not  applicable,  then  in  the  county  court 
having  admiralty  jurisdiction  in  the  district  of  which  the 
owner  of  the  vessel  or  property  to  which  the  cause  relates, 
or  his  agent  in  England,  resides,  or  if  such  owner  or  agent 
does  not  reside  witmn  any  such  district,  then  in  the  county 
court  having  admiralty  jurisdiction  the  district  whereof  is 
nearest  to  the  place  where  such  owner  or  agent  resides : 

(3.)  If  for  any  reason  the  last  foregoing  rule  is  not  applicable  or 
cannot  be  acted  on,  then  in  such  county  court  having  admi- 
ralty jurisdiction  as  general  orders  direct : 

(4.)  In  any  case  in  the  county  court  or  one  of  the  county  courts 
having  admiralty  jurisdiction  in  which  the  parties  by  a  memo- 
randum, signed  by  them  or  by  their  attorneys  or  agents, 
agree  shall  have  jurisdiction  in  the  cause.*' 

Institution  of  Suit,"] — The  following  rules  relate  to  the  institu- 
tion of  the  suit : — 

4.  "  An  attorney  desiring  to  institute  a  suit  shall  file  a  praecipe,  and 
thereupon  an  entry  of  the  institution  of  the  suit  shall  be  made  in  a  book 
to  be  kept  by  the  registrar,  called  *  The  Admiralty  Suits  Book'  "  («). 

(2)  The  following  form  of  book  is  given : — 

«  Admiralty  Suits  Book. 
Proformd, 


Datb. 


Daj. 
10 


10 

11 

18 
16 

18 


Month. 

Year. 

Feb. 

1869 

Feb. 

1869 

Feb. 

1869 

Feb. 
Feb. 

1869 
1869 

Feb. 

1869 

Suit  for  damage  by  collision,  instituted  on  behalf  of 
A.  B.,  of  against  the  owner  or  owners, 

unknown,  of  a  schooner  named  **  The  Kate,"  lying 
at  within  the  district  of  the  court,  in  the 

sum  of  200;. 
Attorney  for  the  plaintiff,  Mr.  L.  M.,  of 

Application  made  for  arrest ;  affidavit  filed ;  warrant 
issued,  the  evidence  being  satisfactory. 

Application  for  judge's  permission  for  suit  to  be 
heard  at 

Permission  granted. 

Appearance  entered  bv  C.  D.,  of 
Attorney  for  defendant,  R.  S.,  of 

The  snit  having  been  heard  the  court  decreed  that 
^here  get  forth  the  detrreeX,  If  any  further 
proceedings  had  they  should  be  entered  in  same 


manner. 


»> 


M  2 
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PartV.  5.  "The  praecipe  shall  state  the  nature  of  the  suit,  the  name,  address, 
Chap.  II.  ujj^  description  of  the  party  in  whose  behalf  it  is  instituted,  the  name  of 
the  attorney,  and  an  address  within  three  miles  of  the  court  house  at 
which  it  shall  be  sufficient  to  leave  all  instruments  and  documents  in 
the  suit  required  to  be  served  upon  him,  and  it  shall  also  state  the  name 
of  the  owner  or  owners  or  other  person  against  whom  the  suit  is  insti- 
tuted if  known,  and  if  not  known,  then  it  shall  state  that  the  suit  is  in- 
stituted against  the  owner  or  owners  unknown  of  the  vessel  or  other 
property  to  which  the  suit  relates." 

6.  "Any  number  of  persons  having  the  same  right  of  action  may  join 
in  one  ana  the  same  suit.^' 

7.  "  In  a  suit  for  wages  against  the  owners  of  a  foreign  vessel,  notice 
of  the  institution  of  the  suit  shall  be  given  to  the  consul  or  vice-consul 
of  the  state  to  which  the  vessel  belongs,  if  there  be  one  resident  within 
the  district  of  the  court,  and  a  Copy  of  the  notice  shall  be  annexed  to 
the  praecipe  '*  (a). 

No.  1.  Prcecipe  to  instituie  a  Suit. 

In  the  county  court  of  ,  holden  at 

I,  L.  M.,  attorney,  hereby  institute  a  suit  for  [stcUe  the  nature  of  the 
suit]  on  behalf  of  [state  name^  address,  and  description  of  plaintiff]  against 
[if  the  owner  or  oumers  he  not  known^  state  the  owner  or  owners  unknown 
of  the  property  to  which  the  suit  relates^  describing  its  name  and  nature  and 
where  it  Aen  is  /  if  known,  state  name,  address,  and  description  of  party 
proceeded  against,  the  name  and  nature  of  the  property  to  which  the  suit 
relates,  and  where  it  ia],  in  the  sum  of  [state  sum  in  letters']  pounds.  And 
I  consent  that  all  instruments  and  documents  in  the  said  suit  may  be 
left  for  me  at  [state  address  required  by  General  Order  No.  5],  [a/ld^ 
where  so  desired,  and  I  require  the  summons  to  be  served  by  the  baili£f 
of  the  court]. 

Dated  the  day  of  ,  187     . 

[To  he  signed  by  the  party ^  his  at- 
torney or  his  clerk  for  him.] 

Application  may  be  made  to  the  judge  for  special  permission  to 
have  the  case  heard  at  a  place  in  which  a  county  coui*t  is  not  gene- 
rally held ;  and  in  that  case  the  plaintiff's  attorney  must  file  the 
following  additional  prsBcipe  (J>) : — 

No.  2.  Prcecipe  for  Permission  for  Suit  to  he  heard  at  a  Special  Place, 

In  the  county  court  of  ,  holden  at 

{Title  of  Suit.) 

I,  X.  Z.,  attorney,  do  pray  that  permission  may  be  granted  for  the 
hearing  of  this  suit  at  [h^e  state  the  name  of  the  place  at  which  and  de- 
scription of  the  building  in  which  it  is  desired  that  the  slitting  should  be  held, 
ana  if  the  building  is  not  one  in  which  the  county  court  ordinarily  sits  add, 

(«)  Orders  under  «*The  County  (b)  See  31  &  32  Vict.  c.  71,  s.  14, 

Courts  Admiralty  Jurisdiction  Act,       and  Rules  I  8c  2,  post,  p.  173. 
1868,"  No6.  4—7. 
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and  I  undertake  to  hire  the  use  of  the  said  building  at  my  expense,  to      Part  v. 
be  allowed  as  costs  in  the  suit  if  the  court  shall  allow  thereof].  CHAr.  ii. 

Dated  this  day  of  ,  187     . 

[To  he  signed  by  the  party ^  his  at- 
torney or  his  clerk  for  him.'] 
Summons.']  — 

8.  Immediately  upon  the  filing  of  the  praecipe  the  registrar  shall  issue 
a  summons  for  service  by  the  attorney,  or  if  so  required,  by  the  bailiff 
of  the  court. 

9.  Where  the  vessel  or  property  to  which  the  suit  relates  is  within 
the  district,  the  summons  may  be  served  by  delivering  it  to  the  person 
who  is  at  the  time  of  service  apparently  in  charge  of  the  vessel  or  pro- 
perty, or,  if  there  is  no  person  in  charge,  by  affixing  it  on  some  conspi- 
cuous part  thereof;  and  in  other  cases  the  summons  must  be  served  per- 
sonally upon  the  defendant  unless  the  judge,  or,  in  his  absence,  the 
registrar,  shall  upon  facts  duly  verified  upon  affidavit  allow  of  substituted 
service. 

Seal  of  the  Court.] — 

60.  All  instruments  and  documents  issued  from  the  court  shall  be 
signed  by  the  registrar,  and  shall  have  the  seal  of  the  court  affixed. 

61.  The  day  on  which  the  seal  is  affixed  to  an  instrument  or  document 
shall  be  deemed  to  be  the  date  of  the  issue  thereof. 

No.  3.  Summons  (c). 

In  the  county  court  of  holden  at 

[Seal.] 

Whereas  a  suit  for  [state  the  nature  of  th^  suU]  has  been  instituted  in 
this  court  on  behalf  ot  A.  B.  of  ,  against  the  owner  or  owners 

unknown  of  the  [state  description  of  vessel\  called  the  [name  of  vessel]^ 
(whereof  C.  D.  is  now  or  lately  was  master),  [where  suit  is  against  owner 
or  owners  unknown  of  vessel  and  freight  add,  and  the  freight  due  for  the 
transportation  of  the  cargo  now  or  lately  laden  tisercin ;  or  where  the  suit 
is  against  the  owner  or  owners  unknown  of  vessel^  cargo,  and  freight^  add 
instead  thereof  and  the  cargo  now  or  lately  laden  therein,  together  with 
the  freight  due  for  the  transportation  thereof]  in  the  sum  oi[state  sum  in 
letters]  pounds. 

You  are  hereby  summoned  to  enter  an  appearance  in  the  said  suit 
within  four  clear  days  of  the  service  hereo£ 

You  are  also  warned  that  if  you  do  not  enter  an  appearance  as  afore- 
said, the  judge  of  this  court  will  proceed  to  hear  and  aetermii^e  the  said 
suit,  or  to  make  such  orders  therein  as  to  him  shall  seeip  fit. 

Dated  and  sealed  this  day  of  187  , 

Hegistrar  of  the  court 
To  the  owner  or  owners  of  the  [state  description  and 

name  of  vessel],  and  all  persons  who  have  or  claim 

to  have  any  right,  title  or  interest  in  the  said 

vessel. 
N.B. — The  attorney  for  A.  B.  is  of  [here  state  the  address  given 

in  the  praecipe]. 

(cf)  "  Mem.  to  be  placed  at  foot  of  the  registrar  [place  of  office]  from 

every  summons^  notice,  decree,  ten  till  four  o'clock,  except  on  [here 

order,  warrant,  or  any  other  insert  the  day  on  which  the  office 

process  of  the  court.  will  be  elosea],  when  tiie  office  will 

Hours  of  attendance  at  the  office  of  be  closed  at  one  o'clock." 
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Vaet  v.  No.  4.  Summons. 

Chap.  II. 

In  the  county  court  of  holden  at 

A.  B.  plaintiff  [address  and  description]. 

C.  D.  defendant  [address  and  description].        [Seal] 

Whereas  a  suit  for  [state  nature  of  suit]  has  been  instituted  in  this 
court  on  behalf  of  the  plaintiff,  against  you  in  the  sum  of  [state  sum  in 
letters']  pounds. 

You  are  hereby  summoned  to  enter  an  appearance  in  the  said  suit 
within  four  clear  days  of  the  service  hereof. 

You  are  also  warned  that  if  you  do  not  enter  an  appearance  as  afore- 
said the  judge  of  this  court  will  proceed  to  hear  and  determine  the  said 
suit,  or  to  make  such  orders  therein  as  to  him  shall  seem  fit. 

Dated  and  sealed  this  day  of  ,  187    . 

Registrar  of  the  court. 
To  the  defendant 

N.B.— The  attorney  for  the  plaintiff  is  of  [here  state  the  address 

given  in  the prcecipe]. 


§  4. — Defendant's  Pboceedings  in  the  Suit. 

Appearance,^  "The  foWowing  orders  relate  to  the  defendant's 
proceedings  in  a  suit: — 

10.  "  An  attorney  desiring  to  enter  an  appearance  in  a  suit  shall  file 
a  prncipe,  and  thereupon  an  entry  of  his  appearance  shall  be  made  in 
the  Admiralty  Suits  Book.*' 

11.  **  The  praecipe  shall  state  the  name,  address  and  description  of  the 
party  on  whose  behalf  the  appearance  is  entered,  the  name  of  the  attorney, 
and  an  address  within  three  miles  of  the  court  house  at  which  it  shall  be 
sufficient  to  leave  all  instruments  and  documents  in  the  suit  required  to 
be  served  upon  him." 

12.  "  Any  person  claiming  to  have  an  interest  in  the  vessel  or  pro- 
perty, whether  cognizable  by  the  court  or  not,  may  intervene  for  the 
purpose  of  having  the  case  transferred  to  the  High  Court  of  Admiralty." 

13.  "  Upon  the  arrest  of  any  vessel  or  property  an  appearance  may  be 
entered  the  same  as  upon  the  service  of  the  summons." 

14.  "  Where  an  appearance  has  been  entered  the  registrar  shall,  upon 
application,  give  to  each  attorney  in  the  suit,  and  where  no  appearance 
has  been  entered,  then  to  the  plaintiff  or  his  attorney,  a  notice  under  the 
seal  of  the  court,  stating  the  day  upon  which  the  suit  has  been  directed 
by  the  judge  to  be  heard." 

No.  10.  Prcecipe  to  enter  an  Appearance. 

In  the  county  court  of  holden  at 

{Title  of  Suit.) 

I,  R.  S.,  attorney,  hereby  enter  an  appearance  on  behalf  [stcUe  name, 
address  and  description  of  party]  in  the  suit  for  [state  nature  of  suit] 
which  has  been  instituted  in  this  court  on  behalf  of  [state  name,  address 
and  description  of  plaintiff]  against  [state  against  whom  the  suit  is  insti- 


defendant's  proceedings  in  the  suit. 

tuted'].  And  I  cousent  that  all  instruments  and  documents  in  the 
suit  may  be  left  for  me  at  [8tcUe  address  required  by  General  Order 
No,  11]. 

Dated  the  day  of  187     . 

[To  be  signed  by  Uie  drfendant^  his  attorney , 
or  his  clerk  for  him.'] 

Notice  of  Defence  in  Collision,'] — 

49.  *'  Where  in  suits  for  damage  by  collision  the  defendant  intends 
to  set  up  as  a  defence  that  the  vessel  was  by  compulsion  of  law  in  the 
charge  of  a  pilot,  he  should  give  notice  thereof  to  the  adverse  attorney 
as  soon  after  the  service  of  summons  as  may  be,  and  if  he  shall  fail  to 
give  such  notice  the  judge  shall,  in  exercising  his  discretion  as  to  costs, 
consider  what  effect  the  non-delivery  of  the  notice  has  had  in  the  suit" 

Tenders.] — 

60.  "  An  attorney  desiring  to  make  a  tender  shall  give  a  notice  to  the 
adverse  attorney  of  the  terms  and  amount  of  the  tender,  and  shall  pay 
the  amount  into  court,  and  file  a  praecipe." 

61.  "  Within  forty-eight  hours  from  the  payment  the  adverse  attorney 
sliall  file  a  notice  stating  whether  he  accepts  or  rejects  the  tender,  ana, 
if  he  shall  not  do  so,  he  shall  be  deemed  to  have  rejected  it." 

No.  18.  Prwcipefor  paying  in  Money. 
In  the  county  court  of  ,  holden  at  ,  187    . 

{Title  of  SuU.) 

I,  A.  B.,  of  ,  do  pay  the  sum  of  [state  sum  in  letters]  pounds 

into  court  in  this  suit  at  the  request  and  by  the  authority  of  ,  he 

having  agreed  to  pay  [or  tender]  the  same  in  settlement  of  the  claim  of 
the  plaintiff  [or  as  the  case  may  oe]. 

Dated  the  day  of  ,  187    . 

[To  be  signed  by  the  party ^  his  attorney y 
or  his  clerk  for  him.] 
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§  5. — Transfer  of  Admiralty  Causes  from  the  County 

Court. 

Transfer  by  the  High  Court  of  Admiralty.] — 

Sect.  6.  "  The  High  Court  of  Admiralty  of  England,  on  motion  by  any  Ab  to  transfer 
partv  to  an  admiralty  cause  pending  in  a  county  court,  may,  if  it  shall  ^"'S'"^^ 
think  fit,  with  previous  notice  to  the  other  party,  transfer  the  cai^se  to  oni«rof  High 
the  High  Court  of  Admiralty,  and  may  order  security  for  costs,  or  impose  Coort  of 
such  other  terms  as  to  the  court  may  seem  fit"  (d).  AdmimUy. 

Transfer  by  the  County  Court  to  the  High  Court  of  Admi- 
ralty where  Amount  exceeds  Limit  of  Jurisdiction.] — 

Sect.  7.  "  If  during  the  progress  of  an  admiralty  cause  in  a  county  court  Ai  to  trmsfer 
it  appears  to  the  court  that  the  subject-matter  exceeds  the  limit  in  respect  Jj^jf  **^ 

(d)  31  &  32  Vict.  c.  71,  s.  6.    As  to  security  for  costs,  see  Bule  19,  post,  p.  170. 
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As  to  transfer 
of  causes  to 
other  coontj 
coiirtii  or 
ooiirt  of  ud- 
mlnUtj. 


Part  V.  of  amount  of  the  admiralty  jurisdiction  of  the  court,  the  validity  of  any 
_Ch  AF.  II.  order  or  decree  theretofore  made  by  the  court  shall  not  be  thereby  aflfected, 
county  court  but  (unless  the  parties  agree,  by  a  memorandum  signed  by  them  or  by 
to  Hiffh  Court  their  attomies  or  agents,  that  the  court  shall  retain  junsdiction)  the 
raitjrl"**  court  shall  by  order  transfer  the  cause  to  the  High  Court  of  Admi- 

ralty; but  that  court  may,  nevertheless,  if  the  judge  of  that  court  in  any 
case  thinks  fit,  order  that  the  cause  shall  be  prosecuted  in  tire  county 
court  in  which  it  was  commenced,  and  it  shall  be  prosecuted  accord- 
ingly"  (e). 

Transfer  by  County  Court  to  another  County  Court  or  to 
High  Court  on  the  Ground  of  Convenience.]  — 

Sect.  8.  "  If  during  the  progress  of  an  admiralty  cause  in  a  county 
court  it  shall  appear  to  the  court  that  the  cause  could  be  more  conve- 
niently prosecuted  in  some  other  county  court,  or  in  the  High  Court  of 
Admiralty  of  England,  the  court  may  by  order  transfer  it  to  such  other 
county  court,  or  to  the  High  Court  of  Aamiralty  of  England,  as  the  case 
may  be,  and  the  cause  shall  thenceforward  be  so  prosecuted  accord- 

»g1y"  (/). 

The  casos  arising  within  the  jurisdiction  of  the  Cinque  Ports, 
causes  may  be  transferred  to  the  court  of  admiralty  there,  instead 
of  to  the  High  Court  of  Admiralty  (g). 

The  High  Court  of  Admiralty  may,  by  transfer  from  a  county 
court,  acquire  jurisdiction  in  a  cause  as  to  which  the  high  court  has 
no  original  jurisdiction,  as  for  example,  a  suit  to  recover  damages 
iinder  a  charterparty,  which  the  county  court  would  have  juris- 
diction over  under  "  The  County  Coui'ts  Admiralty  Amendment 
Act,  1869,"  as  a  claim  arising  out  of  an  agreement  made  in  relation 
to  the  use  or  hire  of  a  ship  (h). 

The  following  rules  relate  to  the  transfer  of  a  suit : — 

34.  "  Where  a  suit  is  transferred  to  the  High  Court  of  Admiralty  by 
order  thereof,  the  registrar  of  the  court,  upon  the  service  of  the  order  of 
transfer,  shall  send  by  post  the  proceedings  to  the  registrar  of  the  high 
court." 

35.  "  Where  a  court  orders  the  transfer  of  a  suit  to  the  High  Court  of 
Admiralty  or  to  another  court,  the  registrar  of  the  court  shall  send  by 
post  the  order,  togetlier  with  the  proceedings,  to  the  registrar  of  the  high 
court  or  to  the  court  to  which  it  is  transferred." 

The  rule  has  been  already  given  which  permits  any  person 
claiming  to  have  an  interest  in  the  vessel  or  property,  whether 
cognizable  by  the  court  or  not,  to  intervene  for  the  purpose  of 
having  the  case  transferred  to  the  High  Court  of  Admiralty  (i). 


(<?)  31  &  82  Vict  c.  71,  8.  7. 

(/ )  Id.  8.  8. 

((g)  Id.  8.  as.    ^c^poity  p.  183. 


(h)  The  Swan,  40  L.  J.  (N.  S.) 
Adm.  8. 
(i)  See  Rule  12,  ante,  p.  166. 
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No.  12.  Order  of  Transfer  to  High  Court  of  Admiralty. 

In  the  county  court  of  ,  bolden  at 

{TUle  of  Suit.)  [Seal.'] 

Whereas  it  appears  that  the  subject  of  this  suit  exceeds  the  limit  in 
respect  of  amount  of  the  admiralty  jurisdiction  of  this  court  [or  state 
otherwise  as  the  case  may  be],  it  is  ordered  that  this  suit  be  transferred  to 
the  High  Court  of  Admiralty  together  with  the  proceedings  that  have 
been  had  therein  in  this  court. 
Given  under  the  seal  of  the  court,  this  day  of  187     . 

By  the  court, 

Registrar  of  the  court. 

No.  13.  Order  of  Transfer  to  County  Court  or  the  High  (hurt  of 

Admiralty. 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.)  [Seal.'] 

Whereas  it  hath  been  made  to  appear  that  the  suit  could  be  more  con- 
veniently prosecuted  in  the  county  court  of  holden  at  , 
appointed  to  have  admiralty  jurisdiction  [or  in  the  High  Court  of  Admi- 
ralty], it  is  ordered  that  this  suit  be  transferred  to  the  said  court  together 
with  the  proceedings  that  have  been  had  therein  in  this  court. 

Given  under  the  seal  of  the  court  this  day  of  187    . 

By  the  court, 

Registrar  of  the  court. 


§  6. — Second  or  Cross  Suits. 

The  following  rules  relate  to  "  second  or  cross  suits :" — 

36.  "  Where  it  shall  appear  to  the  court  that  the  plaintiff  in  a  suit 
(hereafter  called  the  second  suit),  was  or  is  the  defendant  in  a  suit  (here- 
after called  the  iirst  suit),  in  another  court  arising  out  of  the  same  trans* 
action,  and  that  he  did  not  propose  to  the  plaintiff  in  the  first  suit  that 
by  agreement  jurisdiction  should  be  given  to  the  court  in  which  the  first 
suit  was  instituted,  to  hear  and  determine  the  second  suit,  the  judge 
may  refuse  the  plaintffin  the  second  suit  his  costs  if  he  shall  think  fit.*' 

37.  "  Where  a  second  or  cross  suit  for  damage  has  been  instituted  by 
a  defendant  in  a  suit  for  damage,  and  the  second  suit  has  been  instituted, 
by  agreement  or  otherwise,  in  the  court  in  which  the  first  suit  was  insti- 
tuted, or  has  been  transferred  to  the  said  court  by  order  of  any  other 
court,  the  court  may  direct  that  both  suits  may  be  heard  at  the  same 
time  and  upon  the  same  evidence." 

Cross  causes  of  damages  heard  together  under  Rule  37,  are,  as  to 
the  right  of  appeal,  to  be  considered  distinct ;  and,  therefore,  where 
iu  the  court  below  the  plaintiff  in  the  one  case  recovered  an  amount 
under  50/.,  and  in  the  other  the  suit  was  dismissed,  it  was  held 
there  was  no  appeal  in  respect  of  the  case  in  which  the  owner  was 
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condemned  in  50/.,  sect.  31  of  31  &  32  Vict.  c.  71,  enacting  that  no 
appeal  shall  he  allowed  unless  the  amount  decreed  or  ordered  to 
be  due  exceeds  the  sum  of  50/.  (A). 


Limitation 
of  arresL 


§  7. — ^Arrest  and  Detention  of  Vessel  or  Property  pending 

Proceedings. 

"The  County  Courts  Admiralty  Jurisdiction  Act,  1868"  (31  & 
32  Vict.  c.  71),  enacts  that  — 

Sect.  22.  "  In  an  admiralty  cause  in  a  county  court  if  evidence  be 
given  to  the  satisfaction  of  the  judge,  or  in  his  absence  the  registrar  of 
the  court,  that  it  is  probable  that  the  vessel  or  property  to  which  the 
cause  relates  will  be  removed  out  of  the  jurisdiction  of  the  court  before 
the  plaintiff's  claim  is  satisfied,  it  shall  be  lawful  for  the  said  judge,  or 
in  his  absence  for  the  registrar,  to  issue  a  warrant  for  the  arrest  and  de- 
tention of  the  said  vessel  or  property,  unless  or  until  bail  to  the  amount 
of  the  claim  made  in  such  cause,  and  to  the  reasonable  costs  of  the 
plaintiff  in  such  cause,  be  entered  into  and  perfected,  according  to 
general  orders,  by  or  on  behalf  of  the  owner  of  the  vessel  or  property 
or  his  agent,  or  other  the  defendant  in  such  cause ;  and,  except  as  in  this 
section  expressly  provided,  there  shall  be-  no  arrest  or  detention  of  a 
vessel  or  property  in  an  admiralty  cause  in  a  county  court  otherwise 
than  in  execution.'* 

The  following  rules  relate  to  the  subject  of  arrest  and  deten- 
tion:— 

Arrest^ — 

15.  ^^  Where,  after  the  institution  of  a  suit,  it  is  desired  to  arrest  any 
vessel  or  property,  the  attorney  must  file  an  aflidavit  stating  the  facts 
which  render  it  probable  that  it  will  be  removed  out  of  the  jurisdiction 
of  the  court" 

16.  **  In  a  suit  for  necessaries  or  for  wages  the  national  character  of 
the  vessel  shall  be  stated  in  the  affidavit." 

17.  "  Where,  upon  the  filing  of  such  affidavit,  the  registrar,  in  the 
absence  of  the  judge,  is  satisfied  with  the  evidence,  he  may  issue  a 
warrant  for  the  arrest  and  detention  of  the  vessel  or  property,  and 
where  he  is  not  satisfied  he  may  require  further  evidence  to  be  ad- 
duced." 

18.  "A  warrant  of  arrest  may  be  executed  on  Sunday,  Good  Friday  or 
Christmas  Day,  as  well  as  on  any  other  day." 

Securitt/,"] — 

19.  **  Security  majr  be  given  either  by  bond  or  deposit  of  money  as  in 
any  ordinary  action  in  a  county  court. 

Me  lease  of  Property,'] — 

20.  "Where  the  amount  sued  for  is  paid  into  court  or  the  security 
completed,  the  registrar  shall  deliver  to  the  attorney  an  order  directed 

(A)  The  Elizabeth,  89  L.  J.  (N.  S.)  Adm.  53;  Bsepottf  p.  182. 
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to  the  high  bailiff  of  the  court,  authorizing  and  directing  him,  upon  pay-     J*^*'  Y' 
ment  of  all  costs,  charges  and  expenses  attending  the  custoay  of  the  ' 

property,  to  release  it  forthwith." 

21.  **  Notwithstanding  the  last  order,  the  property,  in  a  suit  for  salvage, 
shall  not  be  released  until  its  value  has  been  ascertained  either  by  am- 
davit,  by  agreement  or  by  appraisement,  save  by  consent  of  the  plaintiff 
or  his  attorney." 

No.  5.  Warrant  of  Arrest  and  Detention. 

In  the  county  court  of  ,  holden  at 

( TitU  of  Suit.)  ISean 

Whereas  a  suit  has  been  instituted  in  this  court  on  behalf  of  A.  B., 
of  ,  against  the  owner  or  owners  of  ^state  description  and  name  of 

vessel  or  property"]  in  the  sum  of  [state  sum  in  letters^  pounds.    These 
are  therefore  to  require  and  order  you  to  arrest  the  said  ,  and  to 

keep  the  same  under  safe  arrest,  until  you  shall  receive  further  orders 
from  this  court. 
Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court. 

Registrar  of  the  court 
To  the  high  bailiff  of  the  said  court 
and  others  the  bailiffs  thereof. 

No.  6.  Notice  of  Sureties. 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.) 
Take  notice  that  the  sureties  whom  I  propose  in  the  above  suit  are 

[^here  state  the  nam^  and  additions  of  the  sureties^  whether  housekeepers  or 

freeholders^  and  their  residences  for  the  Uist  six  months^  therein  mentioning 

the  county  or  city^  places^  streets  and  numbers^  if  any."] 
Dated  the  day  of  ,  187     . 

To  A.  B.  \the  party  in  whose  behalf  the  suit  is  in- 
stituted] or  C.  D.,  the  attorney  of  A.  B.  [the^  dc."] 

No.  7.  Affidavit  of  Justification. 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.) 
I  [state  name,  address  and  description"]  one  of  the  proposed  sureties  in 
this  suit,  make  oath  and  say,  that  1  am  worth  more  than  the  sum  of  [state 
the  sum  in  letters  in  which  oail  is  to  be  given]  pounds  after  the  payment 
of  all  my  debts. 

{Signature  of  Surety.) 
On  the  day  of  187    ,  the  said  was  duly  sworn  to  the 

truth  of  this  affidavit,  at  , 

Before  me, 

No.  8.  Bail  Bond. 

In  the  county  court  of  ,  holden  at 

(TitU  of  Suit.) 
Whereas  a  suit  for  has  been  instituted  in  this  court  on  behalf 

of  A.  B.  of  ,  against 
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Pa»t  V.         Now  therefore  we  [^state  names,  addresses,  and  d^cription  of  8uretie8'\ 
Chap,  II.    jointly  and  severally  submit  ourselves  to  the  jurisdiction  of  the  said 
court,  and  consent  that  if  he  [or  they]  the  said  shall  not  pay  what 

may  be  adjudged  against  him  [or  them]  in  the  said  suit,  with  costs,  exe- 
cution may  issue  forth  against  us,  our  lieirs,  executors,  and  administra- 
tors, our  goods  and  chattels,  for  a  sum  not  exceeding  [state  sum  in  letters] 
pounds. 

{Signatures  of  Sureties) 
The  bail  bond  was  signed  by  the  said  ,  and  the  sureties, 

the  day  of  187    . 

Before  me. 

Registrar  of  the  Court 

[or  one  of  his  clerks,] 

No.  9.  Order  of  Release, 

In  the  county  court  of  ,  holden  at 

{Title  of  Suit.)  [Seal.] 

You  are  hereby  authorized  and  directed  to  release  the         now  under 
arrest  of  this  court  by  virtue  of  its  warrant,  upon  the  payment  of  all 
costs,  charges,  and  expenses  attending  the  custody  thereof. 
Given  mider  the  seal  of  the  court,  this  day  of  187     . 

By  the  court. 

Registrar  of  the  Court. 
To  the  high  bailiff  of  the  said. court 
and  others  the  bailiffs  thereof 


§  8. — Inspection  and  Copies  of  Instruments  and  Documents. 

As  the  provisions  of  the  Common  Law  Procedure  Act  with 
respect  to  the  inspection  and  discovery  of  documents  are  applied 
to  county  courts  generally,  it  seems  clear  that  the  provisions  re- 
lating to  the  inspection  of  documents  apply  to  suits  under  the 
admiralty  branch  of  jurisdiction  (/).  For  these  provisions,  see 
ante.  Vol.  I.  p.  225. 

The  following  rules  relate  to  the  inspection  of  records  in  the 
suit : — 

Records  of  the  Court.] — 

55.  ^*  The  attomies  in  a  suit,  their  clerks,  and  the  parties  themselves, 
may,  while  the  suit  is  pending,  and  for  one  year  after  its  termination, 
inspect,  free  of  charge,  all  the  records  in  the  suit." 

56.  "  In  a  pending  suit  no  person  other  than  the  attorney  or  his  clerk, 

(Q  As  to  the  inspection  of  docu-  the  High  Court  as  to  interrogatories 

ments  in  suits  in  the  High  Court  of  follows  that  of  the  courts  of  equity 

Admiralty,  see  24  Vict.  c.  10,  s.  17,  rather  than  that  of  the  common  law 

and  The  MacGhregor  Z^ird,  36  L.  courts.     Th^  Mary^  otherwise  Alex- 

J.  (N.  S.)  Adm.  10.    The  practice  of  andra,  38  L.  J.  (N.  8.)  Adm.  29, 
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0  inspect  the  records  in  the  /^"  7,' 

Ti        *^  Chap.  II. 


or  the  party  in  the  suit,  shall  be  entitled  to  inspect  the  records  in  the      p^"  v 


suit  without  the  permission  of  the  registrar. 

57.  ^^In  a  suit  which  is  terminated,  any  person  may,  on  filing  a 
prsBcipe,  and  on  payment  of  the  proper  fee,  inspect  the  records  in  the 
suit." 

Copies,'] — 

58.  "Any  person  entitled  to  inspect  any  instrument  or  document  in 
a  suit  shall,  on  filing  a  praecipe,  and  on  payment  of  the  proper  charges 
for  the  same,  be  entitled  to  an  office  copy  thereof." 

59.  ^^All  copies  of  documents  shall  be  counted  and  charged  for  at  the 
rate  of  seventy-two  words  per  folio ;  and  every  numeral,  whether  con- 
tained in  columns  or  otherwise  written,  shall  be  counted  and  charged 
for  as  a  word.'* 

Filing.] — 

68.  "  All  instruments  or  documents  directed  to  be  filed  shall  be  filed 
with  the  registrar  of  the  court." 


§  9. — Trial  of  Admiralty  Causes. 

"The  County  Courts  Admiralty  Jurisdiction  Act,  1868"  (31  & 
32  Vict.  c.  71),  enacts  that — 

Sect.  13.  "The  judge  of  every  county  court  having  admiralty  jurisdic-  Admiralty 
tion  shall  hear  and  determine  admiralty  causes  at  fie  usual  courts  held  ^1^^^^  *** 
within  his  jurisdiction,  or  at  special  courts  to  be  held  by  him,  and  which  uMotii  oouru. 
he  is  hereby  required  to  hold  as  soon  as  may  be  after  he  shall  have  had 
notice  of  an  admiralty  cause  having  arisen  within  the  jurisdiction  of  his 
court." 

The  following  rules  relate  to  the  sittings  of  the  court : — 
Sittings  of  the  Court,] — 

1.  ^*  The  place  of  sitting  of  each  court  shall  be  the  place  at  which  tlie 
county  court  is  held  in  the  city  or  town  mentioned  in  the  name  of  the 
court,  or  by  special  permission  of  the  judge,  a  suit  may  be  heard  or  part 
heard  at  any  place  within  the  district  of  the  court" 

2.  ^^  Where  application  is  made  to  the  judge  for  the  hearing  or  part 
hearing  of  a  suit  at  a  place  in  which  a  county  court  does  not  sit,  the 
attorney  shall  file  a  praecipe  undertaking  to  provide  at  his  expense 
a  place  to  the  satisfaction  of  the  judge  in  which  the  suit  may  be  heard." 

3.  **  The  days  of  the  sitting  of  the  court  shall  be  those  appointed  for 
the  transaction  of  the  ordinary  general  business  of  the  county  court  held 
in  the  city  or  town  mentioned  in  the  name  of  the  court,  or  such  other 
da^s  as  the  judge  may  from  time  to  time  appoint  for  the  hearing  of  a 
suit,  where  from  the  detention  of  a  vessel  or  otherwise  a  prompt  deter- 
mination of  the  suit  is  desirable." 

No.  11.  Notice  of  Hearing. 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit)  [Seal] 

Take  notice  that  this  suit  will  be  heard  at  a  court  to  be  holden  ou 
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Chap.  II. 


Fowerif&c 
of  judgw  and 
registnn. 


Power  to 
Judge  of 
county  court 
to  summon 
nautical  as- 
•eison  tohia 
aaalBtance. 

Appointment 
of  aiBesaon 
incountj 
coort. 


Attendance 
of 


Removal  of 


the  day  of  at  [here  state  where  court  is  to  be  held]^  at  the  hour 

of  o*clock  in  the  noon. 

Dated  and  sealed  this  day  of  187 

Registrar  of  the  court 
To  the  plaintiff  and  defendant. 

Mode  of  deciding  Admiralty  Causes,! — "  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868"  (31  &  32  Vict.  c.  71),  enacts 
that— 

Sect  10.  "In  an  admiralty  cause  in  a  county  court  the  cause  shall  be 
heard  and  determined  in  like  manner  as  ordinary  civil  causes  are  now 
heard  and  determined  in  county  courts ;  save  and  except  that  in  any 
admiralty  cause  of  salvage,  towage,  or  collision  the  county  court  judge 
shall,  if  he  think  fit,  or  on  the  request  of  either  party  to  such  cause,  be 
assisted  by  two  nautical  assessors  in  the  same  way  as  the  judge  of  the 
High  Court  of  Admiralty  is  now  assisted  by  nautical  assessors. 

Nautical  Assessor sJ] — 

Sect  11.  "In  any  such  admiralty  cause  as  last  aforesaid  it  shall  be 
lawful  for  the  judge  of  the  county  court,  if  he  think  fit,  and  he  shall, 
upon  request  of  either  party,  summon  to  his  assistance  in  such  manner 
as  general  orders  shall  direct  two  nautical  assessors,  and  such  nautical 
assessors  shall  attend  and  assist  accordingly." 

Sect.  14.  "  The  registrar  of  each  county  court  having  admiralty  juris- 
diction shall  from  time  to  time  frame  a  list,  to  be  approved  by  the  judge 
of  the  High  Court  of  Admiralty  before  whom  the  same  shall  be  laid  by 
the  county  court  judge,  and  without  whose  approval  it  shall  have  no 
yalidity,  of  assessors,  of  persons  of  nautical  skill  and  experience  residing 
or  having  places  of  business  within  the  district  of  the  county  court,  to 
act  as  assessors  in  that  court,  and  shall  cause  the  list  to  be  published  in 
the  London  Gazette  "  (7^). 

Sect  16.  *'  Every  person  named  in  the  list  of  assessors  so  framed  and 
approved  shall  attend  the  county  court  under  such  circumstances,  and 
in  such  rotation,  and  subject  to  such  regulations,  and  shall  receive  such 
fees  for  his  attendance,  as  general  orders  shall  direct,  and  for  every  wil- 
ful non-attendance  shall  be  liable,  at  the  discretion  of  the  court,  to  a 
penalty  not  exceeding  five  pounds"  (n). 

Sect.  16.  "Every  assessor  named  in  such  list  shall  hold  his  office  untU 
a  new  list  of  assessors  shall  have  been  framed  and  approved  as  aforesaid, 
or  until  he  shall  resign  his  appointment"  (0). 

The  following  rules  relate  to  assessors : — 

69.  "Every  attorney  requiring  the  judge  to  be  assisted  by  two 
nautical  assessors  shall  at  the  time  of  filing  the  praecipe  pay  to  the 
registrar  the  sum  of  two  guineas  if  the  amount  claimed  does  not  exceed 
ICS/.,  and  four  guineas  if  it  does  exceed  that  amount,  and  such  payments 
shall  be  considered  as  costs  in  the  suit  unless  otherwise  ordered  by  the 
judge." 

70.  "  Where  the  judge  requires  the  assistance  of  two  nautical  assessors 
the  above  fees  shall  be  paid  by  the  plaintiff  or  his  attorney  before  the 
hearing,  and  shall  be  costs  in  the  suit  unless  otherwise  ordered  by  the 
judge.'^ 


(m)  81  &  82  Viet  c.  71,  s.  14. 


(n)  Id.  s.  15. 


{0)  Id.  s.  16. 
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71.  "  Where  a  suit  is  adjourned,  the  plaintiff  shall  pay  the  assessor's     ^^^"^  ^* 
fees  for  the  day  of  adjournment  forthwith  after  the  order  of  adjournment  '  "'  ■ 
b  made  by  the  court." 

72.  "  Upon  the  filing  of  tlie  aforesaid  praecipe  or  upon  the  order  of 
the  judge  as  last  aforesaid,  the  registrar  shall  select  from  the  list  of 
assessors  the  names  of  two  persons  whom  he  may,  having  reference  to 
the  nature  of  the  suit  to  be  heard,  consider  can  most  effectually  assist 
the  judge  in  hearing  and  determining  it,  and  shall  send  to  each  of  such 
persons  by  post  a  summons  in  the  form  annexed." 

73.  "  Tne  registrar  of  the  court  shall  pay  to  every  assessor  for  each 
day's  attendance  and  service  in  every  suit  one  guinea  or  two  guineas, 
according  as  the  amount  claimed  in  the  suit  does  or  does  not  exceed 
100/."  (p). 

Appointment  of  Mercantile  Assessors."] — "  The  County  Courts 
Admiralty  Jurisdiction  Amendnient  Act,  1869"  (32  &  33  Vict, 
c.  51),  enacts  that — 

Sect.  5.  **  In  any  admiralty  or  maritime  cause  the  judge  may,  if  he  A*  to  ap- 
think  fit,  or  on  the  request  of  either  party,  be  assisted  by  two  mercantile  i»*ntinentoi 
assessors ;   and  all  the  provisions  of  ^  The  (bounty  Courts  Admiralty 
Jurisdiction  Act,  1868,'  with  reference  to  nautical  assessors,  shall  apply 
to  the  appointment,  approval,  summoning  and  remuneration  of  such 
mercantile  assessors." 

No.  19.  Summons  to  Assessors, 

In  the  county  court  of  ,  holden  at 

(TiOe  of  Suit.)  ISeaL] 

Yon  are  hereby  summoned  to  appear  and  serve  as  an  assessor  in  this 
court  at  the  ,  on  the  day  of  ,  187  ,  at  the  hour  of 

in  the  noon,  to  assist  the  judge  of  this  court  in  the  hearing  and 

determining  of  this  suit,  and  in  default  of  attendance  you  will  be  liable 
to  a  penalty  of  a  sum  not  exceeding  five  pounds  under  sect.  15  of  **  The 
County  Courts  Admiralty  Jurisdiction  Act,  1868." 

Dated  and  sealed  this  day  of  ,  187    . 

Registrar  of  the  Court. 

To  of 

No.  20.  Order  fiiwng  am  Assessor  for  Non-attendcmee, 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.)  ISeal] 

Whereas  was  duly  summoned  to  appear  and  serve  as  an  assessor 
at  a  court  holden  at  ,  on  the  day  of  « 187  ,  and  whereas 

he  has  neglected,  without  sufficient  cause  shown,  to  appear  and  serve  as 
required:  It  is  hereby  ordered  that  he  shall  forthwith  [or  on  the 
day  of  ,  187    J  pay  to  the  registrar  of  this  court  a  fine  of  £ 

for  such  neglect. 
Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court, 

Registrar  of  the  court. 

ip)  County  Court  Admiralty  Orders  and  Rales,  1868. 
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AD'KZSJLLTT  jnC2I5Dt»:Tr.;T-  ETC. 


dK  MflK  dxne  thax  It  ffeiLrmu*  ^cklT^tr^  vill  aLjcx  as  me  rcciesc  of 
the  piamtiiEf  make  aa  onitf^,  6o  ronn  part  *}i  siu*  'iei^ree.  iii^criCKxcizx^ 
or  apiportViCiini^  chi^  ^^acr^  amrvci^t  ch£  «aI^or*,  azn»:o;r?t  wbaom 
asi!r  m^TMied  the  owoen  of  cbe  salTin^  TeaseL.  ^ccocifng  to  dieur 
ntting  aod  iDeriu  ■  ^  u 


ImiereMi,^ — ^Ii  ia  an  mTariable  practice  of  «ae  Admiralrr  Court 
to  allow  iaterest  in  the  case  of  wAsteri  -wMses,  b^xtocnrj  azid 
damage  (r),  md4  rnteresit  13  alloved,  e^en  in  the  case  of  a  statutable 
limitatioQ  of  liabilitj  for  damage  to  a  fixed  som  ( « >. 


A4mtn»tr 
Cosrt. 


1  — A«  alreadr  stated,  admiraltr  caoses  are  heard  and 
determined  in  the  like  manner  a§  ordinarj  ciTil  cao^es  in  the  coontj 
eoorts  f/^  and  con^eqaentlj  the  erideoce  13  giren  orally. 

Seet  19,  -  The  registrar  of  a  conntj  court  shall  have  power  to  admmister 
oaths  in  relation  to  anv  admiraltr  caiL^  in  a  coantr  coort :  and  anv 
person  who  nhail  wilfallj  depo«e  or  affirm  falsely  before  the  registrar 
m  anr  admiraltj  cause  shall  be  deemed  to  be  guilty  of  peijary.  and 
•hall  be  liaMe  to  all  the  pain^  and  penalties  attaching  to  wilful  and 
corrupt  peijarv~  (m). 

Sect.  20.  *^  Evidence  taken  in  any  admiralty  cau<e  before  the  registrar 
of  a  county  court,  as  the  judge  of  a  county  court  or  general  orders  shall 
direct,  shall  be  received  a^  evidence  in  anv  other  countv  court,  saving 
all  just  exceptions ;  and  the  registrar  of  any  county  court  shalL  for  the 
purpose  of  the  examination  of  any  witnesses  within  the  district  of  that 
court,  have  all  and  the  like  powers  and  authorities  of  an  examiner  of 
the  High  Court  of  Admiralty  of  England,  and  evidence  taken  by  him  in 
that  ciwacity  shall  be  received  as  evidence  in  the  High  Court  of  Admi- 
ralty of  England,  saving  all  jiist  exceptions'^  (jr). 


Oral  Evidence.'] — 

**  At  the  request  of  either  attorney,  and  at  his  cost  in  the  first  instance, 
or  by  order  of  the  fudge  at  the  cost  in  the  first  instance  of  the  plaintiff, 
the  evidence  of  witnesses  examined  in  court  shall  be  taken  down  by  a 
•horthand  writer  or  reporter  appointed  by  the  court,  and  sworn  in  each 
case  faithfully  to  report  the  evidence;  and  a  transcript  of  the  shorthand 
writer's  or  reporter's  notes,  certified  by  him  to  be  correct,  shall  be 
admitted  to  prove  the  evidence  of  the  witnesses'*  (y). 


(a)  Coote's  Admiralty  Practice, 
2nd  edit.,  p.  5.  Hee  also  The  ntg- 
tawnthlre,  Bdh,  J.  (N.  8.)  Adm.  11; 
and  8  &  4  Vict.  c.  66,  s.  5;  17  &  18 
Vict.  c.  104,  «.  498. 

(r)  Coote'fi  Admiralty  Practice, 
2nd  edit.  p.  08. 

(f)  The  A'orthutnhria,  89  L.   J. 

iN.  H.)  Adm.  3.    Hy  a  direction  of  the 
llgh  Court  of  17  March,  1807,  the 


interest  is  51.  per  cent,  except  when 
the  bank  rate  of  discount  exceeds  4/. 
per  cent,  and  then  it  is  to  be  at  the 
rate  of  1/.  per  cent,  above  that  rate. 

(t)  See  31  &  32  Vict  c.  71,  s.  10, 
anUf  p. 

(w)  31  &  82  Vict  c.  71,  s.  19. 

(a?)  Id.  8.  20. 

(y)  County  Court  Admiralty  Orders, 
No.  32. 
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Affidavits.^^The  following  Rules  relate  to  affidavits—  cbatu 

25.  "  Every  affidavit  shall  be  divided  into  short  paragraphs,  numbered  

consecutively,  and  shall  be  in  the  first  person." 

26.  *^  Every  affidavit  shall  state  the  deponent's  a^e,  name,  address  and 
description,  and  also  what  facts  or  circumstances  deposed  to  are  within 
liis  knowledge." 

27.  "The  names  of  all  the  persons  making  any  affidavit,  and  the 
dates  when  and  the  places  where  it  is  sworn,  shall  be  inserted  in  the 
jurat." 

28.  **  Affidavits  not  in  conformity  with  the  last  three  preceding  orders 
may  be  rejected  by  the  court,  or  the  court  may  direct  that  the  costs 
thereof  shall  not  be  allowed  on  taxation." 

29.  **  An  affidavit  in  which  there  is  any  knife  erasure,  or  which  is 
blotted  so  as  to  obliterate  any  word,  or  which  is  illegibly  written,  or  so 
altered  as  to  cause  it  to  be  illegible,  or  in  which  there  is  any  interlinea- 
tion, not  duly  authenticated  by  the  person  before  whom  it  was  sworn,  may 
be  rejected  by  the  court,  or  the  court  may  direct  that  the  costs  thereof 
shall  not  be  allowed  on  taxation." 

30.  "  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or  who 
from  his  signature  or  otherwise  appears  to  be  illiterate,  the  person 
before  whom  the  affidavit  is  sworn  shall  state  in  the  jurat  that  the 
affidavit  was  read  over  to  the  deponent,  and  that  the  deponent  appeared 
to  understand  the  same,  and  made  his  mark  or  wrote  his  signature 
thereto  in  the  presence  of  the  person  before  whom  the  affidavit  is 


sworn." 


31.  "  The  reception  of  any  affidavit  as  evidence  may  be  objected  to, 
if  the  affidavit  has  been  sworn  before  the  party  on  whose  behalf  it  is 
offered,  or  before  his  attorney  or  agent,  or  before  a  partner  or  clerk  of 
the  same." 

Witnesses.'} — 

22.  *'  On  the  application  of  either  attorney,  the  registrar  shall  issue 
summonses  for  witnesses  to  be  served  by  the  attorney,  or  if  so  required, 
by  the  bailiff  of  the  court." 

23.  "  The  allowance  to  be  made  to  witnesses  for  attendance  either 
before  the  court  or  registrar,  shall  in  no  case  exceed  the  highest  rate  of 
the  allowances  mentioned  in  the  scale  hereunto  annexed,  unless  the  court 
shall  by  special  order  otherw^ise  direct." 

24.  "  Seamen  necessarily  detained  on  shore  for  the  purpose  of  the  suit 
shall  be  allowed  such  remuneration  as  the  court  may  think  reasonable 
compensation  for  their  loss  of  time"  (z). 

Scak  of  Allowance  to  Witnesses  (a). 

Gentlemen,  merchants,  bankers,  and  professional  £  s.    d,  £  s.  d, 

men,  per  diem 0  10  0   to  1     0    0 

Tradesmen,  auctioneers,  accountants,  clerks,  and 

yeomen,  per  diem 0    5    0   to  0  10    0 

Artisans  and  journeymen,  per  diem 030   to  050 

Labourers,  and  the  iike,  per  diem .     .    ..     .     .  0    20to0    30 

Females,  according  to  station  in  life 0    2    0   to  0  10    0 

(z)  County  Court  Admiralty  Orders,  1868. 

\a)  This  scale  is  appended  to  the  Admiralty  Forms. 
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Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  sixpence 

per  mile,  one  way. 
If  the  witnesses  attend  in  more  than  one  suit,  they  will  be  entitled  to 

a  proportionate  part  in  each  suit  only. 


Iteflstivtion 
of  decrees 
ftadotden. 


No.  14.  Final  Decree  or  Order, 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit,)  [Seal.'] 

It  is  this  day  decreed  that  the  plaintiff  A.  B.  of  do  recover  against 
the  defendant  [or  defendants]  C.  D.  of  the  sum  of  pounds 

[in  a  suit  for  salvage^  for  services  rendered  to  the  above  vessel ;  or  in  a 
suit  for  towage^  for  services  rendered  in  towing  the  said  vessel ;  or  in  a 
suit  for  necessaries^  for  necessaries  supplied  to  the  said  vessel;  or  in  a  suit 
for  loageSj  for  wages  in  respect  of  services  rendered  on  board  the  said 
vessel;  or  in  a  suit  for  damage  to  cargo^  for  damage  caused  to  the  cargo 
carried  in  the  said  vessel;  or  in  a  suit  for  damage  By  collision^  for  damage 
caused  to  the  said  vessel  bv  the  defendant's  vessel  the  [the  description 
and  name  of  the  vessel  which  caused  the  Jamo^e],]  together  with  the  costs 
of  this  suit. 

And  it  is  ordered  that  the  defendant  [or  defendants]  do  pay  the  same 
to  the  plaintiff  or  his  attorney  withiq  days  [add  where  the  name  of 

the  defendant  is  known^  and  that  in  default  thereof  the  registrar  shall  upon 
the  application  of  the  plaintiff  or  his  attomev  issue  a  warrant  of  execu- 
tion against  the  vessel  or  property  of  the  defendant]. 

Given  under  the  seal  of  this  court  this  day  of  187    . 

By  the  court, 

Registrar  of  the  court. 

Registration  of  Decrees  and  Orrfer*.]—"  The  County  Courts 
Admiralty  Jurisdiction  Act,  1868,"  enacts  that  — 

Sect  24.  "  Such  decrees  and  orders  of  county  courts  in  admiralty 
causes  as  general  orders  shall  direct  shall  be  registered  with  the  registrar 
of  county  court  judgments  in  London  in  such  manner  as  general  orders 
shall  direct"  (6). 

The  Orders  provide  that — 

33.  "  A  note  of  every  final  decree  or  order  made  in  any  suit  shall 
within  seven  clear  days  from  the  making  thereof  be  transmitted  by  the 
registrar  to  the  registrar  of  county  court  judgments  in  London,  accord- 
ing to  the  form  annexed"  (c). 


§  10.— Enforcement  of  Decrees. 

"  The  County  Courts  Admiralty  Jurisdiction  Act,  1868,"  enacts 
that,— 

Decrees  In  Sect.  12.  "  The  decree  of  the  county  court  in  an  admiralty  cause  shall 

«>«nfy  <»j>rt«  be  enforced  against  the  person  or  persons  summoned  as  the  defendant 


In  adrotrmltj 


(J)  81  &  82  Vict.  c.  71,  s.  24.  final  decree  or  order  is  accordingly 

(<?)  CouDtyCourt  Admiralty  Orders,       giren  with  the  rales,  but  it  is  unneces- 
1868,  No.  83.    A   form  of  note  of       aary  to  insert  it  here. 
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or  defendants  in  the  same  manner  as  the  decrees  of  the  said  court  are     J^^^  7; 
enforced  in  ordinary  civil  causes,  save  and  except  as  in  this  act  otherwise       "^'* 


provided."  have  same 

force  M  thcfle 

For  the  mode  of  enforcing  payment  and  other  performance  of  ^^^ 
orders  in  actions  (Le,,  "ordinary  civil  causes")  see  ante^  Vol.  I. 
p.  74,  and  pp.  304—355. 

Sect.  23.  "  For  the  execution  of  any  decree  or  order  of  a  county  court  Power  to 
in  an  admiralty  cause  the  court  may  order,  and  the  registrar  on  such  ^"*  prooew. 
order  may  seal  and  issue,  and  any  officer  of  any  county  court  may  exe- 
cute, process  according  to  general  orders ;  provided  that  where  under 
such  process  a  vessel  or  property  would  or  might  be  sold,  then,  if  the 
owner  of  the  vessel  or  property  desires  that  the  sale  should  be  conducted 
in  the  High  Court  of  Admiralty  instead  of  in  the  county  court,  he  shall 
be  entitled,  on  security  for  costs  being  first  given,  and  subject  and  accord- 
ing to  such  other  provisions  as  general  orders  direct,  to  obtain  an  order 
of  the  countv  court  for  transfer  of  the  proceedings  for  sale,  with  or  with- 
out (as  the  judge  of  the  county  court  thinks  fit)  tlie  transfer  of  the  sub- 
sequent proceedings  in  the  cause,  to  the  High  Court  of  Admiralty,  which 
court  shall  have  jurisdiction  and  all  powers  and  authorities  relating 
thereto  accordingly"  (d). 

The  following  rules  relate  to  the  enforcement  of  decrees : — 

Rules  relatifig  to  the  Enforcement  of  Decrees,^ — 

39.  "Where  an  attorney  is  desirous  of  obtaining  the  committal  or 
warrant  of  execution  against  the  goods  of  a  party  who  has  neglected  to 
obey  the  order  of  the  court  to  pay  a  sum  of  money,  he  shall  file  a  praecipe 
for  a  summons  for  commitment,  or  for  a  warrant  of  execution  against  the 
goods,  and  thereupon  such  a  summons  or  warrant  shall  be  issued.** 

40.  "  Where  a  decree  has  been  obtained  against  an  unknown  defen- 
dant the  vessel  or  property  to  which  the  suit  relates  shall  not  be  taken 
in  execution,  but  it  may  be  arrested  and  detained  under  the  provisions 
of  section  twenty-two  of  *The  County  Courts  Admiralty  Jurisdiction 
Act,  1868,'  or  kept  imder  arrest,  if  already  arrested." 

41.  "  Where  a  decree  has  been  obtained  in  a  suit  against  an  unknown 
defendant,  and  the  name  of  the  defendant  is  subsequently  ascertained, 
the  adverse  attorney  may  file  a  praecipe  stating  the  name,  address,  and 
description  of  the  defendant,  and  thereupon  the  registrar  shall  issue  to 
the  attorney,  or  if  required  to  the  bailiff  for  service,  a  notice  of  the  decree 
stating  that  if  the  defendant  does  not  within  four  clear  days  from  the 
day  of  service  file  a  praecipe  applying  for  a  rehearing  of  the  suit,  the 
vessel  or  property  to  which  the  suit  relates  will  be  sold  in  execution." 

42.  '^  The  notice  shall  be  served  personally  upon  the  defendant,  unless 
the  judge,  or  in  his  absence  the  registrar,  snail  upon  facts  duly  verified 
upon  affidavit  allow  of  substituted  service." 

Execution  against  Vessel,] — 

43.  "  Where  under  a  warrant  of  execution  a  vessel  is  seized,  the  high 
bailiff  shall  before  selling  the  same  cause  an  inventory  to  be  made  by  an 
appraiser,  and  the  vessel  shall  not  be  sold  for  less  than  the  appraised 
value  thereof,  except  by  order  of  the  court." 

(d)  31  &  82  Vict.  c.  71,  s.  2.3. 
n2 
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P^M  n*         ^^'  "  ^"  *'*®  completion  of  the  sale  the  high  bailiff  shall  pay  the  pro- 
— ^^''  '*•     ceeds  arising  therefrom  into  court,  return  the  warrant,  and  file  an  accoant 
of  the  sale  signed  b^  him,  together  with  the  certificate  of  appraiaement 
signed  by  the  appraiser.'* 

45.  **  On  the  completion  of  the  purchase  the  high  bailiff  shall  deliver 
up  the  property  to  the  purchaser,  and  if  required  so  to  do  shall  execute 
a  bill  of  sale  to  him.*' 


No.  15.  Pracipefor  a  Warrant  of  Execution,     lAdmiralty  Jurtsdiction.'] 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.)  [>SeaZ.] 

I,  S.  R.,  attorney,  do  require  a  warrant  of  execution  to  issue  against 
the  goods  of  C.  D.,  of  ,  who  was  ordered  bv  decree  of  this  court 

of  the  day  of  ,  187     ,  to  pay  to  tne  plaintiff  or  myself, 

as  his  attorney,  the  sum  of  pounds  for  ^here  insert  for  what  the 

sum  was  ordered  to  he  paid]^  and  who  has  not  paid  the  said  sum  as  so 
ordered. 

Dated  the  day  of  ,  187     . 

{Signature  of  attorney,) 


No.  16.  Warrant  of  Execution  against  the  Vessel  or  Property  of  Defen- 
dant.   [Admiralty  Jurisdiction]. 

In  the  county  court  of  ,  holden  at 

(Title  of  Suit.)  [SeaQ 

Whereas  on  the  day  of  ,  187    ,  the  plaintiff  obtained 

a  decree  in  this  court  against  the  defendant  for  the  sum  of  £ 
for  and  costs ;  and  it  was  thereupon  ordered  by  the  court  that 

the  defendant  should  pay  the  same  to  the  plaintiff  on  the  day 

of  : 

And  wliereas  default  has  been  made  in  payment  according  to  the  said 
order :  These  are  therefore  to  require  and  order  you  forthwith  to  make 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant, 
wheresoever  they  may  be  found  within  the  district  of  this  court  (except 
the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and 
implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum 
stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff 
under  the  said  order,  including  the  costs  of  this  execution ;  and  also  to 
seize  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of  England 
or  of  any  other  bankj,  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties  or  securities  for  money  of  the  defendant  which 
may  there  be  found,  or  such  part  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  this  execution  and  the  costs  of  making  and  executing  the  same, 
and  to  pay  what  you  shall  have  so  levied  to  tlie  registrar  of  this  court, 
and  make  return  of  what  you  have  done  under  this  warrant  immediately 
upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  ,  187    . 

By  the  court, 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  said  court, 

and  others  the  bailiffs  thereof. 
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Appraisement.'] —  Pa»t  v. 

Cmap.  II. 

64.  "  The  registrar  mftv,  on  the  application  of  either  attorney,  and  '• — '- 

whether  before  or  after  juagment,  oraer  any  property  under  arrest  to  be 
appraised"  (e). 

Transfer  of  Sale."]  — 

46.  **  Where  tlie  vessel  has  been  arrested  or  has  been  seized  under  a 
warrant  of  execution,  and  the  sale  of  the  vessel  has  been  ordered  to  be 
transferred,  the  vessel  shall  be  retained  by  the  high  bailiff  until  the 
marshal  of  that  court  shall,  by  order  of  the  High  Court  of  Admiralty, 
take  possession  thereof." 

47.  "  An  attorney  desiring  that  the  sale  of  any  vessel  or  property 
should  be  conducted  in  the  Hish  Court  of  Admiralty  may  at  anv  time 
after  judgment  give  security  to  the  amount  of  ten  pounds,  and  file  with  tlie 
registrar  an  application  for  an  order  for  the  transfer  of  the  proceedings 
for  sale  to  the  said  court." 

48.  **  The  registrar  shall  transmit  such  application  to  the  judge  for  his 
order  thereon,  if  the  court  be  not  sitting,  and  shall  in  any  case  certify  on 
the  application  that  the  security  for  costs  has  been  given"  (/). 

No.  17.  Order  for  Transfer  of  Sale  to  High  Court  of  Admiralty.     {Admi- 
ralty Jurisdiction.] 

In  the  county  court  of  ,  holden  at  . 

(Title  of  Suit.)  [Seal] 

Whereas  in  a  suit  instituted  in  this  court  on  behalf  of  A.  B.,  of  , 

aeainst  [state  name  of  defendant],  the  judge  of  this  court  has  ordered 

there  insert  the  terms  of  the  decree  or  order]  :  And  whereas  the  plaintiff 
or  defendant]  in  the  said  suit  is  desirous  that  the  sale  of  the  vessel 
should  be  conducted  in  the  High  Court  of  Admiralty  and  has  given 
security  for  the  sum  of  ten  pounds :  Now  I,  A.  B.,  attorney,  pray  that 
an  order  to  transfer  the  proceedings  for  sale  to  the  said  High  Court  of 
Admiralty  do  issue. 

Dated  the  day  of  ,  187    . 

Signature  of  attorney. 
I  hereby  certify  that  the  security  above-mentioned  has  been  duly 
completed. 

Registrar  of  the  court 
I  hereby  order  the  transfer  to  be  made  as  prayed. 

Judge  of  the  court. 

Payment  out  of  Court."] — 

52.  "  Money  ordered  to  be  paid  out  of  court  may  be  paid  to  the 
attomev  without  the  production  of  a  power  of  attorney  from  the  party 
entitledf  to  receive  the  money,  unless  tne  judge  shall  otherwise  order.*' 

53.  *^  Where  more  than  one  suit  has  been  instituted  aeainst  a  vessel 
or  any  property,  and  the  same  has  been  sold,  the  proceeos  thereof  shidl 
be  retamed  in  court,  to  abide  the  decision  of  the  court  in  the  various 
suits,  unless  the  judge  shall  otherwise  order"  (g). 

(e)  CountyConrt  AdmiraltyOrders,  (/)  ConntyCourt  Admiralty  Orders, 
1868,  No.  64.  1868. 

(y)  Id. 
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Part  V. 
Chaf.  II. 


Appeal  to 
court  of  ad- 
miralty. 


Time  for 
appeal. 


Agreement 
not  to  appeaL 


As  toappealfl 
to  the  Queea 
IncouudL 


Costs  of 
appeal. 


No  appeal 
unless 
arooant  ex- 
ceeds 50/. 


§  11. — Appeal. 

"  The  County  Courts  Admiralty  Jurisdiction  Act,  1868"  (31  & 
32  Vict.  c.  71),  enacts  that,— 

Sect.  26.  "  Art  appeal  maybe  made  to  the  High  Court  of  Admiralty  of 
England  from  a  final  decree  or  order  of  a  county  court  in  an  admiralty 
cause,  and,  by  permission  of  the  judge  of  the  county  court,  from  any 
interlocutory  decree  or  order  therein,  on  security  for  costs  being  first 

fiven,  and  subject  to  such  other  provisions  as  general  orders  shall 
irect." 

Sect.  27.  **  No  appeal  shall  be  allowed  unless  the  instrument  of  appeal 
is  lodged  in  the  registry  of  the  High  Court  of  Admiralty  within  ten  days 
from  the  date  of  the  decree  or  order  appealed  from,  but  the  judge  of  tno 
High  Court  of  Admiralty  of  England  may,  on  sufficient  cause  being 
shown  to  his  satisfaction  tor  such  omission,  allow  an  appeal  to  be  prose- 
cuted, notwithstanding  that  the  instrument  of  appeal  has  not  been  lodged 
within  that  time." 

Sect.  28.  "  No  appeal  shall  be  allowed  if,  before  the  decree  or  order  is 
made,  the  parties  shall  have  agreed  by  a  memorandum  signed  by  them, 
or  by  their  attorneys  or  agents,  that  the  decree  or  order  shall  be  final ; 
and  any  such  agreement  need  not  be  stamped,  except  in  respect  of  any 
fee  imposed  by  general  orders." 

Sect.  29.  "  There  shall  be  no  appeal  from  a  decree  or  order  of  the 
High  Court  of  Admiralty  of  England  made  on  appeal  from  a  county 
court,  except  by  express  permission  of  the  judge  of  the  High  Court 
of  Admiralty." 

Sect.  30.  "  On  an  appeal  under  this  act,  when  the  appellant  is  unsuc- 
cessful, he  shall  pay  the  costs  of  the  appeal,  unless  the  appellate  court 
shall  otherwise  direct." 

Sect.  31.  "  No  appeal  shall  be  allowed  unless  the  amount  decreed  or 
ordered  to  be  due  exceeds  the  sum  of  fifty  pounds." 

As  to  the  right  of  appeal  in  cross  suits,  see  ante,  pp.  169, 170. 
Security  for  coats  of  the  appeal  must  be  given  in  the  county 
court  and  not  in  the  High  Court  of  Admiralty  ( A). 


Conduct  of 
sale,  die  in 
court  of  ad- 


Appeal  from  Decree  of  High  Court.']  —The  permission  under 
sect.  29  to  appeal  (to  the  privy  council)  from  a  decree  or  order  of 
the  high  courts  made  on  appeal  from  the  county  court,  will  not  be 
in  general  given,  except  v^^here  the  law  is  doubtful  or  novel  in  its 
application  ;  or  where  the  facts  are  such  as  to  leave  a  substantial 
doubt  on  the  mind  of  the  court  whether  the  conclusion  at  which  it 
lias  arrived  be  right,  or  where  the  pecuniary  interest  (a  case  which 
may  happen  under  the  provisions  of  the  statute)  is  large  (t). 

Sect.  32.  "  On  an  appeal  under  this  act,  the  judge  of  the  High  Court 
of  Admiralty,  if  it  appears  to  him  expedient  that  any  sale  decreed  or 
ordered  to  be  made  of  the  vessel  or  property  to  which  the  cause  relates 
should  be  conducted  in  the  High  Court  of  Admiralty  instead  of  in  the 


(A)  The  Ibrfist   Queen,  40  L.  J. 
(N.  S.)  Adm.  17. 


(i)  The  Samuel  Laing^  39  L.  J. 
(N.  S  )  Adm.  42. 
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county  court  from  which  the  appeal  is  brought,  may  direct  the  transfer 
of  the  proceedings  for  sale,  with  or  without  the  transfer  of  the  subsequent 
proceedings  in  the  cause,  to  the  High  Court  of  Admiralty,  which  court 
shall  have  jurisdiction  and  all  powers  and  authorities  relating  thereto 
accordingly." 

Sect.  33.  *^  In  all  cases  which  shall  arise  within  the  jurisdiction  of  the 
Cinque  Ports  as  defined  by  the  act  first  and  second  George  the  Fourth, 
chapter  seventy-six,  section  eighteen,  causes  may  be  transferred  by  the 
county  court  and  appeals  made  to  the  Court  of  Admiralty  of  the  Cmque 
Ports  in  lieu  of  the  High  Court  of  Admiralty ;  and  in  the  case  of  appeals 
the  instrument  of  appeal  shall  be  lodged  m  the  registry  of  the  Cinque 
Ports,  and  the  same  discretion  vested  in  the  judge  official  and  commis- 
sary of  the  said  Cinque  Ports  court  as  is  by  this  act  vested  in  the  judge 
of  the  High  Court  of  Admiralty," 


Pa»t  V. 

C^A?.  If. 


In  oertatn 


majbekimnf- 
ferred  by 
roontyeoaii 
•nd  ft|i|W|ds 
made  to 
Court  of  Ad- 
mixmltjof 
theClnqae 
Porta. 


§  12. — Fees  and  Costs. 

*'  The  County  Courts  Admiralty  Jurisdiction  Act,  1868,"  enacts 
that, — 

Sect  17.  **  The  registrars  of  the  county  courts  shall  be  remunerated  Remmmntioii 

for  their  duties  in  admiralty  causes  by  receiving  for  their  own  use  such  ®*  w«i«Hwri. 
fees  as  general  orders  shall  direct." 

Sect.  18.  **  A  scale  of  costs  and  charges  in  admiralty  causes  in  the  sou^of  ooits. 
county  courts  shall  be  prescribed  by  general  orders." 

The  rules  provide  with  reference  to  "  Fees  and  Costs,"  that, — 

75.  **  The  fees  and  costs  set  forth  in  the  schedules  hereto  annexed,  fm  and 
marked  I.,  XL,  shall  be  allowed  on  taxation." 

76.  **  Where  plaintiff  recovers  less  than  the  sum  claimed,  the  scale 
upon  which  the  costs  are  to  be  taxed  shall  be  in  the  discretion  of  the 
court." 


Schedule  I. 

Fees  to  he  taken  in  County  Courts  having  Admiralty 

Jurisdiction, 


Fees  to  be  taken  by 
registrar  and  ac- 
codnted  for  and 
paid  OTer  to  the 
treasurer. 


On  every  institution  of  a  suit  sixpence  in  the  pound,  and 
on  the  hearing  of  the  same  an  additional  fee  of  sixpence 
in  Uie  pound  on  the  amount  claimed,  where  it  does  not 
exceed  fifty  pounds;  and  where  it  does  exceed  fifty 
pounds,  then  five  shillings  additional  on  the  institution, 
and  on  the  hearine  of  the  suit  for  every  fift^  or  fraction 
of  fifty  pounds  claimed  over  and  above  tne  first  fifty 
pounds.  Where  the  court  is  to  be  held  be^rond  three 
nules  from  the  registrar's  office,  then  an  additional  fee 
of  one  shUling  for  each  ndle  from  the  office  to  the  place 
of  sitting. 
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VkWLT  V. 
Chaf.  If. 


Fees  to  be  taken  by  the  RegiBtnu*  (or  his  own  nse. 


On  every  institution  of  suit  and  snmmons 
thereon  . . 
„         warrant  of  arrest  of  a  yessel       • . 
yi         reicssc        ••         ••         ••         •• 

„         bail  bond 

„         affidavit  of  jnstification    .. 

„         subpoena     . . 

„         notice  of  hearing  . .         . .     each 

Snmmons  for  the  attendance  of  assessor  at 
the  hearing  of  any  suit       . .         • .     each 

For  every  order  of  transfer    . . 

Where  a  court  is  to  be  held  specially  for  the 
hearing  of  a  suit  nnder  Rule  3 

Where  the  court  is  to  sit  for  the  hearing  or 
part  hearing  of  a  suit  beyond  three  miles 
from  registrar's  office,  then  in  addition    . . 

Mileage  one  way  from   office  to  place  of 

«  sitting,  for  each  mile  

When  the  registrar  cannot  retnm  the  same 
night . . 

For  drawing  final  decree 

For  filing  an  affidavit  or  other  docnment,  not 
being  a  document  annexed  to  an  affidavit . 

For  every  office  copy  of  a  document  in  the 
English  language     ..         ..  per  folio 

For  office  copies  of  papers  in  a  foreign  lan- 
guage, or  of  shorthand  writers'  or  reporters* 
notes,  or  of  abstracts  or  translations  made 
in  the  office,  in  addition  to  the  above  fees, 
the  charges  of  the  copyist,  shorthand 
writer,  reporter  or  translator. 

On  a  receipt  for  money  or  for  papers  {only 
one  fee  to  be  taken,  however  many  may  he 
the  papers  dellrered  in  at  one  time) 

Poundage  on  monies  paid  out  of  the  office  in 
any  suit  for  every  60/.  or  fraction  thereof . 

From  a  person  who  is  not  a  party  in  the  suit, 
nor  his  attorney,  nor  the  clerk  of  the 
attorney,  on  examining  the  court  books  in 
respect  of  any  suit  . .         .  •         . .         •  • 

For  every  snmmons  of  commitment . . 

For  every  warrant  against  the  body  or  goods 
or  order  of  sale  of  vessel    . . 

For  making  and  transmitting  note  of  any 
decree  or  order  under  Rule  83 

On  examining  the  documents  in  a  snit  in 
which  no  proceeding  are  pending,  and 
which  has  been  termmated  within  ue  last 
two  yean 

Ditto        ditto        if  beyond  that  period     . . 


Where  the  Amount  claimed 


docs  not 
exceed  20/. 


£    t.   d. 


0 
0 
0 
0 


2 
2 
2 
2 


0 
0 


1 
1 


6 
6 
6 
6 


0     1    0 


0 
0 


0    0    6 
0    5    0 

0  15    0 


0  15  0 

0  0  6 

1  1  0 
0    7  6 

0    0  6 

0    0  4 


0    0    6 
0    2    0 


0  1  0 

0  1  6 

0  2  6 

0  1  6 


0     16 
0    2    0 


exceeds  20/. 
and  does  not 
exceed  100/. 


£    t.   d. 


0 
0 
0 
0 
0 
0 
0 


5 
5 
5 
5 
2 
2 
1 


0 
0 
0 
0 
6 
0 
6 


0     1     6 

0  10    0 

1  5    0 


0  15  0 

0  0  6 

1  1  0 
0  10  0 

0     1  0 

0    0  4 


0    1    0 
0    5    0 


0  1  0 

0  8  0 

0  5  0 

0  2  6 


0    2    6 
0    8    6 


1001. 


£   t.  d. 


0 
0 
0 
0 
0 
0 
0 


7 
7 
7 
7 
2 
3 
2 


6 
6 
6 
6 
6 
0 
6 


0    2    6 

0  15    0 

1  15    0 


0  15    0 

0  0    6 

1  1     0 
0  15    0 

0    10 

0    0    4 


0    10 
0    5    0 


0  1  0 

0  5  0 

0  7  6 

0  8  6 


0    2    6 
0    3    6 
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Where  the  Amount  cUilmed 

Fees  to  be  taken  by  the  BegUtrar  for  his  own  oae. 

does  not 
exceed  20/. 

exceeds  30/. 
and  does  not 
exceed  100/. 

exceeds 
100/. 

For  eTery  sitting  in  which  the  registrar  is 

employed  as  an  examiner   . .         . .         •  • 

When  the  sitting  is  longer  than  one  honr, 

then  for  every  additional  hour  or  part 

of  an  honr         .  •         •  •         • .         •  • 

Where  the  registrar  shall  be  required  to 

attend  elsewhere  than  at  the  court  or 

office,  in  addition  to  the  above 

Mileage  one  way  from  the  office  to  place 

of  examination,  for  each  mile           •  • 

For  taxation  of  costs 

£    t.    d, 

m  • 

•  • 

•  • 

■  • 

•  • 

£    s.    d. 
0    7    0 

0    6    0 

0  10    0 

0    0    6 
0    5    0 

£  9.  d, 
0  10    0 

0  7    0 

1  0    0 

0  0  6 
0    7    0 

Pa  ax  V. 
Cair.  II. 


Fees  to  be  taken  for  the  ose  of  the  High  Bailiff. 


For  service  of  summons  or  subpoena,  if  served 
within  three  miles  of  registrar's  office 

If  served  beyond  three  miles  of  registrar's 
office,  reasonable  expenses  for  travelling 
and  maintenance. 

Attendance  on  court  if  required  by  judge, 
where  court  is  to  be  held  specially  lor  the 
hearing  of  a  suit  under  Rule  3      .  •         . . 

On  execution  of  a  warrant  of  arrest  of  a 
vessel  or  property     . . 

On  keeping  possession  of  a  vessel  or  property 
to  include  the  cost  of  a  vessel  keeper,  if 
required         . .         . .         . .  per  day 

If  execution  had  at  a  plater  distance  than 
three  miles  from  registrar's  office,  reason- 
able expenses  for  travelling  and  main- 
tenance. 

On  sale  of  vessel  or  property,  including  in- 
ventory, for  every  50/.  or  fraction  thereof . 

For  service  of  summons  of  commitment       •  • 

Execution  of  warrant  against  body  or  goods . 

Conveyance  to  gaol,  per  mile 

To  the  appraiser  for  appraisement  of  a  vessel, 
includmg  inventory. 


Where  the  Amount  claimed 


does  not 
exceed  SO/. 

exceeds  SO/, 
and  does  not 
exceed  100/. 

exceeds 
100/.   % 

£    t. 

d. 

£    t. 

d. 

£     t. 

d. 

0    3 

6 

0     5 

0 

0     5 

0 

0    5 

0 

0  10 

0 

• 

0  15 

0 

0  10 

0 

0  16 

0 

1     0 

0 

0    8 

6 

0     6 

0 

0    5 

0 

0  10 

0 

0  10 

0 

0  10 

0 

0    2 

0 

0     6 

0 

0  10 

0 

0  10 

0 

1     0 

0 

1  10 

0 

0    0 

9 

0     1 

0 

0    1 

6 

Ten  shillings  per  cent,  on  the 
appraised  valne  of  the  pro- 
perty, with  reasonable  ex- 
penses for  travelling  and 
maintenance  if  the  vessel  is 
beyond  three  miles  from  re- 
gistrar's office. 
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SCHEDULlfi  II. 

Costs  and  Charges  to  he  paid  to  Counsel  and  Attorneys^iU'Law 
under  "  The  County  Courts  Admiralty  Jurisdiction  Act^ 
1868,"  between  Party  and  Party. 


Instrnctions  to  sae  or  defend    . .         . .         • . 
Application  for  sabstitnted  serrice      ..         ..         •• 
Attendance  on  the  registrar,  filliog  np  and  leaving 

pnecipe,  and  obtaining  the  docnment  or  instmment 

for  which  the  praecipe  was  required,  including  the 

getting  the  seal  of  the  conrt  affixed 
Serving  any  notice  or  summons  on  a  party  or  his 

attorney,  including  copy  thereof 
If  served  beyond  three  miles  of  registrar's  office,  rea- 

scfuable  expenses  for  travelling  and  maintenance. 
Examining  and  taking  minutes  of  evidence  of  each 

witness  afterwards  allowed  by  the  judge  (whether 
^  counsel  employed  or  not) 

If  above  six  folios,  for  every  additional  folio     . . 
Drawing  brief,  per  folio 
Copy  brief,  per  folio,  and  necessary  documents  to 

accompany  same         . .         . .         

Attending  counsel  therewith 

Fee  to  counsel  and  clerk,  sum  paid  not  exceeding     . . 
If  conference  with  counsel  allowed,  appointing  it  and 

attending  counsel 
Fee  to  counsel  and  clerk  on  conference  •  •         •  • 

Attending  court  on  trial,  with  counsel 
Attending  court  and  conducting  suit,  where  no  counsel 

employed 
Where    judgment    is    deferred,   attending  court  to 

hear  it  . .         .  •         . .         . .         . .         . .         . . 

Witnesses'  expenses,  according  to  scale  in  force. 

Occasional  Ck)STS. 

Jjodging  order  of  transfer         

Notice  of  application  for  a  new  trial,  or  to  set  aside 

proceedings,  including  copies  or  duplicate  originals 

and  service,  and  attending  registrar  of  the  court 

therewith,  such  notices  and  copies  being  signed  b^' 

the  attorney     . . 
Any  attendance  which  the  registrar  may  think  was 

necessary 
All  necessary  affidavits,  not  exceeding  five  folios, 

including  nling  . .         . .         . .         . .     each 

For  every  additional  folio  

Oath  (?uni  paid). 

Attending  court  to  support  or  oppose  any  application 

or  motion  without  counsel     . . 
Attending  in  the  last-mentioned  cases  with  counsel . . 
Fee  to  counsel  and  clerk  not  exceeding 


Lower  Scale, 

not  exceedlnff 

1001. 

Hlghor 

Soile, 

aiwfvelOOL 

£    9, 

d. 

£   s.  d. 

0  10 

0 

0  15    0 

0     4 

0 

0    6    0 

0     6 

8 

0  10    0 

0    8 

6 

0    5    0 

0  8    4 

0  10 

0  10 

0  0    4 

0  8    4 

3  6    6 

0  10    0 

1  6    0 

0  13    4 

1  10    0 
0  6    8 


0  10    0 


0  6  8 

0  3  4 

0  5  0 

0  1  0 


1  1  0 
0  15  0 
13     6 


0    6  8 

0     1  0 

0     1  0 

0    0  4 

0    3  4 

5  10  0 

0  13  4 

1  6  0 

1  1  0 

2  2  0 
0    6  8 


0  16     8 


0  13  4 

0    6  8 

0    5  0 

0     1  0 


1  1     0 
0  15    0 

2  4    6 
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Attorney's  travellmg  expenses  to  attend  court  or  an 
examiner,  where  Uie  place  of  sitting  in  either  case 
is  beyond  three  miles  of  the  registrar's  office,  one 
way per  mile 

Where,  in  the  opinion  of  the  registrar,  he  cannot 
retnm  the  same  night,  in  addition  to  the  aboTe 
mdeage  ..         ••         ••         •• 

Any  attendance  on  an  examiner,  which  the  registrar 
may,  npon  taxation,  think  was  necessary  . . 

When  the  attendance  is  longer  than  one  honr,  then 
for  CTery  additional  honr  or  part  of  an  hour 

Drawing  all  necessary  documents        . .  per  folio 

Plans  and  charts  to  be  allowed  by  special  order  of 
judge,  not  exceeding  . . 

Attending  taxing  costs  . .         •  • 

All  necessary  copies       . .         . .         . .  per  folio 

Letters  and  messages  (^to  be  allowed  once  in  the  suit 

Onvu  J       ••  ••  ••  ••  ••  ••  •• 

Costs  of  the  Day  on  Adjouknment. 

Attending  court  where  no  counsel  employed  . . 
Attending  with  counsel 

Refresher  fee  to  counsel  and  clerk,  not  exceeding     • . 
Witnesses'  expenses  same  as  on  trial. 

Costs  on  Appeal. 
Preparing  notice   of    appeal,  including  copies  and 

oCiVlCO   ••  ••  ••  ••  «•  ••  •• 

Application  to  stay  proceedings 

Transmitting  case  and  copies,  including  notice  to 
successful  party 

Application  to  judge  for  leare  to  proceed  on  judg- 
ment    . . 

Depositing  decree  or  order  of  Court  of  Appeal 


Lower  Scale, 

Dot  exceeding 

1(XM. 


£  t.  d. 

0  0  6 

1  11  6 

0  5  0 

0  4  0 

0  10 

2  2  0 
0  6  0 
0  0  4 

0  5  0 


Hlgber 

Scale, 

above  lOOi. 


Pabt  V. 
Cbap.  II. 


£  t.  d, 

0  0  6 

1  11  6 

0  7  0 

0  6  0 

0  10 

3  3  0 

0  7  0 

0  0  4 

0  10  0 


0  15     0 

1     0 

a 

0  10    0 

0  15 

0 

1     3    6 

2     4 

6 

0 
0 

7 
7 

0 
0 

0  10 
0  10 

0 
0 

0 

5 

0 

0    7 

0 

0 
0 

5 
3 

0 
0 

0    7 
0    4 

0 
0 

N.B.— The  registrar  is  to  tax  the  bills  of  costs  of  defendants  npon  the  lower 
scale  when  the  suit  is  for  a  sum  not  exceeding  100/.,  and  npon  the  higher  when 
it  exceeds  100/.;  and  the  bills  of  costs  of  plaintiffs  upon  the  lower  scale  when 
the  sum  recovered  does  not  exceed  100/.,  and  upon  the  higher  when  it  exceeds 
100/.,  unless  in  either  case  the  judge  shall  otherwise  order. 


"  Costs  between  Attorney  and  Client  shall  be  allowed  on  the  above 
scale,  with  such  additions  thereto  as  the  registrar  may,  on  consideration 
of  special  circumstances,  think  fit  to  allow." 

"  In  Suits  entered  in  the  Court  by  Agreement  of  Parties  under  para- 
graph 4  of  section  3  of '  The  County  Courts  Admiralty  Jurisdiction  Act, 
1868/  the  costs  shall  be  allowed  on  the  scale  of  costs  allowed  in  the 
High  Court  of  Admiralty  if  the  attorneys  shall  agree  in  the  memorandum 
that  they  shall  be  so  allowed,  and  if  no  such  agreement  shall  be  made, 
then  according  to  the  county  court  admiralty  scale  as  between  attorj;iey 
and  client.'' 
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Part  V.  Taxation  of  Costs."]  — 

Chap.  XL         g2.  "  Costs  may  be  taxed  bv  the  registrar  as  well  between  party  and 
party  as  between  attorney  and  client.*' 

63.  ^*  When  a  bill  of  costs  has  been  filed  for  taxation,  notice  shall,  as 
soon  as  conveniently  may  be,  be  sent  to  the  respective  attorneys,  ap- 
pointing a  time  for  the  taxation." 

64.  ''  At  the  time  appointed,  if  either  attorney  is  present,  the  taxation 
shall  be  proceeded  with." 

65.  *'  After  the  expiration  of  a  week  from  the  taxation  of  the  bill,  if 
there  is  no  objection,  thereto,  the  attorney  may  apply  for  payment  of  the 
same  if  the  amount  is  to  be  paid  out  of  monies  in  court." 

66.  **  If  in  a  taxation  between  attorney  and  client  more  than  one-sixth 
of  the  bill  is  struck  off,  the  attorney  shall  pay  all  the  costs  attending  tlie 
taxation." 

67.  **  If  either  attorney  is  dissatisfied  with  the  taxation,  he  may,  within 
a  week  thereof,  give  notice  to  the  adverse  attorney  that  he  will  apply 
to  the  judge  to  review  the  same,  and  file  a  praecipe  objecting  to  the 
taxation"  (k), 

{k)  County  Conrt  Admiralty  Orders,  1868. 
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CHAPTER  III. 

APPEALS  TO  THE  COUNTY  COURTS  FROM  THE  DECISION 
OF  SURVEYORS  AS  TO  THE  UNSEAWORTHINESS  OF 
VESSELS  UNDER  "THE  MERCHANT  SHIPPING  ACT, 
1871." 

"  The  Merchant  Shipping  Act,  1871  "  (34  &  35  Vict.  c.  110), 
enacts  that: — 

Sect.  10.  **  If  complaint  is  made  to  the  Board  of  Trade  that  any  British 
ship  is,  hy  reason  of  the  defective  condition  of  her  hull  or  equipments, 
unnt  to  proceed  to  sea,  the  board  may  cause  such  ship  to  be  surveyed  by 
one  of  the  surveyors  appointed  by  them,  and  if  such  surveyor  report  that 
the  hull  or  equipments  of  such  ship  is  or  are  in  such  a  state  that  she 
could  not  proceed  to  sea  without  serious  danger  to  human  life,  the  Board 
of  Trade  may  declare  such  ship  to  be  un seaworthy,  and  thereupon  any 
principal  officer  of  customs  may  detain  such  ship. 

**  Every  such  complaint  sliall  be  in  writing,  and  shall  state  the  name 
and  address  of  the  complainant,  and  a  copy  of  the  complaint,  including 
the  name  and  address  of  the  complainant,  shall,  before  or  during  sncli 
survey,  be  given  by  the  Board  of  Trade  to  the  master  or  to  an  owner  of 
the  ship. 

**  If  upon  such  survey  such  ship  is  found  to  be  seaworthy,  the  expenses 
of  the  survey  shall  be  paid  to  the  Board  of  IVade  by  the  person  making 
the  complaint,  without  prejudice  to  any  right  of  suit  or  action  against 
him  by  any  person  aggrieved  by  the  complaint. 

"  If  upon  such  survey  such  ship  is  found  to  be  unseaworthy,  the  expenses 
of  the  survey  shall  be  paid  to  the  Board  of  Trade  by  the  owner  of  the 
ship. 

**  Any  shipowner  who  is  dissatisfied  with  the  decision  of  a  surveyor 
under  this  section  may  appeal  to  any  of  the  courts  mentioned  in  this 
section,  having  jurisdiction  in  the  place  where  such  ship  was  surveyed, 
and  such  court  may,  if  they  think  fit,  appoint  one  or  more  competent 
persons  to  survey  such  ship  anew,  and  any  surveyor  so  appointea  shall 
nave  the  powers  of  a  surveyor  appointed  by  the  Boai'd  of  Trade.  Upon 
any  such  appeal  the  court  may  make  such  order  as  to  the  detention  or 
discharge  of  the  ship,  as  to  the  payment  of  any  costs  and  damages  which 
may  have  been  occasioned  by  her  detention,  and  as  to  the  payment  of 
the  expenses  of  the  original  survey  and  of  the  survey  anew,  as  to  the 
court  seems  just. 

**  The  courts  to  which  appeal  may  be  made  shall  be  : — 
"  In  England,  any  court  having  jurisdiction  under  *  The  County  Court  Ad- 
miralty Jurisdiction  Act,  1868.' 
"In  Ireland,  any  court  having  jurisdiction  under  *  The  Court  of  Admi- 
ralty (Ireland)  Act,  1867.' 
"  In  Scotland,  the  court  of  the  sheriff  for  the  county." 
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PART  VI. 

JURISDICTION  OF  THE  COUNTY  COURTS  IN  QUES- 
TIONS  AS  TO  THE  GRANT  AND  REVOCATION 
OF  PROBATE  OF  WILLS  AND  LETTERS  OF  AD- 
MINISTRATION. 

§  L— Jurisdiction. 

§  2.— Procedure. 

§  3.  — Fees  and  Costs. 


Where  per- 
•onalty  If 
under  200/. 
county  court 
to  have  jurif< 
diction. 


§  1. — Jurisdiction. 

"  The  Court  of  Probate  Act,  1857  "  (20  &  21  Vict.  c.  77),  wliicli 
vested  the  voluntary  and  contentious  jurisdictiou  and  authority  in 
relation  to  the  granting  or  revoking  probate  of  wills  and  letters  of 
administration  of  the  effects  of  deceased  persons  in  the  crowo,  and 
established  the  Court  of  Probate  for  exercising  that  jurisdiction, 
with  a  principal  registry  in  London,  and  district  registries  and 
registrars  throughout  England,  gave  the  county  courts  in  certain 
cases  the  contentious  jurisdiction  and  authority  of  the  Probate 
Court  (a).  The  section  of  that  act  giving  this  jurisdiction  was 
repealed  by  "  The  Court  of  Probate  Act,  1858  "  ^21  h  22  Vict 
c.  97),  and  the  following  provision  substituted. 

**  Where  it  appears  by  affidavit  to  the  satisfaction  of  a  registrar  of  the 
principal  registry  that  the  testator  or  intestate  in  respect  of  whose  estate 
a  grant  or  revocation  of  a  grant  of  probate  or  letters  of  administration  is 
applied  for,  had  at  the  time  of  his  death  his  fixed  place  of  abode  in  one 
of  the  districts  specified  in  schedule  (A)  to  the  said  *  Court  of  Probate 
Act,'  and  that  the  personal  estate  in  respect  of  which  such  probate  or 
letters  of  administration  are  to  be  or  have  been  granted,  exclusive  of 
what  the  deceased  may  have  been  possessed  of  or  entitled  to  as  a  trustee 
and  not  beneficially,  but  without  deducting  anything  on  account  of  the 
debts  due  and  owing  from  the  deceased,  was  at  the  time  of  his  death 
under  the  value  of  200Z.,  and  that  the  deceased  at  the  time  of  his  death 
was  not  seised  or  entitled  beneficially  (6^  of  or  to  any  real  estate  of  the 
value  of  300/.  or  upwards,  the  judge  of  tiie  county  court  having  jurisdic- 


(fl)  20  &  21  Vict.  c.  77,  s.  64;  re-  points  to  an  ownership  which  is  not 

pealed  by  21  &  22  Vict.  c.  95,  s.  11.  one   of    tmst.     Lord    Penzance   in 

(b)  The  word  "beneficially"  here,  Davies  v.  Brecknell, 40  L.  J.  (N.  S.) 

as  m  the  previous  part  of  the  section, ,  Prob.  &  M.  16. 
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tion  in  the  place  in  which  the  deceased  had  at  the  time  of  his  or 
her  death  a  fixed  place  of  abode,  shall  have  the  contentious  jurisdic- 
tion (c)  and  authority  of  the  Court  of  Probate  in  respect  of  questions  as 
to  the  grant  and  revocation  of  probate  of  the  will  or  letters  of  adminis- 
tration of  the  effects  of  such  deceased  person,  in  case  there  be  any  con- 
tention in  relation  thereto  "  (cQ. 

It  is  jinnecessary  to  set  out  the  schedule  (A)  s'pecifying  the 
districts  and  places  of  district  registries  throughout  England  and 
Wales,  as  it  can  be  readily  referred  to. 

Three  things,  it  is  to  be  observed,  are  necessary  to  confer  juris- 
diction on  the  judge  of  the  county  court  First,  that  the  testator 
or  intestate  at  the  time  of  his  death  should  have  his  fixed  place  of 
abode  in  one  of  certain  districts.  Secondly,  that  the  personal 
estate  should  be  under  the  value  of  200/.  Thirdly,  that  the  de- 
ceased at  the  time  of  his  death  should  not  be  seised  or  beneficially 
entitled  to  any  real  estate  of  the  value  of  300/.  or  upwards  (e). 
As  regards  the  last  point,  if  the  real  estate  is  of  the  value  of  300/., 
it  is  immaterial  that  the  heir  at  law  has  not  been  cited,  and  conse- 
quently that  the  probate  would  not  afiTect  the  real  estate ;  for  the 
fact  of  the  testator  being  entitled  to  real  estate  to  the  value  of  30%)/. 
takes  away  the  jurisdiction  (f). 

In  estimating  the  value  of  the  real  estate,  charges  upon  the  estate 
cannot  be  taken  into  consideration.  Therefore,  if  the  estate  be  of 
the  value  of  300/.,  but  the  value  of  the  deceased's  interest  in  it  is 
reduced  by  mortgage  to  less  than  300/.,  the  county  court  has  no 
jurisdiction  {g). 
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(o)  With  respect  to  what  con- 
stitates  '*  contentioiis  jurisdiction,'' 
the  mles  and  orders  of  the  Court  of 
Probate  (Rale  8  of  the  Roles  and 
Orders  of- Jaly,  1862)  provide,  that 
**  all  proceedings  in  the  Court  of  Pro- 
bate or  in  the  registries  thereof  in  re- 
spect of  business  not  inclnded  in  *  The 
Court  of  Probate  Act,  1857,*  under  the 
expression  'common  form  business,' 
except  the  warning  of  caveats,  shall 
be  deemed  to  be  contentions  business." 
The  interpretation  clause  (sect  2)  of 
•*  The  Court  of  Probate  Act,  1857*'  (20 
&  21  Vict.  c.  77),  enacts  "  that  *  com- 
mon form  business'  shall  mean  the 
business  of  obtaining  probate  and 
administration  where  there  is  no  con- 


tention as  to  the  right  thereto,  in- 
cluding the  passing  of  probates  and 
administrations  through  the  Court  of 
Probate  in  contentious  cases  when 
the  contest  is  terminated,  and  all 
business  of  a  non-contentious  nature 
to  be  taken  in  the  court  in  matters  of 
testacy  and  intestacy,  not  being  pro- 
ceedings in  any  suit,  and  al^  the 
business  of  lodging  caveats  against 
the  grant  of  probate  or  administra- 
tionJ' 

(d)  21  &  22  Vict.  c.  97,  s.  10. 

(e)  Thomat  v.  Nwne,  39  L.  J.  (N. 
S.)  Prob.  &  M.  80. 

(/)  IHd. 

Q)  Daries  v.  Brecknell,  40  L.  J. 
(N.  S  )  Prob.  &  M.  15. 
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9t 


Regijitrar  of 
county  court 
to  tranmnit 
certiflcatc  ut 
decree  for 
grant  or  re- 
vocation of 
probate. 


The  }u(Ue  of 
the  county 
court  to  de- 
cide cauHca 
and  enforce 
judgments 
ta  In  other 
cases. 

Affidavit  of 
ttic  facts 
giving  tlie' 
county  court 
jnriiidictioa 
to  t>e  cun- 
clu»ive,  nn- 
\es9  disproved 
while  tlie 
matter  is 
pending. 


As  to  appeals 
from  county 
court. 


§  2.— Procedure. 

The  following  provisions  of  "  The  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  apply  to  the  jurisdiction  of  thecountj  courts 
as  settled  by  the  Act  of  1858  : — 

Sect.  55.  "  On  a  decree  being  made  by  a  judge  of  a  county  court  for 
the  grant  or  revocation  of  a  probate  or  administration,  in  any  such  cause 
the  registrar  of  the  county  court  shall  transmit  to  the  district  registrar 
of  the  district  in  which  it  shall  have  been  fiwom  that  the  deceased  had, 
at  the  time  of  his  decease,  his  fixed  place  of  abode,  a  certificate  under 
the  seal  of  the  county  court  of  such  decree  liaving  been  made,  and  there- 
upon, on  the  application  of  the  party  or  parties  In  favour  of  whom  such 
decree  shall  have  been  made,  a  prooate  or  administration  in  compliance 
with  such  decree  shall  be  issued  from  such  district  registry  ;  or,  as  the 
case  may  require,  the  probate  or  letters  of  administration  theretofore 
granted  shall  be  recalled  or  varied  by  the  district  registrar  according  to 
the  eflfcct  of  sucli  decree." 

Sect.  56.  *'  The  judge  of  any  county  court  before  whom  any  disputed 
question  shall  be  raised  relating  to  matters  and  causes  testamentary 
under  this  act  shall,  subject  to  the  rules  and  orders  under  this  act,  have 
all  the  jurisdiction,  power  and  authority  to  decide' tlie  same  and  enforce 
judgment  therein,  and  to  enforce  orders  in  relation  thereto,  as  if  the  same 
had  been  an  ordinary  action  in  the  county  court." 

Sect.  57.  "  The  affidavit  as  to  the  place  of  abode  and  state  of  the  pro- 
perty of  a  testator  or  intestate  which  is  to  give  contentious  jurisdiction 
to  the  judge  of  a  county  court  under  the  previous  provisions  shall,  except 
as  hereinafter  provided,  be  conclusive  for  the  purpose  of  authorizing  the 
exercise  of  such  jurisdiction,  and  the  grant  or  revocation  of  probate  or 
administration  in  compliance  with  the  decree  of  such  judge ;  and  no  such 
grant  of  probate  or  administration  shall  be  liable  to  be  recalled,  revoked 
or  otherwise  impeached  by  reason  that  the  testator  or  intestate  had  no 
fixed  place  of  abode  within  the  jui-isdictioii  of  such  judge,  or  within  any 
of  the  said  districts  at  the  time  of  his  death,  or  by  reason  that  the  per- 
sonal estate,  sworn  to  be  under  the  value  of  200^.,  did  in  fact  amount  to 
or  exceed  that  value,  or  that  the  value  of  the  real  estate,  of  or  to  which 
the  deceased  was  seised  or  entitled  beneficially  at  the  time  of  his  death, 
amounted  to  or  exceeded  300/.  Provided,  that  where  it  shall  be  shown 
to  the  judge  of  a  county  court  before  whom  any  matter  is  pending  under 
this  act,  that  the  place  of  abode  or  state  of  the  property  of  the  testator 
or  intestate,  in  respect  of  whose  will  or  estate  he  may  have  been  applied 
to  for  grant  or  revocation  of  probate  or  administration,  has  not  been  cor- 
rectly stated  in  the  affidavit,  and  if  correctly  stated  would  not  have  au- 
thorized him  to  exercise  such  contentious  jurisdiction,  he  sliall  stay  all 
further  proceedings  in  his  court  in  the  matter,  leaving  any  party  to  apply 
to  the  Coui't  of  Probate  for  such  grant  or  revocation,  and  making  such 
order  as  to  the  costs  of  the  proceedings  before  him,  as  he  may  think 
just." 

Sect.  58.  "  Any  party  who  shall  be  dissatisfied  with  the  determination 
of  the  judge  of  the  county  court  in  point  of  law,  or  upon  the  admission 
or  rejection  of  any  evidence  in  any  matter  or  cause  under  this  act,  may 
appeal  from  the  same  to  the  Court  of  Probate,  in  such  maimer,  and  sub- 
ject to  such  regulations  as  may  be  provided  by  the  rules  and  orders  to  be 
made  under  this  act,  and  the  decision  of  the  Court  of  Probate  on  such 
appeal  shall  be  final." 
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The  onlj  mode  in  which  tlie  deeisioD  of  the  county  court  judge     Pabt  vi. 
can  be  reviewed  is  by  appeal  under  the  above  section  upon  points 
of  law  and  evidence.     Upon  questions  of  fact,  the  decision  of  the 
county  court  is  final  (A). 

Sect.  59.  "  It  shall  not  be  obligatory  on  any  person  to  apply  for  pro-  xot  oiuga- 
bate  or  administration  to  any  district  registry  or  through  any  county  tory  to  appij 
court,  btlt  in  every  case  such  application  maybe  made  through  the  prin-  £j.^IdJfSct 
cipal  registry  of  the  Court  of  Probate,  wherever  the  testator  or  intestate  zcgistriM  or 
may,  at  the  time  of  his  death,  have  had  his  fixed  place  of  abode  :  Pro-  JJJ[°'^  ^^ 
vided,  that  where  in  any  contentious  matter  arising  out  of  any  such  ev^^^a^ 
application  it  is  shown  to  the  Court  of  Probate  that  the  state  of  the  pro-  ^n»<Jeto 
perty  and  place  of  abode  of  the  deceased  were  such  as  to  give  contentious  probate! 
jurisdiction  to  the  judge  of  a  county  court,  the  Court  of  Probate  may 
send  the  cause  to  such  county  court,  and  the  judge  thereof  shall  proceed 
therein  as  if  such  application  and  cause  had  been  made  to  and  arisen  in 
his  court  in  the  first  instance  "  (t). 


foUowed  (J). 


For  the  particular  procedure  and  practice  of  the  county  courts,  so  coart  of  Pro- 
far  as  the  above  provisions  or  the  County  Court  Rules  {post,  i»tcmaBtbe 
p.  194)  do  not  extend,  the  Probate  Acts  must  be  referred  to,  and 
also  the  Rules  of  the  Court  of  Probate  must  be  followed  (j). 

Where  a  cause  is  sent  to  the  county  court,  the  Court  of  Probate 
which  sends  it  cannot  give  any  directions  as  to  the  mode  in  which 
the  cause  shall  be  tried.  Application  for  a  trial  by  jury,  for 
example,  must  be  made  to  the  judge  of  the  county  court  (A)  ;  and 
the  decision  of  the  county  court  can  only  be  reviewed  by  appeal 
under  sect  58,  for  there  is  no  distinction,  under  that  section,  be- 
tween cases  originally  instituted  in  the  county  court,  and  causes 
sent  to  that  court  under  sect.  59.  The  Court  of  Probate,  therefore, 
cannot  inquire  whether  the  verdict  in  the  county  court  was  against 
evidence,  or  order  a  re-investigation  of  a  question  of  fact  already 
decided  (/)  ;  nor  can  the  Probate  Court,  after  the  decree  in  the 
county  court,  make  any  order  confirming  it ;  or  order  the  payment 
by  the  unsuccessful  party  of  costs  incurred  in  the  Probate  Court 
before  the  transfer  (m).  Any  application  as  to  such  costs  must 
be  made,  therefore,  to  the  Probate  Court  before  the  transfer. 


(A)  Lealley  t.  Veryard,  35  L.  J. 
(N.  8.)  Prob.  &  M.  127  ;  S.  C.  nom. 
Zealley  v.  Veryard,  Law  Rep.,  1 
Prob.  &  DiT.  195. 

(i)  "The  Court  of  Probate  Act, 
1858"  (21  &  22  Vict  c.  95),  s.  12, 
enacts,  that  *<  The  Conrt  of  Probate 
Act,  1857,''  section  59,  « shall,  so  far 
as  the  county  courts  or  a  judge 
thereof  are  concerned,  apply  to  an 
application  for  the  revocation  of  a 
grant  of  probate  or  administration  as 
well  as  to  an  application  for  any  such 
grant" 

(J)  Considering  the  few  probate 

D.      VOL.  II. 


cases  taken  in  or  sent  to  the  county 
courts,  it  is  out  of  the  question  at- 
tempting to  give  a  complete  practice 
here,  as  the  bulk  of  the  volume  would 
be  increased  to  a  great  extent  without 
any  corresponding  advantage. 

(*)  NorHi  T.  Allen,  2  S.  &  Tr. 
601 ;  32  L.  J.  (N.  S.)  Prob.  &  M.  3. 

il)  Lealley  v.  Veryard,  36  L.  J.  (N. 
8.)  Prob.  &  M.  127;  Thom4U  v. 
Crowther,  2  Sw.  &  Tr.  561,  cannot 
be  relied  upon  on  this  point 

(m)  Macleur  t.  Maolevr,  Law 
Rep.,  1  Prob.  &  Div.  604;  37  L.  J. 
(N.  8.)  Prob.  &  M.  68. 
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Rules  and 
orders  for 
regulating 
the  procedare 
of  oonntj 
oouru  under 
UieacUto 
be  nude  bj 
the  Judges 
now  having 
authority  for 
the  like  pur- 
pose. 


Rules  and  Orders. 
"The  Court  of  Probate  Act,  1857,"  enacts  that— 

Sect  60.  "  For  regulating  the  procedure  and  practice  of  the  coimtf 
courts,  and  the  mdges,  registrars,  and  officers  thereof,  in  relation  to  their 
jurisdiction  ana  proceedings  under  this  act,  rules  and  orders  may  he 
from  time  to  time  framed,  amended  and  certified  by  the  county  court 
judges  appointed  for  the  time  being  to  frame  rules  and  orders  for  regulat- 
mg  the  practice  of  the  county  courts  under  the  act  19  &  IK)  Vict  o.  108, 
and  shall  be  subject  to  be  allowed,  or  disallowed  or  altered,  and  shall  be 
in  force  from  the  day  named  for  that  purpose  by  the  Lord  Chancellor,  aa 
in  the  said  act  is  provided  in  relation  to  other  rules  and  orders  regulat- 
ing the  practice  of  the  same  courts  (n) ;  and  for  establishing  rules  and 
orders  to  be  in  force  when  this  act  comes  into  operation,  the  power  given 
by  this  enactment  shall  be  exercised  as  soon  as  conveniently  may  be 
after  the  passing  of  this  act.** 

"  The  Court  of  Probate  Act,  1858  "  (21  &  22  Vict.  c.  95),  enacts 
that— 

Power  to  Sect.  13.  "  The  power  and  authority  to  make  rules  and  orders  for 

™«*s«™'««  regulating  the  proceedings  of  the  county  courts  shall  extend  and  be 
and  frame  applicable  to  all  proceedings  in  the  county  courts  under  this  act,  and  also 
scales  of  fees  to  framing  a  scale  of  costs  and  charges  to  be  paid  to  counsel,  proctors, 
fiMTthocouutjr  solicitors  and  attorneys,  in  respect  of  proceedings  in  county  courts,  under 
the  said  Court  of  Probate  Act  or  this  act.** 

Under  the  powers  given  for  that  purpose  as  above  mentioned, 
the  following  rules  and  orders  for  regulating  the  practice  of  the 
county  courts  came  into  force  on  the  4  th  of  February,  1858 : — 

"  1.  Any  person  desirous  of  takingproceedings  in  any  county  court  under 
the  statute  20  &  21  Vict.  c.  77,  for  amending  the  law  relating  to  probates 
and  letters  of  adininistration  in  Eneland,  shall  lodge  with  the  registrar 
of  the  court  having  jurisdiction  in  the  matter  an  application  in  writing 
according  to  form  (A)  annexed,  duly  stamped  with  the  proper  duty 
thereon. 

**  2.  Where  any  person  shall  have  lodged  a  caveat  against  the  grant 
of  probate  or  letters  of  administration,  and  proceedings  are  proposed  to 
be  taken  in  a  county  court,  the  person  who  shall  have  applied  for  the 
probate  or  letters  of  administration  shall  be  deemed  the  plaintiff  in  the 
proceedings,  and  the  person  who  shall  have  lodged  the  caveat  shall  be 
deemed  the  defendant. 

**  3.  The  party  making  application  to  a  county  court  for  the  revocation 
of  probate  or  letters  of  administration  shall  be  deemed  the  plaintiff  in 
the  proceedings,  and  the  party  against  whom  the  application  is  made 
shall  be  deemed  the  defendant. 

**  4.  Wliere  an  application  shall  be  made  to  a  county  court  for  the 
grant  or  revocation  of  probate  or  letters  of  administration,  the  person 
making  the  application  shall  produce  to  the  registrar  a  certified  copy  of 
the  affidavit  made  by  the  party  who  shall  have  applied  for  or  obtained 
the  probate  or  letters  of  aaministration  :  and  thereupon,  if,  according  to 
the  statements  in  the  affidavit,  the  deceased  had,  at  tiie  time  of  his  death, 

(n)  For  the  generalpower  to  frame  rules  and  orders  under  the  19  &  20 
Vict.  c.  108,  see  anU,  Vol.  I.  p.  58. 
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his  fixed  place  of  abode  within  the  district  of  such  court,  and  the  state  of    PAmtVi. 
the  property  of  the  testator  or  intestate  was  such  as  to  give  jurisdiction 
to  the  judge  of  the  county  court,  the  registrar  shall  issue  a  notice  to  the 
defendant  according  to  form  (B)  annexed,  and  deliver  a  notice,  accord- 
ing to  such  form,  then  and  there  to  the  plaintiff  or  his  agent 

*^5.  The  above-mentioned  notice  shall  be  issued  ten  clear  days 
befwe  the  day  on  which  the  judge  shall  proceed  to  msdce  a  decree  in  the 
matter. 

*^  6.  Notices  shall  be  served  by  a  bailiff  of  the  court,  by  his  delivering 
the  same  to  some  person  at  the  respective  places  of  residence  of  the 
parties,  as  mentioned  in  the  application  for  proceedings  to  be  taken. 

*'*'  7.  The  registrar  of  the  county  court,  at  the  time  that  he  issues  the 
notices  in  proceeding  for  the  revocation  of  the  grant  of  probate  or 
letters  of  aoministration,  shall  give  notice  by  post,  according  to  form  (C.) 
annexed,  to  the  district  registrar  by  whom  the  probate  or  letters  of 
administration  has  been  granted,  to  produce  the  original  will  or  other 
necessary  documents  at  we  county  court  at  which  the  matter  of  the 
application  will  be  considered. 

**  8.  The  certificate  to  be  given  by  the  registrar  of  a  county  court 
under  sect  55  of  20  &  21  Vict  c.  77,  shall  be  according  to  form  (D.) 
annexed ;  and  on  or  before  the  day  mentioned  in  the  notice  the  plaintiff 
shall  deliver  to  the  registrar  such  form,  stamped  with  the  proper  duty 
thereon,  and  the  cause  shall  not  proceed  until  such  form  duly  stamped 
is  so  delivered :  provided,  that  the  defendant  may  procure  and  deliver 
such  form  duly  stamped  if  the  plaintiff  shall  have  neglected  to  deliver 
such  form  so  stamped. 

"  9.  Upon  the  day  mentioned  in  the  notice  the  judge,  whether  both 
parties  are  then  before  htm  or  not,  may  proceed  to  consider  the  matter 
of  the  application,  and  to  make  a  decree  thereon,  or  he  may  adjourn  the 
proceedings,  from  time  to  time,  as  he  may  think  fit 

"  10.  The  decree  shall  be  according  to  form  (E.)  annexed,  and  a 
copy  of  such  decree  shall  be  sent  by  post  to  the  plaintiff  and  defendant. 

**  11.  Where  application  for  probate  or  letters  of  administration  has 
been  made  at  the  principal  registry,  and  any  contentious  matter  shall 
arise  out  of  such  application,  and  the  judge  of  the  Court  of  Probate  shall 
send  the  cause  to  a  county  couit,  the  registrar,  upon  the  receipt  of  such 
cause,  shall  forthwith  issue  a  notice,  according  to  form  ^B.)  in  the  schedule, 
both  to  the  plaintiff  and  defendant,  without  any  application  being  made 
to  the  court  by  the  plaintiff 

**  12.  In  proceedings  for  which  rules  and  orders  are  not  hereby  pro- 
vided, the  rules  and  practice  of  the  Court  of  Probate  shall  be  followed  so 
far  as  they  are  applicable. 

**  13.  Toe  enactments,  practice  and  forms  in  force  and  used  in  the 
county  courts  shall,  subject  to  the  foregoing  rules  and  orders,  be  adopted 
with  reference  io  proceedings  in  the  county  courts  in  matters  of  prooate 
or  letters  of  administration,  so  far  as  the  same  are  i^Iicable  nukUi$ 
mutandis," 

Form  A. 

Application  to  a  Couniff  Court  for  Proceedings  to  he  tdhen  under  the  Act 
20  c£  21  Vict,  c,  77,  for  amending  the  Law  relating  to  Probates  and 
Letters  of  Administration  in  England, 

I,  A.  B.,  of  [or  G.  D.  proctor,  solicitor  or  attorney  of  A.  B. 

of  ],  do  hereby  apply  to  the  judge  of  the  above  court  for  a  decree 
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Past  vl  io  be  made  by  him,  according  to  the  provisions  of  the  above  act,  for  the 
'  '  '  grant  [or  revocation]  of  probate  of  the  will  [or  letters  of  administration 
in  the  goods]  of  [here  insert  name  and  address  of  testator  or  intestate']  :  and 
I  hereby  state  that  the  person  who  has  applied  for  probate  or  letters  of 
administration  [or  who  has  obtained  probate  or  letters  of  administration, 
or  is  the  party  against  whom  this  i4)plication  is  made]  is  E.  F.,  of 

A.  B.  [or  C.  D.  proctor,  soUcitor  or 
attorney  of  A.  B.  of  ]. 

Form  B. 
{Seal) 

In  the  coanty  court  of  holden  at  • 

Between  A.  B.,  plaintiff, 

[address] 
and 
C.  D.,  defendant 

[address] . 

Take  notice  that  at  a  county  court  to  be  holden  at  on  the 

day  of  ,  at  the  hour  of  in  the  noon,  the  judge  of  this 

court  will  proceed  to  make  a  decree  for  the  grant  [or  revocation!  of 
probate  of  the  will  [or  letters  of  administration  in  the  goods]  of  [here 
insert  name  and  address  of  testator  or  intestate]^  unless  cause  be  then 
shown  to  the  contrair:  and  you  are  hereby  informed,  that  if  you  do  not 
attend  on  that  day,  the  judge  may  proceed  to  make  such  decree  in  your 
ab8ence« 

Dated  this  day  of  ,  187    . 

To  the  plaintiff  [or  defendant].  Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from 
ten  till  four,  except  on  ,  when  the  office  will  be  closed  at  one. 

Form  C. 
(Seal) 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant 

Whereas  an  application  has  been  made  to  this  court  to  revoke  the 
grant  of  probate  of  the  will  [or  letters  of  administration  granted  by  you 
in  the  goods]  of  [here  insert  the  name  and  address  of  the  testator  or  intes- 
tate] ;  and  whereas  the  matter  of  such  application  will  be  considered  by 
the  mdge  of  this  court  on  the  day  of  at  the  hour  of 

in  tne  noon :  I,  therefore,  request  that  you  will  cause  to  be  pro- 

duced before  the  judge  on  that  day  [the  will  (n)  and]  aJl  documents 
which  are  in  your  possession  relating  to  the  matter. 

Dated  this  day  of  187    . 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from 
ten  till  four,  except  on  ,  when  the  office  will  be  closed  at  one. 

.  (n)  To  be  left  out  where  administration  without  will  annexed  has  been 
granted. 
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Form  D.  pabt  vi. 

Certificate  of  a  Registrar  of  a  County  Courts  under  Sect.  66  o/TO  ft  21 

Vict.  c.  77. 
(Seal.) 

In  the  county  court  of  holden  at  , 

Between  A.  B.,  plaintiff, 

[addresB] 
and 
C.  D.,  defendant. 

[addrees]. 

I,  A.  B.,  registrar  of  the  above  court,  do  hereby  certify,  that  the 
following  decree  was  made  in  the  above  cause. 

[Here  set  out  the  decree.'] 
Certified  under  the  seal  of  the  court,  this  day  of  ,  187    . 

Registrar  of  the  court. 

Form  E. 
{SeaL) 

In  the  county  court  of  ,  holden  at  • 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendaqt 

Upon  the  hearing  of  the  application  in  this  cause,  at  a  court  holden 
this  day,  it  is  decreed  as  follows : — 

[Here  set  out  the  decree.'] 

And  it  is  ordered  that  the  do  pay  the  sum  of  for  the  *8 

costs ;  and  that  the  same  be  paid  to  the  registrar  of  this  court  on  the 

day  of  187    . 

Given  under  the  seal  of  this  court,  this  day  of  ,  187    . 

By  order  of  the  court. 

Registrar. 
Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from 
ten  till  four,  except  on  ,  when  the  office  will  be  closed  at  one. 

[As  the  above  forms  will  seldom  be  required^  they  are  not  to  be  printed^ 
but  are  to  be  written  on  foolscap  paper. 


§  3. — Fees  axd  Costs. 

Fees.] — The  fees  to  be  taken  by  officers  of  the  county  courts  in 
respect  of  business  under  the  probate  acts  are  the  same  fees  as  in 
the  case  of  a  plaint  for  a  sum  of  201.  (o).  See  the  Table  of  Fees, 
ante,  Vol.  I.  p.  18,  et  seq. 

A  fee  of  \s.  is  expressly  provided,  by  the  table  of  Probate 
Court  fees,  to  be  taken  for  "  Filing  certificate  of  county  court 
judge"  (/>). 

{p)   This  direction  as  to  county  {p)  See  table  of  "  Fees  to  be  taken 

court  fees  does  not  appear  to  be  in-  in  court  and  oontentioos  bnsinws  in 

daded  in  the  general  repeal  in  1862  the  Court  of  Probate,"  dated  80th 

of  previous  tables  of  fees.  July,  1862. 


1^8  PROBATE  OF  WILLS  AND  LETTERS  OF  ADMINISTRATION. 

Pakt  vl        The  other  fees  payahle  in  the  principal  court  must  he  collected 
from  the  tahle  of  general  fees  (a). 

The  fees  are  in  general  pajahle  in  stamps  (r). 

Costs  of  Counsel  and  AttomeysJ] — The  following  order  was 
framed  and  issued  hy  the  county  court  judges  after  approval  hy  the 
Chancellor,  pursuant  to  the  powers  vested  in  them  hy  the  acts 
19  &  20  Vict.  c.  108,  and  21  h  22  Vict.  c.  95  (*). 

"  The  same  costs  and  charges  as  are  now  paid  to  counsel  and  attorney 
in  the  county  courts  under  the  provisions  of  section  33  of  the  act  19  &  20 
Vict.  c.  108,  shall  he  paid  to  counsel,  proctors,  solicitors  and  attorneys 
in  respect  of  proceedings  in  the  county  courts  under  the  acts  20  &  zl 
Vict  c.  77,  and  21  &  22  Vict.  c.  95,  except  that  the  fee  to  counsel  and 
clerk  may  be  a  sum  not  exceeding  £5 :  10«.*' 

For  the  costs  and  charges  so  allowed^  see  ante^  Vol.  I.  p.  121  {t). 

iq)  See  table  of  *'  Fees  to  be  taken  proper  stamps  most  be  applied  for  at 

in  court  and  contentious  business  in  the  stamp  distributors'  office, 
the  Court  of  Probate,''  dated  30th  (jt)  See  ante,  p.  194. 

July,  1862.  {tS  The  costs  will  be  those  giren  in 

(r)  20  &  21  Vict.  c.  77,  s.  97.    The  the  first  column  of  the  scale. 
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PART  VII. 

JURISDICTION  AND  PRACTICE  OF  THE  COUNTY 

COURTS  IN  BANKRUPTCY. 


CHAPTER  I. 

THE  CONSTITUTION  AND  GENERAL  POWERS  OF  COUNTY 

COURTS  IN  BANKRUPTCY. 

§  1, — The  general  Scope  and  Principles  of  ''The  Bank* 
RDPTCT  Act,  1869." 

§  2. — Description  of  the  Court. 

§  3. — General  Powers  and  Jurisdiction  of  the  Courts  and 
Judges. 

§  4. — Rules  for  regulating  the  Practice  and  Procedure 
IN  Bankruptcy. 

§  6. — Record  and  Form  of  Proceedings. 


§  1. — The  general  Scope  and  Principles  of  "The 

Bankruptcy  Act,  1869.** 

The  law  of  bankruptcy  has  been  from  its  origin  the  creature  of 
legislative  enactment. 

As  already  stated  elsewhere  (a),  the  county  courts  first  obtained 
a  jurisdiction  in  insolvency  ana  in  protection  cases  under  the  act 
10  &  1 1  Vict  c.  102.  This  jurisdiction  was  superseded  and  a  fresh 
jurisdiction  conferred  by  "The  Bankruptcy  Act,  1861  "  (24  &  25 
Vict  c.  134),  and  that  act  was  in  turn  repealed  by  the  32  &  33 
Vict.  c.  83,  and  from  Ist  of  January,  1870,  the  jm*isdiction  of  the 
county  court  in  bankruptcy  is  under  "  The  Bankruptcy  Act,  1869  " 
(32  &  33  Vict.  c.  71),  by  which  (coupled  with  the  repealing  statute 
32  h  33  Vict.  c.  83)  all  the  pre-existing  statutes  were  repeued,  and 
a  new  law  of  bankruptcy  established. 

By  that  act  the  county  court  is  the  court  having  jurisdiction  in 
bankruptcy  in  all  cases  where  the  bankrupt  is  resident  in  England, 

(a)  See  ante,  YoL  I.  p.  49. 
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and  does  not  reside  or  cnrry  on  business  within  the  London  faank- 
ruptcj  district  as  defined  bj  the  act. 

Further,  "  Tlie  Debtors  Act,  1869  "  (32  &  33  Vict  c.  62\  con- 
tains various  provisions  for  the  punishment  of  bankrupts  and  pereKms 
whose  aifairs  are  liquidated  by  aiTangement  under  **  The  Bank- 
ruptcy Act,  1869,"  for  offences  of  a  fraudulent  character  (6). 

It  is  evident  that  the  practice  in  bankru|tcy  forms  a  very  im- 
portant branch  of  county  court  jurisdiction,  requiring  a  separate 
ti'eatment,  although  a  few  of  the  provisions  and  branches  of  the  law 
of  bankruptcy  have  necessarily  been  referred  to  and  dealt  with 
under  the  common  law  jurisdiction  and  practice  in  actions  in  the 
county  courts  (c\ 

By  **  The  Bankruptcy  Act,  1869,"  a  new  law  of  bankruptcy  was 
established,  because,  although  many  of  the  principles  of  the  former 
law  are  incorporated  in  it,  a  principle  wholly  new  was  at  the  same 
time  introduced;  and  its  most  prominent  features,  as  well  in  the 
enactments  as  in  the  provisions  which  are  embodied  in  it  by  means 
of  the  rules,  are  to  hand  over  to  the  creditors  of  insolvents  gene- 
rally an  absolute  power  of  determining  the  manner  in  which,  and 
the  terms  upon  which,  the  assets  of  a  debtor  who  is  found  to  be 
bankrupt  in  consequence  of  a  hostile  proceeding  originated  by  his 
creditors  or  by  his  own  confession,  shall  be  administered  and  dis- 
tributed. 

In  construing  and  in  carrying  into  practical  execution  the  pro- 
visions of  the  existing  law,  the  principle  above  adverted  to  is  to  be 
kept  in  view  as  the  only  safe  guide.  The  object  of  the  statute  b 
in  this  I'espect  single,  viz.,  the  securing  and  administering,  for  the 
benefit  of  all  the  creditors,  all  the  property  of  which,  when  the 
proceedings  authorized  by  the  statute  commence,  the  debtor  is  pos- 
sessed (c/). 

In  order  to  present  the  provisions  of  "  The  Bankruptcy  Act, 
1869,"  in  a  systematic  and  at  the  siune  time  practical  form,  it  is 
necessary  to  depart  from  the  arrangement  of  the  sections  made  by 
the  legislature  (e). 


(b)  It  is  uDnecessary  to  specially 
notice  the  provisions  of  *'  The  Baak- 
rpptcj  Ilei)eal  and  Insolvent  Conrt 
Act,  1869"  (32  &  83  Vict.  c.  83),  pro- 
viding among  other  things  for  the 
winding-up  of  the  oonrt  for  the  relief 
of  insolvent  debtors. 

(p)  Ante,  Vol.  I.,  as  to  actions  by 
and  against  bankrupts  and  trustees, 
pp.  675,  578,  628,  899,  &c.,  and  as  to 
imprisonment  of  debtors  having  the 
means  of  payment,  i^u2.  pp.  335  -356. 

{d)  See  the  judgment  of  Bacon,  C.  J, 
of  the  Bankruptcy  Court,  in  Ex  parte 
Duignan,  Be  BUtell,  40  L.  J.  (N.  S.) 
Bank.  33 ;  approved  of  on  appeal,  Id. 
p.  68. 


(jb)  The  provisions  arc  arranged  in 
the  act  under  the  following  heads  :^> 
Pabt  I.  Adjudication  and  vest- 
ing OF  PROPERTY  (ss.  6 — 18);  PART 

II.  Administration  op  property 
(ss.  19—58);  Part  III.  Constitu- 
tion AND  POWERS  OP  COURT  (sS.  59 

—79);  Part  IV.  Supplemental 

PROVISIONS  (ss.  80—119);  PART  V. 

Persons    having   privilege   of 

PARLIAMENT  (ss.    120—124);    PART 

VI.  Liquidation  by  arrange- 
ment (s.  125);  Part  VII.  COMPOSI- 
TION with  creditors (S.  126);  PART 

VIII.  Temporary  provisions  (ss. 
128—136).  A  reference  to  the  table 
of   statutes  cited,   prefixed    to  this 
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§  2.— Description  of  the  Court. 

The  court  having  jurisdiction  in  bankruptcy  consists  of  the 
London  court  and  county  courts,  the  county  court  for  such  purpose 
being  termed  The  Local  Bankruptcy  Court. 

"  The  Bankruptcy  Act,  1869  "  (32  &  33  Vict.  c.  71  >,  enacts  :  - 

Sect.  59.  "  From  and  after  the  commencement  of  this  act  the  follow-  coart  to 
Ing  provisions  shall  take  effect  with  respect  to  the  courts  having  juris-  ^Jj]!^*^  ^ 
diction  in  bankruptcy,  and  their  officers  ;  that  is  to  say,  ^^^  o6u»tj 

If  the  person  sought  to  be  adjudged  a  bankrupt  reside  or  carry  on  ooaru. 
business  within  the  London  bankruptcy  district  as  hereinafter  de- 
fined, or  be  not  resident  in  England,  then  *the  court'  shall  mean, 
for  the  purposes  of  this  act,  the  Court  of  Bankruptcy  in  London  as 
constituted  by  this  act,  and  hereinafter  referred  to  as  the  Londun 
Bankruptcy  Court : 

If  the  person  sought  to  be  adjudged  a  bankrupt,  being  resident  in 
England,  do  not  reside  or  carry  on  business  within  the  London 
bankruptcy  district,  then  *  the  court  *  shall,  subject  to  the  provisions 
hereinafter  contained  for  removing  the  proceedings,  mean  the 
county  court  of  the  district  in  which  such  person  resides  or  carries 
on  business,  hereinafter  referred  to  as  the  local  bankruptcy  court.** 


volume,  will  show  the  order  of  the  sec* 
tions  of  "  The  Bankruptcy  Act,  1869," 
as  they  stand  in  the  statute  book,  and 
also  where  they  may  be  found  in  this 
volume.  Temporary  provisions,  how- 
ever, comprising  ss.  128 — 136,  are  not 
given.  The  foflowing  "  preliminary" 
sections  are  given  here.  The  act,  re- 
citing that  "it  is  expedient  to  consoli- 
date and  amend  the  law  relating  to 
bankruptcy,"  enacts,  that — 

Sect.  1.  "  This  act  may  be  cited  as 
*  The  Bankruptcy  Act,  1899.* " 

2.  **  This  act  shall  not,  except  in  so 
far  as  is  expressly  provided,  apply  to 
Scotland  or  Ireland." 

8.  '*  This  act  shall  n  ol  come  into 
operation  until  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and 
seventy,  which  date  is  hereinafter 
referred  to  as  the  commencement  of 
this  act" 

4.  "  In  this  act,  if  not  inconsistent 
with  the  context,  the  following  terms 
have  the  meanings  hereinafter  re. 
spectively  assigned  to  them ;  that  ig 
to  say,— 

'  The  court'  shall  mean  the  cour 
having  jurisdiction  in  bankruptcy 
as  by  this  act  provided ; 

'  The  registrar*  shall  mean  the  re- 
gistrar of  **  the  court**  as  above 
defined: 

*  Prescribed*  shall  mean  prescribed 
by  rules  of  court  to  be  made  as  in 


this  act  provided : 
'  Property'  shall  mean  and  include 
money,  goods,  things  in  action, 
land,  and  every   description  of 
property,  whether  real  or  per- 
sonal ;    also,    obligations,    ease- 
ments, and  every  description  of 
estate,  interest,  and  profit,  pre- 
sent or  future,  vested  or  contin- 
gent, arising  out  of  or  incident  to 
property  as  above  defined : 
'Debt    provable    in    bankruptcy' 
shall  include  any  debt  or  liability 
by  this  act  made  provable   in 
bankruptcy: 
'  Person*  shall  include  a  body  cor- 
porate: 
*  Trader'  shall,  for  the  purposes  of 
this  act,  mean  the  several  persons 
in  that  behalf  mentioned  in  the 
first   schedule    to   this  act   an- 
nexed.** 
Sect  119  enacts,  that  '*  where  in 
any  act  of  parliament,  instrument  or 
proceeding  passed,  executed  or  taken 
before  the  commencement  of  this  act 
mention  is  made  of  a  commission  of 
bankruptcv  or  fiat  in  bankruptcy,  the 
same  shall  be  constmed,  with  refer- 
ence to  the  proceedings  under  a  peti- 
tion for  adjudication  of  bankruptcv, 
as  if  a  commission  ckf  or  a  fiat  in 
bankruptcy  had  been  actually  issued 
at  the  time  of  the  presentation  of 
such  petition." 
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Pabt  VII. 
Cm  A  p.  I. 


I>efliiltlon  ol 
the  Londoa 
iMnkraptej 
diitrtct. 


In  order,  therefore,  to  ascertain  the  area  of  conntj  court  jaris- 
diction  in  bankruptcy,  it  is  necessary  to  see  the  areaof  theLwidoQ 
Bankruptcy  Court ;  this  is  fixed  by  the  next  section  of  the  ae^ 
coupled  with  a  schedule. 

Sect  60.  **  The  London  bankruptcy  district  shall,  for  the  purposes  of 
this  act,  comprise  the  following  places ;  that  is  to  say,  the  city  of  JLondoB 
and  the  liberties  thereof,  and  all  such  j)art8  of  the  metropolis  and  other 
places  as  are  situated  within  the  district  of  any  coonty  court  descried 
as  a  metropolitan  county  court  in  the  list  contained  in  the  second  sche- 
dule hereto  "  (/). 


The  second  schedule  is  as  follows  : — 


"  List  qf  MetropoUian  CouiUy  QcmrU, 

The  Bloomsbury  County  Court  of  Middlesex :  The  Bow  County  Court 
of  Middlesex;  The  Brompton  County  Court  of  Middlesex;  The  Qerken- 
well  County  Court  of  Middlesex;  The  Lambeth  County  Court  of  Surey; 
The  Marylebone  County  Court  of  Middlesex;  "fhe  Shoreditch  Conntjr 
Court  of  Middlesex;  The  SouthwarkCountyCourt  of  Surrey;  The  West- 
minster County  Court  of  Middlesex;  The  Whitechapel  County  Court  of 
Middlesex." 


(/)  Sects.  61  to  65  inclusive  relate 
to  the  London  Court.  Sect.  6 1  enacts 
that  "  the  London  Bankruptcy  Court 
shall  from  and  after  the  commence- 
ment of  this  act  consist  of  a  jndge,  to 
be  called  the  chief  jndge  m  Sank- 
rnptc^,  and,  subject  to  the  proTisions 
of  this  act  with  respect  to  the  officers 
of  the  existing  London  Bankmptcy 
Coort,  of  sncb  nnmber  of  registrars 
not  exceeding  four,  clerks,  ushers, 
and  other  sulwrdinate  officers,  as  may 
be  determined  by  the  chief  jndge 
with  the  sanction  of  the  Treasury. 

"  Subject  to  the  provisions  of  this 
act  with  respect  to  the  appointment 
of  the  first  chief  jndge,  tne  office  of 
chief  jndge  in  bankmptcy  shall  bo 
fill^  by  such  one  of  the  jndges  of 
her  Majesty's  superior  courts  of  com- 
mon law  or  of  equity  as  may,  with  his 
assent,  be  assigned  to  hold  such  office 
by  the  Lord  Chancellor;  the  jndge  so 
assigned  shall  hold  the  office  of  chief 
jndge  in  bankruptcy  in  addition  to 
the  office  of  jndge  in  the  court  to 
which  he  belongs.  Anjr  puisne  j  ndge 
or  vice-chancellor  appointed  to  any 
of  the  said  courts  after  the  passing  of 
this  act  shall,  when  required  by  the 


lord  chancellor,  perform  the  duties  ol 
chief  judge  in  bankruptcy." 

Sect  62  relates  to  the  appotntment, 
sect  63  to  the  salaries,  and  sect  64 
to  the  duties  of  registrars  and  other 
officers  of  the  London  Court,  and 
therefore  need  not  be  inseorted  hers. 
Sect  65  enacts  that  ''the  London 
Court  of  Bankmptcy  shall  continoe 
to  be  a  conrt  of  law  and  of  equity 
and  a  principal  court  of  reoord,  and 
the  chief  jndge  in  bankmptcy  shall 
have  all  the  powers,  jurisdictioii^  and 
privile^  possessed  by  any  jndge  of 
ner  Majesty's  superior  courts  of  com- 
mon law  at  Westminster,  or  by  any 
jndge  of  her  Majesty's  High  Conrt 
of  Chancery,  and  the  orders  of  audi 
jndge  shall  be  of  the  same  force  as  if 
they  were  judgments  in  tiie  superior 
courts  of  common  law  or  decrees  in 
the  High  Conrt  of  Chancery.  The 
chief  judge  in  bankmptcy  may  sit  in 
chambers^  and  when  in  chambers 
shall  have  the  same  jurisdicti<Hi  and 
exercise  the  same  powers  as  if  sitting 
in  open  court." 

As  to  the  office  of  Comptroller  in 
Bankrantcy,  see  s.  55,  pott.  Chap. 
vIII.,  §  7. 
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Change  of  Jurisdiction  by  Chancellor.'] — ^Under  the  head  of    Pakt  vii. 
**  Change  of  Jurisdiction  bj  Chancellor,"  "  The  Bankruptcy  Act,     ^^^^'  '* 
1869,"  enacts  that— 

Sect.  79.  *^  Notwithstanding  anything  in  this  act  contained,  the  Lord  Change  of 
Chancellor  may  from  time  to  time^  by  order  under  his  hand,  exclude  any  K"1r?!?*^ 
eoonty  court  from  having  jurisdiction  in  bankruptcy,  and  for  the  purposes  d^anoeUor. 
of  bankruptcy  jurisdiction  may  attach  its  district  or  any  part  thereof  to 
any  other  county  court  or  courts,  and  may  from  time  to  time  reroke  or 
alter  any  order  so  made.** 

Subject  to  the  provisions  of  the  act^  **  every  court  having  original 
jurisdiction. in  bankruptcy  shall  be  deemed  to  be  the  same  court, 
and  to  have  jurisdiction  throughout  England  ;  and  cases  may  be 
transferred  from  one  court  to  another  in  such  manner  as  may  be 
prescribed  **  {g). 


§  3. — General  Powers  and  Jurisdiction  of  the  Courts  and 

Judges. 

"The  Bankruptcy  Act,  1869"  (32  h  33  Vict  c.  71),  enacto 
that— 

Sect.  66.  **  Every  judge  of  a  local  court  of  bankruptcy  shall,  for  the  jnriadtctioii 
purposes  of  this  act,  in  addition  to  his  ordinair  powers  as  a  county  court  ^^^^^ 
judge,  have  all  the  powers  and  jurisdiction  of  a  iudge  of  her  Majesty^s  «>«**i"*«^ 
High  Court  of  Chancery,  and  the  orders  of  such  judge  may  be  eidTorced 
accordingly  in  manner  prescribed.** 

Sect.  69.  "  No  judge,  registrar,  or  officer  having  Jurisdiction  in  bank-  jaag«t  and 
ruptcy,  or  attached  to  any  court  having  jurisdiction  m  bankruptcy,  shall,  offioen  in 
during  his  continuance  in  office,  be  capable  of  being  elected  or  sitting  tobejMi? 
fM  a  member  of  the  House  of  Commons ;  and  no  registrar  or  officer  of  gtbie  to  ait  in 
such  court  shall,  during  his  continuance  in  office,  either  directly  or  in-  i*riJ«n«>t- 
directly,  by  himself  or  partner^  act  as  an  attorney  or  solicitor  in  any 
proceeding  in  any  bankruptcy  in  any  court  of  which  he  is  registrar  or 
officer,  or  in  any  appeal  from  such  court,  or  in  any  prosecution  of  a  bank- 
rupt W  order  of  such  court,  under  pain  of  dismissal  bv  the  judge ;  and 
such  dismissal  shall  be  in  writing,  statine  the  reasons  for  the  same;  and 
a  copy  thereof  shall  be  sent  to  the  chief  judge  in  bankruptcy,  who,  if  he 
shall  see  fit,  may  reinstate  such  registrar  or  officer.** 

Every  court  having  jurisdiction  under  the  act  may  review, 
rescind,  or  vary  any  order  made  by  it  in  pursuance  of  the  act  (A). 

For  the  purpose  of  ensuring  the  right  distribution  of  the  estate,  Exclusive 
and  at  the  least  expense,  the  Court  of  Bankruptcy  is  appointed,  i»'<«iu<^on. 
exclusively  of  other  courts,  to  decide  questions  relating  to  the 
estate.    "  The  Bankruptcy  Act,  1869,"  enacts  that — 

Sect  72.  **  Subject  to  the  provisions  of  this  act,  every  court  having  oenemi 
jurisdiction  in  bankmptcy  under  this  act  shall  have  fhll  power  to  decide  po^o'  ^ 
all  questions  of  priorities,  and  all  other  questions  whatsoever,  whether  ^^S^^^ 

{g)Z2  &  39  Vict  c.  71,  s.  80,      the  entire  section,  i^tfi^.  Chap.  X.,  §6, 
sobs.  (6).  -  Appeal. 

(A)  82  &  83  Vict.  c.  71,  s.  71.    See 
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Poweri  of 
court  to  dele- 
loue  Autho- 
rity torcgl*- 
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of  law  or  fact,  arising  in  any  case  of  bankruptcy  coming  within  the 
cognizance  of  such  court,  or  which  the  court  may  deem  it  expedient  oc 
necessary  to  decide  for  the  purpose  of  doing  complete  justice  or  making 
a  complete  distribution  of  property  in  any  such  case;  and  no  such  court 
as  aforesaid  shall  be  subject  to  be  restrained  in  the  execution  of  its 
powers  under  this  act  by  the  order  of  any  other  court,  nor  shall  any 
appeal  lie  from  its  decisions  except  in  manner  directed  by  this  act  (i) ; 
and  if  in  any  proceeding  in  bankruptcy  there  arises  any  question  of  tact 
which  the  parties  desire  to  be  tried  before  a  jury  instead  of  by  the  court 
itself,  or  which  the  court  thinks  ought  to  be  tried  by  a  jury,  the  court 
may  direct  such  trial  to  be  had,  and  such  trial  may  be  had  accordingly, 
in  the  London  Court  of  Bankruptcy,  in  the  same  manner  as  if  it  were 
the  trial  of  an  issue  in  one  of  the  superior  courts  of  common  law,  and  in 
the  county  court  in  the  manner  in  which  jury  trials  in  ordinary  cases 
are  by  law  held  in  such  court." 

The  effect  of  this  section  is  that  no  other  court  can  prohibit  pro- 
ceedings in  the  Court  of  Bankruptcy,  from  which  the  direct  inten- 
tion may  be  inferred  that  the  Court  of  Bankruptcy  should  have 
power  to  prohibit  proceedings  in  other  courts  (A).  The  county 
court  has  power,  therefore,  to  restrain  an  action  against  a  trustee 
in  bankruptcy  for  taking  possession  of  property  claimed  under  a 
bill  of  sale,  the  validity  of  which  is  disputed  by  the  trustee  (/). 

Sect.  74.  "  The  London  bankruptcy  court,  the  local  bankruptcy  court, 
the  courts  having  jurisdiction  in  bankruptcy  in  Scotland  and  Ireland, 
and  every  British  court  elsewhere  having  jurisdiction  in  bankruptcy  or 
insolvency,  and  the  officers  of  such  courts  respectively,  shall  severally 
act  in  aid  of  and  be  auxiliary  to  each  other  in  ail  matters  of  bankruptcy, 
and  an  order  of  the  court  seeking  aid,  together  with  a  request  to  another 
of  the  said  courts,  shall  be  deemed  sufficient  to  enable  the  latter  court 
to  exercise,  in  regard  to  the  matters  directed  by  such  order,  the  like 
jurisdiction  which  the  court  which  made  the  request,  as  well  as  the  court 
to  which  the  request  is  made,  could  exercise  in  regard  to  similar  matters 
within  their  respective  jurisdictions  "  (m). 

Delegation  of  Powers.'] — "The  Bankruptcy  Act,  1869,"  enacts 
that— 

Sect.  67.  "  The  chief  judge  in  bankruptcy  and  every  judge  of  a  local 
court  of  bankruptcy  may,  subject  and  in  accordance  with  the  rules  of 
court  for  the  time  being  in  force,  delegate  to  the  registrar  or  to  any 


(i)  As  to  appeals  sec  jfott,  Chap. 
X.,  S  6. 

(k)  Mellish,  C.  J.,  Ea  parte 
Cohen,  Be  Sparke,  41  L.  J.  (N.  S.) 
Bank.  17. 

{I)  Ew parte  Cohen^  supra;  see  also 
the  obaervations  of  Giffard,  L.  J.,  on 
the  powers  of  the  County  Conrt  in 
Bankruptcy  under  n.  12 ',  In  re  An- 
dernm,  89  L.  J.  (N.  S.)  Bank.  54; 
•ee  also  Etc  parte  M^mbolif  re  Taylor, 
40  U  J.  (N.  S.)  Bank.  82. 

(m)  See  s.  2,  ante,  p.  201  (note), 


by  which  the  act  docs  not,  except  86 
far  as  is  expressly  provided,  «>ply  to 
Scotland  or  Ireland.  ETentheLonaoii 
Court  has  no  jurisdiction  under  a.  6 
(^ottf  p.  220),  where  the  debtor  re- 
sides in  Scotland  or  Ireland.  JSm 
parte  O'Logklen,  40  L.  J.  (N.  S.) 
Bank.  28.  See  ss.  73, 74  and  76,  poit^ 
p.  206,  as  to  enforcing  warrants  in 
Scotland  and  Ireland.  Every  court 
has  jurisdiction  throughout  England, 
8.  80,  subs.  (6),  ante,  p.  208. 
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Other  officer  of  his  court  such  of  the  powers  vested  in  him  by  this  act  as    Paet  vii. 
it  may  be  expedient  for  the  judge  to  delegate  to  him."  Cuaw.  i. 

The  "Bankruptcy  Rules,  1870,"  provide  that— 

2.  "  The  chief  judge  in  bankruptcy  may  delegate  to  the  registrars  of  sect  67. 
his  court  such  of  the  powers  vested  in  him  by  the  act  as  such  judge  may 
deem  expedient  to  aelegate,  except  the  power  to  make  an  order  to 
commit  a  person  for  contempt." 

3.  **  The  judge  of  a  local  court  of  bankruptcv  may  delegate  to  a  regis-  sect  67. 
trar  of  his  court,  but  to  no  other  officer,  such  of  the  powers  vested  in 

him  by  the  act  as  such  judge  may  deem  expedient  to  delegate,  except 
the  power  to  make  an  order  to  commit  a  person  for  contempt." 

4.  **  Every  order  made  by  a  registrar  while  actine  under  any  delegated 
power,  shall  have  the  same  fbrce  and  validity,  and  be  subject  to  the  same 
appeal,  as  an  order  made  by  the  judge,  but  the  registrar  may  adjourn 
any  matter  for  the  opinion  of  the  judge  if  he  shall  think  fit." 

Questions  of  novelty  and  importance  ought  not  to  be  heard  by 
the  registrar  (n);  and  where  the  registrar  has  to  report  to  the 
court,  he  ought  not  to  receive  his  own  report  (o). 

Enforcement  of  Orders  and  Warrants  of  Court."] — Under  the 
head  of  "Orders  and  Warrants  of  Court"  "The  Bankruptcy  Act, 
1869,"  contains  the  following  provisions: — 

Sect.  73.  *^  Any  order  made  by  a  court  having  jurisdiction  in  bankruptcy  Enforeement 
in  England  under  this  act  shall  be  enforced  in  Scotland  and  Ireland  in  ^!T*r?^"^ 
the  courts  having  jurisdiction  in  bankruptcy  in  such  countries  re  spec-  Jourts.  ^^  ** 
tively,  in  the  same  manner  in  all  respects  as  if  such  order  had  been  made 
by  the  courts  which  are  hereby  required  to  enforce  the  same;  and  in  like 
manner  any  order  made  by  the  court  in  Scotland  having  jurisdiction  in 
bankruptcy  shall  be  enforced  in  England  and  Ireland,  and  any  order 
made  by  tne  court  having  jurisdiction  in  bankruptcy  in  Ireland  shall  be 
enforced  in  England  and  Scotland  by  the  courts  respectively  having 
jurisdiction  in  bankruptcy  in  the  division  of  the  United  Kingdom  where 
the  orders  made  require  to  be  enforced,  and  in  the  same  manner  in  all 
respects  as  if  such  order  had  been  made  by  the  court  required  to  enforce 
the  same  in  a  case  of  bankruptcy  within  its  own  iurisdiction"  (jp). 

Sect.  75.  '*  Any  court  having  jurisdiction  in  bankruptcy  in  England  Examfnation 
under  this  act  may,  if  it  thinks  fit.  order  that  a  person  named  in  the  order  JjJ  J^ij^*** 
being  in  Scotland  or  in  Ireland  shall  be  examined  there."  '  ^ 

Sect.  76.  "  Any  warrant  of  a  court  having  jurisdiction  in  bankruptcy  Wftmuit*  of 
in  England  under  this  act  may  be  enforced  in  Scotland,  Ireland,  the  bankrupt cj 
Isle  of  Man,  the  Channel  Islands,  and  elsewhere  in  her  Majesty's  do-  **"''•• 
minions,  in  the  same  manner  and  subject  to  the  same  privileges  in  and 
subject  to  which  a  warrant  issued  by  any  justice  of  the  peace  against  a 
person  for  a!h  indictable  offence  against  tne  laws  of  England  may  he  exe- 
cuted in  such  countries  respectively  in  pursuance  of  the  acts  of  parlia- 
ment in  that  behalf;  and  any  search  warrant  issued  by  a  court  having 
jurisdiction  in  bankruptcy  under  this  act  for  the  discovery  of  any  property 
of  a  bankrupt  may  be  executed  in  manner  prescribea  or  in  the  same 

(n)  Per  James,  L.  J.,  Ex  parte  L.  J.  (N.  S.)  Bank.  43. 
^'Z<iyA2tfii,40L.  J.(N.S.)BaDk.31.  {p)  Sect  74  will  be  found  ante, 

{p)  See    i2tf    Unney,    Ex  parte  p.  204. 
English  Joint  Stock  Company,  40 
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manner  and  subject  to  the  same  priTileges  in  and  subiect  to  whieh  a 
search  warrant  for  property  aupposed  to  be  stolen  may  be  ezeeatad  ao- 
cording  to  law." 

Sect  77.  *^  Where  any  court  having  jarisdiction  in  bankruptcy  onder 
this  act  commits  any  person  to  prison,  the  commitment  may  oe  to  saeh 
convenient  prison  as  tne  court  tlunks  expedient,  and  if  the  gaoler  of  any 
prison  refuses  to  receive  any  prisoner  so  committed  he  shall  be  liable  rar 
every  such  refusal  to  a  penalty  not  exceeding  one  hundred  pounds.** 


Geneiml 
rules  to  be 
made  bj 
Lord  Chan- 
oellor,  with 
advice  of 
chief  Jud«e. 


§  4. — Rules  for  reoulatino  the  Practice  and  Procbdubs  nr 

Bankruptcy. 

Under  the  head  of  << General  Rules"  ''The  Bankniptcy  Act» 
1869/' enacts  that  — 

Sect.  78.  "  The  Lord  Chancellor,  with  the  advice  of  the  chief  judge  in 
bankruptcy,  may  from  time  to  time  make,  and  may  from  time  to  time 
revoke  and  alter,  general  rules,  in  this  act  described  as  rules  of  court, 
for  the  effectual  execution  of  this  act,  and  of  the  objects  thereof,  and  the 
regulation  of  the  practice  and  procedure  of  bankruptcy  petitions  and  the 
proceedings  thereon. 

*^  Any  general  rules  made  as  aforesaid  may  prescribe  regulations  as  to 
the  service  of  bankruptcy  petitions,  including  provisions  for  snbstitoted 
service ;  as  to  the  valuing  of  any  debts  provaDle  in  a  bankruptcy ;  aa  to 
the  valuation  of  securities  held  by  creditors ;  as  to  the  giving  or  with- 
holding interest  or  discount  on  or  in  respect  of  debts  or  dividends ;  aa 
to  the  funds  out  of  which  costs  are  to  be  paid,  the  order  of  paymenti 
and  the  amount  and  taxation  thereof;  and  as  to  any  other  matter  or 
thine,  whether  similar  or  not  to  those  above  enumerated,  in  respect  to 
whicn  it  ma^  be  expedient  to  make  rules  for  carrying  into  effect  the 
objects  of  this  act ;  and  any  rules  so  made  shall  be  deemed  to  be  within 
the  powers  conferred  by  this  act,  and  shall  be  of  the  same  force  as  if 
they  were  enacted  in  the  body  of  this  act. 

*'  Any  rules  made  in  pursuance  of  the  section  shall  be  laid  before 
parliament  within  three  weeks  after  they  are  made,  if  parliament  be  then 
sitting ;  and  if  parliament  be  not  then  sitting,  within  three  weeks  after 
the  beginning  of  the  then  next  session  of  parliament,  and  any  rules  so 
made  shall  be  judicially  noticed. 

**  Until  rules  have  been  made  in  pursuance  of  this  act,  and  so  flir 
as  such  rules  do  not  extend,  the  principles,  practice,  and  rules  on  which 
courts  having  jurisdiction  in  bankruptcy  have  heretofore  acted  in  dealing 
with  bankruptcy  proceedings  shall  be  observed  by  any  court  having 
jurisdiction  in  bankruptcy  cases  under  this  act.*' 

General  Rules  dated  let  January,  1870,  were  made  under  the 
above  provision,  and  are  cited  as  "  The  Bankruptcy  Rules,  ISTO," 
and  subsequent  Rules  dated  7th  July,  1871,  are  cited  as  *'The 
Bankruptcy  Rules,  1871."  These  Rules  are  to  be  read  together. 
They  will  be  found  under  the  subjects  to  which  they  refer  (5^). 


iq)  See  the  Table  of  «  Rules/*  pre- 
fixed to  this  Tolume.  Rule  1  of  "  the 
Bankruptcy  Rules,  1870,"  contains 
the  following  definition  of  terms: — 


''1.  In  the  constmetion  of  these 
rules  and  forms,  words  importing  the 
singular  number  shall  include  tbs 
plural,    and    words    importing    the 
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£  6.— Record  and  Form  of  Proceedings.                     Paryii. 
Seal  of  Court,  j — The  Bankruptcy  Act,  1869,  enacts  that—         

Sect  109.  ^*  £^ry  court  having  joriBcUctioD  in  hankruptcy  under  this  Bankraptcj 
act  shall  have  a  seal  describing  such  court  in  such  manner  as  may  be  JJ^^^ig, 
directed  by  order  of  the  lord  chancellor,  and  judicial  notice  shall  be 
taken  of  such  seal,  and  of  the  signature  of  the  judge  or  registrar  of  any 
such  court,  in  all  legal  proceedings.** 

By  order  dated  Ist  January,  1870,  "every  county  court  shall 
have  a  seal  describing  such  court,  as  it  is  now  described  by  the 
seal  hitherto  used  in  every  such  court  respectively." 

Record  of  Proceedings,"]— *^  The  Bankruptcy  Rules,  1870," 
direct  that, — 

Rule  9.  **  All  proceedings  of  the  court  shall  remain  of  record  in  the 
court,  so  as  to  form  a  complete  record  of  each  matter,  and  i^ey  shall  not 
be  removed  for  any  purpose,  except  for  the  use  of  the  officers  of  the 
court  or  by  special  direction  of  the  judge  or  registrar,  but  they  may  at 
all  reasonable  times  be  inspected  by  the  trustee,  the  bankrupt,  and  any 
creditor  who  has  proved,  or  any  person  on  their  behalfl** 


plural  number  shall  include  the  sin- 
gular number,  and  words  importing 
the  masculine  gender  shall  include 
females,    and    the    following    terms 
shall  (if  not  inconsistent  with  the  con- 
text or  subject  matter)  have  the  re- 
apectire    meanings   hereinafter   as- 
signed to  them,  that  is  to  say — 
<  The  Act '  shall  mean  the  Bank- 
ruptcy Act,  1869: 
'Court'    shall    mean    the    court 
having    jurisdiction     in     the 
matter: 
'  Judge '  shall  mean  the  judge  or  a 
lawfully  appointed  deputy  j  ndge 
of  any  such  court: 
'  Registrar  *  shall  mean  a  registrar 
or  any  deputy  registrar  of  any 
such  court: 

*  Creditor '  shall  include  a  firm  of 

creditors  in  partnership: 
'Debtor'  shall  include  a  firm  of 

debtors  in  partnership: 
'  Attorney  '  shall  mean  any  attor- 
ney or  solicitor  entitled  to  prac- 
tise in  any  such  court: 

*  Name '  of  any  person  shall  mean 

both  the  christian  name  or  the 
initial  letter  or  contraction  of 
the  christian  name  and  the  sur- 
name of  such  person: 

*  Afiidarit  *  shall  include  statutory 

declarations,  affirmations,  and 
attestations  upon  honour,  and 
the  word  '  sworn  "  shall  include 
declaring  and  affirmed  accord- 


ing to  statute  and  attested  upon 
honour: 
'District'  shall,  when  used  with 
reference    to    a  county  court, 
mean  the  district  of  such  court 
for    fiurposes    of    bankruptcy 
jurisdictipn: 
'Gazetted'  shall  mean  that   the 
notice  or  thing  is  to  be  pub- 
lished in  the  London  Gazette: 
'  Local  pa}>er '  shall  mean  a  paper 
circulating  in   the  locality  of 
the  court: 
'  Sealed '  shall  mean  sealed  with 
the  seal  of  the  oourt: 
And,  unless  there  be  something  in 
the  context  inconsistent   therewith, 
the  provisions  of  sects.  4  and  114  of 
the  act  shall  apply  to  these  rules.*' 
(See  s.  4,  ante,  p.  201,  and  s.  114, 
po9t,  p.  210.) 

Rule  319  provides  that  "  the  fore- 
going rules  shall  apply,  in  exclusion 
of  all  other  rules  and  orders  hereto- 
fore made,  to  all  proceedings  com- 
menced under  the  act." 

"The  Bankruptcy  Rules,  1871," 
by  Rule  1,  order  that — 

"  1.  The  general  rules  in  bank- 
ruptcy made  on  the  1st  day  of 
January,  1870,  may  be  cited  for  all 
purposes  as  *  the  Bankruptcy  Rules, 
1870,'  and  these  rules  as  '  the  Bank- 
ruptcy Rules,  1871,'  and  such  rules 
shall  be  read  and  construed  together. 


If 
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pAmrYir.  Rule  10.  "All  summoDses,  petitions,  notices,  orders,  warrants,  and 
cukT.  I.     other  process  issued  by  the  court  shall  be  sealed." 

Rule  240.  **  The  chief  registrar  of  the  London  Bankruptcy  Coort,  and 
every  registrar  of  a  county  court  having  iurisdiction  in  banlmiptc^,  shall 
keep  books  according  to  the  forms  in  the  schedule,  and  the  particulars 
given  under  the  different  heads  in  such  books  shall  be  entered  forthwith 
after  the  proceeding  shall  be  had." 

Rule  241.  "  The  registrars  shall  make  and  transmit  such  extracts  from 
such  books  as  the  comptroller  may  from  time  to  time  require  to  be  made 
and  transmitted  to  him." 

Besides  the  record  of*  proceedings  in  the  local  courts,  returns  are 
made  to  an  officer  in  London  appointed  by  the  Lord  ChaDcellory 
called  '<  The  Comptroller  in  Bankruptcy,**  and  mentioned  in 
the  preceding  nile{y). 

"The  Bankruptcy  Act,  1869,"  enacts  that— 
^nrmbr  ggct.  115.  "The  registrars  and  other  officers  of  the  courts  acting  in 
oiaoa!'^^  bankruptcy  shall  make  to  the  comptroller  in  bankruptcy  such  returns  of 
the  business  of  their  respective  courts  and  offices,  at  such  times  and  in 
such  manner  and  form  as  may  be  prescribed  by  the  rules  of  court,  and 
from  such  returns  the  comptroller  shall,  in  manner  prescribed  by  the 
rules  of  court,  frame  books  (which  shall  be,  under  the  regulations  of  the 
rules  of  court,  open  for  public  information  and  searches),  and  also  a 
general  annual  report  to  the  Lord  Chancellor,  judicial  and  financial, 
respecting  all  matters  within  this  act,  wliich  report  shall  be  laid  before 
both  houses  of  parliament." 

"The  Bankruptcy  Rules,  1871,"  provide  that— 

Rule  11.  "  The  regtstrars  shall  in  all  cases  of  bankruptcy  forward  to  the 
comptroller  an  office  copy  of  the  minutes  of  proceedings  at  first  meeting 
of  creditors,  a  memoranaum  of  order  of  discharge,  and  of  order  annulling 
afljudication,  or  of  closing  bankruptcy,  and  shall  supplv  the  comptroller 
with  such  special  information,  or  statistical  returns,  as  he  may  from  time 
to  time  require." 

Forms  of  Proceedings.'] — "The  Bankruptcy  Rules,  1870,"  pro- 
vide that — 

Rule  7.  "In  matters  under  the  act  the  proceedings  may  be  in  the 
several  forms  set  forth  in  the  schedule  attached  to  these  rules,  or  as  near 
thereto  as  possible,  and  where  forms  for  any  proceeding  in  such  matters 
are  not  provided  in  the  schedule,  the  forms  required  may  be  framed  bv  the 
parties,  using  as  guides  those  so  provided,  so  far  as  they  are  applicable  (r). 

Rule  8.  "  All  proceedings  in  the  court  (except  notices  to  creditors) 
shall  be  written  or  printed,  or  partly  written  or  partly  printed,  on  parch- 
ment or  paper  of  the  size  hitherto  used  in  bankruptcy,  that  is  to  sav,  on 
sheets  of  sixteen  inches  in  length  and  ten  inches  in  breadth,  or  there- 
abouts ;  but  no  objection  shall  be  allowed  to  any  proof  of  debt,  affidavit, 
or  proxy  on  account  of  its  being  written  or  printed  on  other  sized  paper." 

(^)  See  farther,  as  to  the  office  and  of  register  of  hankmptcies   in  the 

duties  of  the  comptroller,  ss.  56 — 58,  connty  courts  is  not    given,  but  -  a 

and  rules  287 — 251, post,  Chap.  YIII.,  similar  form  is  directed  to  be  used  to 

f  7.  that  given  for  the  London  Bankruptcy 

(r)  Most  of  the  forms  will  be  found  Court    See  Form  No.  101,  appendix 

chused  under  various  heads.    A  form  to  Bankruptcy  Roles,  1870. 
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Office  Copies  of  Proceedings  to  be  provided  by  the  Registrar."]    ^^*t  vii. 
"  The  Bankruptcy  Rules,  1870,"  provide  that—  ' 

Rule  12.  **  All  office  copies  of  petitions,  proceedings,  books,  papers,  and 
writings,  or  any  parts  thereof  required  by  any  trustee,  or  by  any  person 
being  a  bankrupt  or  debtor  who  has  instituted  proceedings  under  sections 
125  or  126  of  the  act,  or  by  any  creditor  of  any  such  person,  or  attorney 
of  any  such  person,  or  creditor,  shall  be  provided  by  the  registrar,  and 
shall,  except  as  to  figures,  be  fairly  written  at  length,  and  be  sealed  with 
the  seal  of  the  court,  and  delivered  out  without  any  unnecessary  delay, 
and  in  the  order  in  which  they  shall  have  been  bespoken,  and  be  charged 
and  paid  for  at  the  rate  of  twopence  per  folio  of  seventy- two  words.** 

Advertisements  in  London  Gazette,'] — 

Rule  13.  **  In  lieu  of  attaching  a  copy  of  the  London  Gazette  to  the 
proceedings  in  each  bankruptcy  or  other  matter,  the  registrar  shall  file 
with  the  proceedings  the  page  of  the  gazette  in  which  the  advertisement 
occurs,  and  in  case  of  an  advertisement  in  a  local  paper,  he  shall  file  the 
advertisement  with  a  memorandum  of  the  name  of  the  paper  and  date 
of  its  publication :  and  for  this  purpose  one  copy  of  every  London  Gazette 
and  of  each  local  newspaper  in  which  any  notice  in  any  matter  of  bank- 
ruptcy in  such  court  is  inserted  shall  be  left  with  the  registrar  by  the 
person  inserting  the  notice." 

Validity  of  Proceedings.]— '' The   Bankruptcy  Act,    1869," 
enacts  that — 

Sect.  82.  *^  No  proceeding  in  bankruptcy  shall  be  invalidated  by  any  Formal  de- 
formal  defect  or  by  any  irregularity,  unless  the  court  before  which  an  f^^jjjif** 
objection  is  made  to  such  proceeding  is  of  opinion  that  substantial  i^ooeedingt. 
injustice  has  been  caused  by  such  defect  or  irregularity,  and  that  such 
injustice  cannot  be  remedied  by  any  order  of  such  court." 

Amendments.] — "The    Bankruptcy    Rules,    1870,"  provide 
that— 

Rule  208.  "  In  hnj  proceeding  before  the  court,  the  court  may  allow 
any  amendments  which  in  the  judgment  of  the  court  or  registrar  ought 
to  be  allowed  on  such  terms  as  may  be  ordered." 

Exemption  from  Stamp  Duty.] — "The  Bankruptcy  Act,  1869," 
enacts  that — 

Sect.  113.  **  Every  deed,  conveyance,  assignment,  surrender,  admission,  Exemption 
or  other  assurance  relating  solely  to  freehold,  leasehold,  copyhold,  or  ®*  **®**^^5*^ 
customary  property,  or  to  any  mortgage,  ch^ge,  or  other  incumbrance  dui^.*     ' 
on,  or  any  estate,  right,  or  interest  in  any  real  or  personal  property  which 
is  part  of  the  estate  of  any  bankrupt,  and  which  after  the  execution  of 
such  deed,  conveyance,  assignment,  surrender^  admission,  or  other  assur- 
ance, either  at  law  or  in  equity,  is  or  remains  the  estate  of  the  bankrupt 
or  of  the  trustee  under  the  bankruptcy,  and  every  power  of  attorney, 
proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  other  instrument 
or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to  any  pro- 
ceeding under  any  bankruptcy,  shall  be  exempt  from  stamp  duty  (except 
in  respect  of  fees  under  this  act)*'  («). 

{t)  As  to  fees  in  bankruptcy,  see  pott,  Chap.  XVII. 
D.      VOL.  II.  P 
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GENERAL  PROVISIONS  AND  RULES  RELATING  TO  THE 
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§  3. — Appearance  of  Parties  bt  Attorney  or  Agent. 
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Before  proceeding  to  treat  of  the  variouB  steps  in  bankrnptcj,  it 
is  desirable  to  bring  together  a  variety  of  provisions  and  rules 
relating  to  the  practice  in  bankruptcy,  of  general  applicatioD,  and 
not  peculiar  merely  to  one  stage. 

§  1.— Computation  of  Time. 

With  respect  to  the  computation  of  time,  "The  Bankruptcy  Act^ 
1869,"  enacts  that— 

Sect  114.  **  Where  by  this  act  any  limited  time  from  or  after  any 
date  or  event  is  appointed  or  allowea  for  the  doing  of  any  act  or  the 
taking  of  any  proceeding,  then  in  the  computation  of  such  limited  time 
the  same  sliall  be  taken  as  exclusive  of  the  day  of  such  date  or  of  the 
happening  of  such  event,  and  as  commencing  at  the  beginning  of  the 
next  following  day;  and  the  act  or  proceeding  shall  be  done  or  taken  at 
latest  on  the  last  day  of  such  limited  time  according  to  such  computation, 
unless  such  last  day  is  a  Sunday,  Christmas  Day,  Good  Friday,  or  Monday 
or  Tuesday  in  Easter  Week,  or  a  day  appointed  for  public  fast,  humilia- 
tion, or  thanksgiving,  or  a  day  on  which,  in  pursuance  of  a  notification  by 
the  lord  chancellor  under  this  act,  the  court  does  not  sit,  in  which  case 
any  act  or  proceeding  shall  be  considered  as  done  or  taken  in  due  time 
if  it  is  done  or  taken  on  the  next  day  afterwards,  not  being  one  of  the 
days  in  this  section  specified. 

"  Where  by  this  act  any  act  or  proceeding  is  directed  to  be  done  or 
taken  on  a  certain  day,  then  if  that  day  happens  to  be  one  of  the  days 
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in  this  section  specified,  such  act  or  proceeding  shall  be  considered  as  Z*^''^}}' 
done  or  taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  after-  ' 

wards,  not  being  one  of  the  days  in  this  section  specified." 


§  2.— Sittings  op  the  Court. 

Under  the  head  of  "  Sittings  of  a  County  Court,"  "  The  Bauk- 
ruptcy  Rules,  1870,"  provide  that — 

Rule  204.  "  The  place  of  sitting  of  each  county  court  in  matters  of 
bankruptcy  shall  be  the  town  in  which  the  court  now  holds  or  may  here- 
after hold  its  sittings  for  the  common  law  business  of  the  court,  under 
the  provisions  of  *  The  County  Courts  Act,  1846*  "(a). 

Rule  205.  "  The  times  of  the  sitting  of  each  county  court  in  matters 
of  bankruptcy,  shall  be  those  appointed  for  the  transaction  of  the  general 
business  of  the  court,  unless  the  judge  of  any  such  court  shall  otherwise 
order,  and  shall  appoint  a  special  day  or  days  for  a  sitting  of  the  court 
in  matters  of  bankruptcy"  (h). 

Sittings  in  Chambers.^  — "  The  Bankruptcy  Rules,  1870," 
provide  that — 

Rule  5.  **  Any  matter  may  be  heard  and  disposed  of  in  chambers  by  a 
judge  or  registrar,  except  the  public  examination  of  the  bankrupt  under 
section  19  of  the  act,  and  the  granting  an  order  of  discharge." 

Rule  6.  *'  Where  the  judge  or  registrar  shall  be  of  opinion  that  any 
matter  ought  to  be  heard  and  disposed  of  in  open  court,  or  all  the  con- 
tending parties  shall  require  any  matter  to  be  so  heard  and  disposed  of, 
such  matter  shall  be  so  heard  and  disposed  of,  or  if  part  heard  shall  be 
adjourned  for  the  purpose  of  being  further  heard  and  aisposed  of  m  open 
court." 


§  3.  —Appearance  of  Parties  by  Attorney  or  Agent. 

Right  to  appear  by  Attorney  without  Counsel,^ — "  The  Bank* 
ruptcy  Act,  1869,"  enacts  that — 

Sect.  70.  "  Every  attorney  and  solicitor  of  the  superior  courts  shall  be,  BoUdtonof 
and  may  practise  as  a  solicitor  of,  and  in  the  Court  of  Bankruptcy,  and  cS^Jfr 
in  matters  before  the  chief  judge  or  registrars,  in  the  London  Court  mny  pnctiM 
of  Bankruptcy,  in  court  or  in  chambers,  may  appear  and  be  heard  *"****^^ 
without  being  required  to  employ  counsel ;  and  if  any  person  not  being  ^^^  Coart. 
such  attorney  or  solicitor  practises  in  the  Court  of  Bankruptcy  as  attorney 
or  solicitor,  ne  shall  be  deemed  guilty  of  a  contempt  of  the  court." 

Although  parties  are  not  compelled  to  employ  counsel,  motions 
by  the  bar  have  precedence  over  those  by  attorneys  (c). 

Agents  of  Corporations.'^— A  corporation  may  prove  a  debt, 

(«)  See  ante.  Vol.  I.  pp.  10—13.  (r)  See  Rule  57,  post,  p.  213. 

(J)  Ibid. 
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Pabt  tii.    vote,  and  otherwise  act  in  bankruptcy,  bj  an  agent  duly  authorized 
ckaf.ii.    mjjgr  tiiQ  g^  of  the  corporation  [d). 

Representation  of  Creditors^] — "  A  creditor  may  in  the  pre- 
scribed manner,  by  instrument  in  writing,  appoint  a  person  to 
represent  him  in  all  matters  relating  to  any  debtor  or  his  afiairs  in 
which  a  creditor  is  concerned  in  pursuance  of  this  act,  and  such 
representative  shall  thereupon,  for  all  the  purposes  of  this  act» 
stand  in  the  same  position  as  the  creditor  who  appointed  him"  («)• 

Voting  by  Proxy, "] — ^Votes  at  meetings  of  creditors  may  be  given 
by  proxy  (/). 


§  4.— Mode  of  applying  to  the  Court. 

The  Bankruptcy  Rules,   1870,"  contain  the  following  rules 
under  the  general  head  of  "  Motions  and  Practice'*: — 

Applications  to  he  by  Motion  supported  by  Affidavit,'] — 

Rule  50.  ^^  All  applications  to  the  court  in  the  exercise  of  its  primary 
jurisdiction  by  virtue  of  the  act,  shall  (unless  otherwise  provided  or  the 
court  shall  in  any  particular  case  otherwise  permit)  be  by  way  of  motion, 
supported  by  affidavit,  upon  hearing  which  the  court  shall  make  such 
order  therein  as  shall  be  just ;  but  in  cases  in  which  any  other  party  or 
parties  than  the  applicant  are  to  be  affected  by  such  order,  no  such  order 
shall  be  made,  unless  upon  the  consent  of  such  person  or  persons  duly 
shown  to  the  court ;  or  upon  proof  that  notice  of  the  intended  motion 
and  copy  of  the  affidavit  in  support  thereof  has  been  served  upon  the 
party  or  parties  to  be  affected  thereby  four  clear  days  at  least  before 
the  day  named  in  such  notice  as  the  day  when  the  motion  is  to  be  made : 
provided,  however,  that  the  court  may,  if  it  shall  think  fit,  in  any  case 
where  the  party  or  parties  to  be  affected  by  the  order,  or  any  of  them, 
shall  not  have  been  duly  served  with  a  notice  of  the  motion  for  such 
order,  make  an  order  calling  upon  the  party  or  parties  to  be  affected 
thereby  to  show  cause,  at  a  day  to  be  named  by  the  court  in  such  order, 
why  such  order  should  not  be  made." 


Service  of  Orders  to  show  Cause  and  Notices  of  Motion.] — 

Rule  51.  **  Every  order  to  show  cause  shall  be  served  upon  the  party 
or  parties  to  be  afiected  thereby  four  clear  days  at  the  least  before  the 
day  appointed  for  showing  cause." 

52.  *^  In  cases  in  which  personal  service  of  any  notice  of  motion,  or 
of  any  rule  or  order  of  the  court,  is  required,  the  same  shall  be  effected, 
in  the  case  of  a  notice  of  motion,  by  delivering  at  any  time  to  the  party 
or  parties  to  be  served,  and  each  of  them,  a  duplicate  of  the  notice  of 
motion ;  and  in  the  case  of  a  rule  or  order  by  delivering  to  the  party 

id)  82  &  83  Vict  c.  71,  a  80,  (8).    See   the  entire  section,  post, 

sabs.  (7).     See  the    entire  section,  p.  244,  note. 
post,  p.  244,  note.  (/)  32  Sf  33  Vict  c.  71,  s.  16.  Sea 

(e)  32  &  33  Vict.  c.  71,  a.  80,  sabs,  pott,  Chap.  VII. 
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or  parties  to  be  served,  and  each  of  them,  a  sealed  copy  of  the  order  or    Paet  vii. 
rule."  c»AF.iL 

53.  "  Notices  of  which  substituted  service  may  be  made  (otherwise 
than  by  post  or  advertisement)  shall  be  served  oetween  the  hours  of 
eight  0  clock  in  the  forenoon  and  nine  o'clock  in  the  afternoon." 

Filing  Affidavits.']  — 

Rule  54.  "  Every  affidavit  to  be  used  in  obtaining,  supporting,  or 
opposing  any  motion  or  order  for  showing  cause  for  or  against  any  order 
or  rule  of  court,  shall  be  filed  with  the  registrar  two  days  before  the  day 
appointed  for  the  hearing ;  and  no  affidavit  in  reply  or  in  rejoinder  is  to 
be  used  except  by  leave  of  the  court." 

55.  **  The  registrar,  upon  any  affidavit  being  left  with  him  to  be 
filed,  shall  indorse  the  same  with  the  day  of  the  month  and  year  when 
the  same  was  so  left,  and  forthwith  file  the  same,  with  the  proceedings 
to  which  the  same  relates,  and  any  affidavit  left  with  a  registrar  to  be 
filed,  shall  on  no  account  be  delivered  to  any  person  whatever,  except 
by  order  of  the  court'* 

Notes  of  Motions,"] — 

Rule  56.  "  A  short  note  of  every  motion  shall  be  delivered  to  the 
registrar  previous  to  the  public  sitting  of  the  court,  specifying  the  bank- 
ruptcy or  other  matter  to  which  the  same  relates,  the  name  of  the  party 
on  whose  behalf  the  same  is  made,  the  name  and  residence  of  the  attorney 
of  such  party  and  of  the  counsel,  if  the  same  be  made  by  counsel,  and  the 
name  of  any  party,  and  the  name  and  residence  of  his  attorney,  on  whom 
any  notice  oi  such  motion  has  been  served." 

Order  in  which  Motions  are  heard,] — 

Rule  57.  "  Except  in  cases  of  emergency  all  motions  shall  be  made 
and  heard  in  the  order  in  which  they  are  set  down,  at  the  sittins;  of  the 
court,  but  motions  by  the  bar  shall  be  heard  in  precedence  to  Uiose  by 
attorneys." 


§  5. — ^Affidavits. 

The  rules  requiring  applications  to  the  court  to  be  supported  by 
affidavit  has  been  given  under  the  preceding  head  (S  4).  **  The 
Bankruptcy  Rules,  1870,"  comprise  the  following  rules  under  the 
head  of  "  Affidavits." 

Form  of  Affidavits,] — 

Rule  151.  "All  affidavits  to  be  used  in  evidence  on  motions  to  the 
court  shall  be  divided  into  short  paragraphs,  numbered  consecutively, 
and  shall  be  in  the  first  person." 

152.  "  Every  such  affidavit  shall  state  the  deponent's  name,  address, 
and  description,  and  also  what  facts  or  circumstances  deposed  to  are 
within  his  knowledge.'* 

153.  "  Where  any  such  affidavit  is  made  by  more  than  one  person, 
the  names  of  all  the  persons  making  the  affiaavit,  and  the  dates  when 
and  the  places  where  it  is  sworn  shall  be  inserted  in  the  jurat." 
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PabtVII.        154.  "  Any  such  affidavit  not  in  conformity  with  the  Imst  three  pre* 
Cm  AT.  11.    ceding  rules  may  be  rejected  by  the  court." 

155.  "^  An  affidavit  in  which  there  is  any  erasure,  or  which  is  blotted 
60  as  to  obliterate  any  word,  or  which  is  illegibly  written,  or  bo  altered 
as  to  cause  it  to  be  illegible,  or  in  which  there  is  any  interlioeation,  not 
duly  authenticated  by  the  person  before  whom  it  was  sworn,  may  be 
rejected  by  the  court." 

156.  **  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or  who 
from  his  signature  or  otherwise  appears  to  t>e  illiterate,  the  penon  befm 
whom  the  affidavit  is  sworn  shall  state  in  the  jurat  thai  the  affidavit  was 
read  over  to  the  deponent,  and  that  the  deponent  appeared  to  underBtand 
the  same,  and  made  his  mark  or  wrote  his  signature  thereto  in  the  preaenee 
of  the  person  before  whom  the  affidavit  is  sworn." 

Be/ore  whom  Affidavits  to  be  iworn.']  — 

Rule  157.  **  Any  affidavit  used  in  any  matter  of  bankruptey  may  be 
sworn  as  follows : — 

(1.)  In  the  United  Kingdom,  before  a  court  having  jurifldietion  in 
bankniptcy  or  a  judge  thereof  or  an  officer  thereof  authorized 
to  administer  oath?  in  that  court,  or  before  a  person  authorized 
to  administer  oaths  in  any  of  the  superior  courts  of  law  or  equity, 
or  before  a  justice  of  tlie  peace  for  the  county  or  place  where 
it  is  sworn  or  made,  and  in  case  of  proof  of  debts,  before  the 
trustee  of  the  property  of  the  bankrupt. 

(2.)  In  any  place  in  the  British  dominions  out  of  the  United  Kingdom, 
before  any  court,  judge,  or  justice  of  the  peace,  or  any  person 
authorizccl  to  administer  oaths  there  in  any  court 

(3.)  In  any  place  out  of  the  British  dominions,  before  a  British 
minister,  consul,  vice-consul,  or  notary  public,  or  before  a 
judge  or  magistrate,  his  signature  being  authenticated  by  the 
official  seal  of  the  court  to  which  such  judge  or  magistrate  ii 
attached." 

It  is  to  be  observed  that  "affidavit"  includes  statutory  declara- 
tions, affirmations,  &c. ;  see  rule,  ante,  p.  207  (note). 


§  6. — Mode  of  giving  Security  when  required. 

Security  to  he  by  5ow</.]— "The  Bankruptcy  Rules,  1S70,* 
give  the  following  rules  under  the  head  of  "  Security." 

Rule  158.  "  Where  a  person  is  required  to  give  security,  such  security 
shall  bo  in  the  form  of  a  bond  with  one  or  more  surety  or  sureties  to  the 
person  proposed  to  be  secured." 

159.  **  The  bond  of  any  person  other  than  a  trustee  shall  be  taken  in 
a  penal  sum  to  the  amount  of  double  the  sum  in  question  up  to  the  sum 
of  1,000/. ;  and  where  the  sum  in  question  exceeds  1,000/L  in  the  turn  ^ 
l,O0Of.  beyond  such  sum,  unless,  in  either  case,  the  opposite  party  con- 
sents to  it  being  taken  for  a  less  sum." 

Deposit  in  lieu  of  Bond.] — 

Rule  100.  **  Where  a  person  is  required  to  give  security  he  may,  in 
lieu  thereof,  deposit  with  the  registrar  a  sum  equal  to  the  sum  in  quea- 
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tion  in  respect  of  which  security  is  to  be  given,  and  the  probable  costs     p^mt  vit. 
of  the  trial  of  the  question,  together  with  a  memorandum  to  be  improved     Ck4f.  n. 
of  by  the  registrar,  and  to  be  signed  hyr  such  person,  his  attorney,  or 
agent,  setting  forth  the  conditions  on  which  the  money  is  depositea." 

161.  "The  security  of  a  guarantee  association  or  society  may  be  given 
in  lieu  of  a  bond  or  a  deposit.'' 

Notice  of  proposed  Sureties.'] — 

Rule  162.  "  In  all  cases  where  a  person  proposes  to  give  a  bond  by  way 
of  security,  he  shall  serve,  by  post  or  otherwise,  on  the  opposite  party, 
and  on  the  registrar,  at  his  office,  notice  of  the  proposed  sureties,  accord- 
ing to  the  form  set  forth  in  the  schedule ;  ana  the  registrar  shall  forth- 
with give  notice  to  both  parties  of  the  time  and  place  at  which  he  pro- 
poses that  the  bond  shall  oe  executed,  and  shall  state  in  the  notice,  that 
should  the  proposed  obligee  have  any  valid  objection  to  make  to  the 
sureties,  or  either  of  them,  it  must  then  be  made." 

Justification.  ] — 

Rule  163.  "The  sureties  shall  make  an  affidavit  of  their  sufficiency  ac- 
cording to  the  form  in  the  schedule,  unless  the  opposite  party  shall  dis- 
pense with  such  affidavit,  and  such  sureties  shall  attend  the  court  to  be 
cross-examined  if  requii*ed." 

Execution  of  Bond.] — 

Rule  164.  "  The  bond  shall  be  executed  and  attested  in  the  presence 
of  the  registrar,  or  before  a  justice  of  the  peace,  or  an  attorney. 

Notice  of  Deposit.] — » 

Rule  165.  "  Where  a  person  makes  a  deposit  of  money  in  lieu  of  giving 
a  bond,  the  registrar  shall  forthwith  give  notice  to  the  person  to  whom 
the  security  is  to  be  given  of  such  deposit  having  been  made.** 


§  7. — Service  and  Execution  of  Process. 

Service  in  general.] — **The  Bankruptcy  Rules,  1870,"  com- 
prise the  following  provisions : — 

Rule  58.  "  Unless  otherwise  directed  or  permitted  by  these  rules,  it 
shall  be  the  duty  of  a  high  bailiff  to  serve  all  orders,  summonses,  peti- 
tions and  notices ;  to  execute  all  warrants  and  processes ;  to  attend  all 
sittings  of  the  court  (except  sittings  in  chambers) ;  to  prepare  and  caase 
to  be  inserted  in  the  London  Gazette  and  newspapers,  alfadvertisements 
and  notices,  and  to  do  and  perform  all  such  things  as  may  be  required  of 
him  by  the  court  or  trustee." 

14.  "  All  notices  and  other  proceedings,  for  the  delivery  of  which  no 
special  mode  is  prescribed,  may  be  sent  by  prepaid  post  letter  to  the  last 
Imown  address  of  the  person,  to  be  served  therewith." 

ArrestSf  Commitments.] — 

Rule  176.  "  A  warrant  of  seixure,  or  a  search  warrant,  or  any  other  stct.  n. 
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warrant  issued  under  the  provisions  of  the  act,  shall  be  addressed  to  nieh 
officer  of  the  London  Court  of  Bankruptcy,  or  to  such  high  bailiff  of  any 
county  court,  whether  such  county  court  has  jurisdiction  in  bankmptey 
or  not,  as  the  court  may  in  each  case  direct  (^).*' 

Committal  for  Contempt.'] — 

Rule  178.  **  An  application  to  the  court  to  commit  any  person  for 
contempt  of  court  shall  be  supported  by  affidavit,  and  be  filed  in  the 
court  in  wliich  the  proceedings  are." 

179.  "  Upon  the  filing  of  such  application  the  registrar  shall  ^x 
a  time  and  place  for  the  court  to  hear  the  application,  and  shall  issae  a 
notice  to  be  served  by  an  officer  or  high  bailifi'  of  the  court  personally 
on  the  person  sought  to  be  committed,  three  days  at  the  least  oefore  the 
day  of  hearing  the  application,  unless  the  court  shall,  by  order  apon  good 
cause  shown,  direct  service  of  the  notice  to  be  made  in  some  other 
manner,  in  wliich  case  it  shall  be  served  together  with  a  copy  of  the  order 
in  the  manner  so  directed." 


Syldence  of 
nooeedlngB 
n  bank- 
uptcy. 


)eathof 
rltneM. 


§  8.  Evidence. 

"The  Bankruptcy  Act,  1869,'*  enacts  that— 

Sect.  107.  **  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any 
order  or  copy  of  an  order  made  by  any  court  having  jurisdiction  in  bank- 
ruptcy, any  certificate  or  copy  of  a  certificate  made  by  any  court  having 
jurisdiction  in  bankruptcy,  any  deed  or  copy  of  a  deed  of  arrangement 
in  bankruptcy,  and  any  other  instrument  or  copy  of  an  instrument,  affi- 
davit, or  document  made  or  used  in  the  course  of  any  bankruptcy  pro- 
ceedings, or  other  proceedings  had  under  tliis  act,  may,  if  any  such 
instrument  as  aforesaid  or  copy  of  an  instrument  appears  to  be  sealed 
with  the  seal  of  any  court  having  jurisdiction  (A),  or  purports  to  be  signed 
by  any  iudge  having  jurisdiction  in  bankruptcy  under  this  act,  be 
receivable  in  evidence  in  all  legal  proceedings  whatever." 

Sect.  108.  **  In  case  of  the  death  of  the  bankrupt  or  his  wife,  or  of  a 
witness  whose  evidence  has  been  received  by  any  court  in  any  proceed- 
ing under  this  act,  the  deposition  of  the  person  so  deceased,  purporting 
to  be  sealed  with  the  seal  of  the  court,  or  a  copy  thereof  purporting  to 
be  so  sealed,  shall  be  admitted  as  evidence  of  the  matters  tnerein  de- 
posed to." 

Mode  of  taking  Evidence.]—**  The  Bankruptcy  Rules,  1870," 
provide  tliat-^ 

Rule  49.  "  The  court  may  in  any  matter  take  the  whole  or  any  part  of 
the  evidence  either  viva  voce,  or  by  interrogatories,  or  upon  affidavit,  or 
by  commission  abroad." 

See  also  s.  75  of  "  The  Bankruptcy  Act,  1869,"  ante,  p.  205. 


(^)  As  to  enforcing  orders  and 
warrants  out  of  England,  see  ss.  73  & 
76  of  "  The  Bankruptcy  Act,  1869," 


ante,  p.  205. 

(A)  See  as  to  the  seal  of  the  court, 
sect.  109,  ante,  p.  207. 
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"  The  Bankruptcy  Rules,  1870,"  contain  the  following  provisions 
under  the  head  of  "  Witnesses  ": — 

Rule  166.  **  A  suhpoena  for  the  attendance  of  a  witness  capahle  of  Sects.  65,  «e 
giving  evidence  concerning  any  matter  in  the  court,  before  or  after  *^^^ 
adjudication,  shall  be  issued  by  the  court  at  the  instance  of  a  trustee,  a 
creditor,  a  debtor,  or  any  respondent  in  any  matter,  with  or  without  a 
clause  requiring  the  production  of  books,  deeds,  papers  and  writings  in 
his  possession  or  control,  and  in  such  subpoena  the  name  of  only  one 
witness  shall  be  inserted.  A  subpoena  may  be  issued  in  blank  as  at 
common  law." 

167.  **  A  sealed  copy  of  the  subpoena  shall  be  served  personally  on 
the  witness  by  the  person  at  whose  instance  the  same  is  issued,  or  by  his 
attorney,  or  by  an  officer  of  the  court,  within  a  reasonable  time  before 
the  time  of  the  return  thereof" 

168.  "  Service  of  the  subpoena  shall,  where  required,  be  proved  by 
affidavit" 

169.  **  The  court  may  in  any  matter  limit  the  number  of  witnesses  to 
be  allowed  on  taxation  of  costs,  and  their  allowance  for  attendance  shall 
in  no  case  exceed  the  highest  rate  of  the  allowances  mentioned  in  the 
scale  in  the  schedule"  (i), 

170.  **  The  costs  of  witnesses,  whether  they  have  been  examined  or 
not,  may,  in  the  discretion  of  the  court,  be  allowed." 

The  following  form  of  summons  to  a  witness,  is  provided  in 
the  schedule  to  the  rules  : — 

No.  75.  Subpoena  or  Summons  to  Witness  in  County  OourL 
"The  Bankruptcy  Act,  1869." 
In  the  County  Court  of  ,  holden  at 

In  the  matter  of  a  bankruptcy  petition  against  A,  B.,  of  , 

[or  in  the  matter  of  ^.  B,^  ot  ,  a  bankrupt]. 

To  X,  F.,  of 

You  are  hereby  required  to  attend  at  the  court  house  in  on 

the  day  of  ,  in  the  noon  to  give  evidence  in  the 

above  matter  [add  where  issued  at  instance  of  petitioning  creditor  on  be- 
half of  C,  D,.  of  ,  by  whom  the  said  petition  has  been  presented] , 
and  then  ana  there  to  have  and  produce  [utate  any  particular  documents 
required]  :  hereof  fail  not  at  your  peril. 

Dated  this  day  of  ,187    . 

Registrar. 

(t)  See  pott,  Chap.  XYUL 
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liable  to  be  adjudged  bankrupts. 

§  2.— The  general  Circumstances  under  which  Baivkruptct 
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§  1 . — The  Principles  of  the  Law  in  reference  to  Persons 
liable  to  be  adjudged  Bankrupt. 

Formerly  a  bankrupt  was  defined  to  be  "  a  trader  who  secretes 
himself,  or  does  certain  otlier  acts,  tending  to  defraud  his  cre- 
ditors** (a).  Blackstone  says,  that  the  laws  of  bankruptcy  were 
considered  as  laws  calculated  for  the  benefit  of  trade,  and  founded 
on  the  principles  of  humanity  as  well  as  justice,  and  to  that  end 
they  conferred  some  privileges,  not  only  on  the  creditors,  but  also 
on  the  bankrupt  or  debtor  himself.  "  On  the  creditors,  by 
compelling  the  bankrupt  to  give  up  all  his  effects  to  their  use, 
without  any  fraudulent  concealment ;  on  the  debtor,  by  exempting 
him  from  the  rigor  of  the  general  law,  whereby  his  person  might 
be  confined  at  the  discretion  of  his  creditor,  though  in  reality  he 
has  notliing  to  satisfy  the  debt ;  whereas  the  law  of  bankrupts, 
taking  into  consideration  the  sudden  and  unavoidable  accidents  to 
which  men  in  trade  are  liable,  has  given  them  the  liberty  of  their 
persons,  and  some  pecuniary  emoluments,  upon  condition  they  sar- 
render  up  their  whole  estate  to  be  divided  among  their  cre- 
ditors" (6).  And  further  the  same  writer  says,  that  in  order  that 
prodigality  and  extravagance  should  not  be  encouraged  by  tliat 
indulgence  to  debtors,  the  benefit  of  the  laws  of  bankruptcy  was 
not  allowed  to  any  but  actual  traders,  because  trade  cannot  be 
carried  on  without  mutual  credit,  and  the  contracting  of  debts  in 

(a)  2  Bla.  Comm.  285,  471.  (ft)  Id,  472. 
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trade  is,  therefore,  not  only  justifiable  but  necessary ;  "and  if  by  acci-    Pa*t  vii. 
dental  calamities,  as  by  the  loss  of  a  ship  in  a  tempest,  the  fkilnre    ^'^'•"'' 
of  brother  traders,  or  by  the  non-payment  of  persons  out  of  trade, 
a  merchant  or  trader  becomes  incapable  of  discharging  his  own 
debts,  it  is  his  misfortune  and  not  his  fault"  (c). 

This  statement,  however  applicable  to  the  theory  of  the  bank- 
ruptcy laws  in  the  days  of  Blackstone,  does  not  represent  the  original 
legislation.  The  statute  34  &  35  Hen.  8,  c.  4,  which  is  the  real 
foundation  of  the  whole  system  of  the  bankrupt  law  (c^),  the  chief 
provisions  of  it  being  copied  into  the  subsequent  statutes,  had  no 
special  reference  to  traders;  every  debtor  who  committed  one  of 
the  acts  of  bankruptcy  specified,  was  subject  to  its  provisiona. 
The  act,  moreover,  had  solely,  the  interest  of  creditors,  and  not 
debtors  in  view,  for  it  is  wholly  founded  upon  the  recital  that 
"  divers  and  sundry  persons,  craftily  obtaining  into  their  hands 
great  substance  of  other  men's  goods,  do  suddenly  flee  to  parts 
unknown,  or  keep  their  houses,  not  minding  to  pay  or  restore  to 
any  their  creditors,  their  duties,  but  at  their  own  wills  and  plea- 
sure consume  debts  and  the  substance  obtained  by  credit  of  other 
men,  for  their  own  pleasure  and  delicate  living,  against  all  reason, 
equity  and  good  conscience." 

The  next  statute,  however,  13  Eliz.  c.  7,  in  declaring  "who  is 
and  ought  to  be  taken  and  deemed  for  a  bankrupt,"  confined  bank- 
ruptcy to  merchants  and  traders.  And  numerous  other  acts  fol- 
lowed in  the  wake  of  that  statute,  which  has  been  generally 
treated  as  the  basis  of  the  law  as  administered  in  this  country. 

In  the  course  of  time  it  was  found  necessary  to  extend  the 
system  of  the  administration  of  a  debtor's  property  among  his  cre- 
ditors to  other  persons  than  traders,  and  also  to  allow  debtors  to 
obtain  freedom  from  arrest  by  giving  np  their  property  to  their 
creditors.  This  was  first  done  by  the  Insolvent  Debtors  Acts, 
and  establishing  a  court  for  the  relief  of  insolvent  debtors.  It  is 
unnecessary  and  out  of  place  here  to  trace  the  various  changes  in 
the  law;  it  is  sufiicient  to  say  that  "  The  Bankruptcy  Act,  1869" 
(coupled  with  other  acts  of  the  same  year  (e)  ),  abolished  the  insol- 
vent laws  and  introduced  one  system,  only  retaining  the  distinc- 
tion between  traders  and  non-traders  in  reference  to  certain  acts  or 
defaults,  constituting  "  acts  of  bankruptcy"  (and  made  conditions 
precedent  in  some  cases  to  the  right  to  take  proceedings  in  bank- 
ruptcy (/) ). 

Under  the  present  law,  proceedings  in  bankruptcyy  strictly 
speaking,  can  only  be  instituted  by  creditors,  and  not  by  debtors. 
Proceedings,  however,  may  be  taken  by  debtors  of  any  description 
unable  to  pay  their  debts,  by  calling  their  creditors  together  in 

{c)  2  Bla.  Comm.  473,  474.  Bankruptcy    Repeal    and    iDsolvent 

{d)  See  Christian's  Bankrupt  Law,  Court  Act,  1869"  (32   &   33  Vict. 

2nd  edition,  p.  9.  c.  83). 

(«)  Viz.  "TheDcbtore  Act,  1869"  (/)  ^^pott.  Chap.  IV. 

(32   &   33  Vict  c.   69),  and  "The 
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order  that  their  affairs  may  be  liquidated  hj  arranffement ;  but 
this  proceeding  by  arrangement  is  at  the  option  of  me  creditors. 
On  the  other  hand,  the  creditors  of  a  debtor  unable  to  pay  his 
debts,  may,  without  actual  bankruptcy,  accept  a  composition  in 
satisfaction  of  their  debts. 

Proceedings  in  bankruptcyy  strictly  speaking,  that  is  to  say, 
proceedings  by  creditors  apart  from  the  consent  of  the  debtor,  will 
be  first  considered,  leaving  'liquidation  by  arrangementy*'  and 
<<  composition"  to  be  subsequently  dealt  with  {g). 


Petition  for 
adjadicfttlon 
in  tMuik- 
rnptcj. 


§  2. — The  general  Circumstances  under  which  Bank- 
ruptcy MAY  BE  ENFORCED. 

The  following  provision  of  "The  Bankruptcy  Act,  1869" 
(32  &  33  Vict  c.  71),  comprises  the  general  circumstances  under 
which  compulsory  proceedings  in  bankruptcy  may  be  taken: — 

Sect.  6.  "A  single  creditor,  or  two  or  more  creditors  if  the  debt  dae 
to  such  single  creditor,  or  the  aggregate  amount  of  debts  due  to  soch 
several  creditors,  from  any  debtor,  amount  to  a  sum  of  not  less  than 
fifty  pounds,  may  present  a  petition  to  the  court,  praving  that  the  debtor 
be  aajudged  a  bankrupt,  and  alleging  as  the  grouna  for  such  adjudica- 
tion any  one  or  more  oi  the  following  acts  or  defaults,  hereinafter  aeemed 
to  be  and  included  under  the  expression  *•  acts  of  bankruptcy:* 

(1.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  convey* 
ance  or  assignment  of  his  property  to  a  trustee  or  trustees 
for  the  benent  of  his  creditors  generally: 
(2.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  firandu- 
lent  conveyance,  gift,  delivery,  or  transfer  of  his  property  or 
of  any  part  thereof: 
(3.)  That  the  debtor  has,  with  intent  to  defeat  or  delay  his  credi- 
tors, done  any  of  the  following  things,  namely,  departed  out 
of  England,  or  being  out  of  England  remained  out  of  Eng- 
land ;  or  being  a  trader  departed  from  his  dwelling-house,  or 
otherwise  absented  himself;   or  begun  to  keep  house;  or 
suffered  himself  to  be  outlawed : 
(4.)  That  the  debtor  has  filed  in  the  prescribed  manner  in  the  court 

a  declaration  admitting  his  inability  to  pay  his  debts : 
(5.)  That  execution  issued  agains^the  debtor  on  any  legal  process 
for  the  purpose  of  obtaining  payment  of  not  less  than  fifty 
pounds  has  in  the  case  of  a  trader  been  levied  by  seizure  and 
sale  of  his  eoods : 
(6.)  That  the  creditor  presenting  the  petition  has  served  in  the  pre- 
scribed manner  on  the  debtor  a  debtor's  summons  requiring 
the  debtor  to  pav  a  sum  due,  of  an  amount  of  not  less  than 
fifty  pounds,  and  the  debtor  being  a  trader  has  for  the 
space  of  seven  davs,  or  not  being  a  trader  has  for  the 
space  of  three  weeks,  succeeding  the  service  of  such  sum- 


ig)  As  to  Liquidation  by  Aebanoement  and  Ck)MP08iTioN  with 
Cbeditobs,  see  pat,  Chap.  XYI. 
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tnons,  neglected  to  pay  such  sum,  or  to  secure  or  compound    Paet  vii. 
for  the  same.  ^■^'•'"- 

But  no  person  shall  be  adjudged  a  bankrupt  on  any  of  the  above 
grounds  unless  the  act  of  bankruptcy  on  which  the  adjudication  is 
grounded  has  occurred  within  six  months  before  the  presentation  of  the 
petition  for  adjudication  ;  moreover,  the  debt  of  the  petitioning  creditor 
must  be  a  liquidated  sum  due  at  law  or  in  equity,  and  must  not  be  a 
secured  debt,  unless  the  petitioner  state  in  his  petition  that  he  will  be 
ready  to  give  up  such  security  for  the  benefit  of  the  creditors  in  the 
event  of  the  deotor  being  adjudicated  a  bankrupt,  or  unless  the  neti- 
tioner  is  willing  to  give  an  estimate  of  the  value  of  his  security,  in  wnich 
latter  case  he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of 
the  balance  of  the  debt  due  to  him  afler  deducting  the  value  so  estimated, 
but  he  shall,  on  an  application  being  made  by  the  trustee  within  the 
prescribed  time  after  the  date  of  adjudication,  give  up  his  security  to 
such  trustee  for  the  benefit  of  the  creditors  upon  payment  of  such  esti- 
mated value." 


§  3.—  Of  Traders. 

It  will  be  observed  that  in  sect.  6  of  "  The  Bankruptcy  Act, 
1869,"  "traders"  are  mentioned,  and  distinctions  in  respect  of  cer- 
tain acts  of  bankruptcy  made  between  them  and  other  debtors  (A). 
"  Traders,"  for  the  purposes  of  the  act,  mean  the  several  per- 
sons mentioned  in  the  first  schedule  to  the  act  (t).  The  following 
is  the  schedule : — 

Schedule  I. 
Description  of  Traders, 

"Alum  makers,  apothecaries,  auctioneers,  bankers,  bleachers,  brokers, 
brickmakers,  builders,  calenderers,  carpenters,  carriers,  cattle  or  sheep 
salesmen,  coach  proprietors,  cowkeepers,  dyers,  fullers,  keepers  of  inns, 
taverns,  hotels,  or  coffee  houses,  lime-burners,  livery  stable  keepers, 
market  gardeners,  millers,  packers,  printers,  sharebrokers,  shipowners, 
shipwrights,  stockbrokers,  stockjobbers,  victuallers,  warehousemen, 
wharfingers,  persons  using  the  trade  or  profession  of  a  scrivener,  re- 
ceiving other  men*s  monies  or  estates  into  their  trust  or  custody,  persons 
insuring  ships  or  their  freight  or  other  matters  against  perils  of  the  sea, 
persons  using  the  trade  of  merchandise  by  way  of  bargaining,  exchange, 
oartering,  commission,  consignment,  or  otherwise,  in  gross  or  by  retail, 
and  persons  who,  either  for  themselves  or  as  agents  or  factors  for  others, 
seek  their  living  by  buying  and  selling  or  buying  and  letting  for  hire 
goods  or  commodities,  or  by  the  workmanship  or  the  conversion  of  goods 
or  commodities ;  but  a  farmer,  grazier,  common  labourer,  or  workman 
for  hire  shall  not,  nor  shall  a  member  of  any  partnership,  association,  or 
company  which  cannot  be  adjudged  bankrupt  under  this  act  (A;),  be 
deemed  as  such  a  trader  for  the  purposes  of  tlus  act*' 

In  those  cases  where  the  fact  of  the  debtor  being  a  *^  trader"  is 
essential,  the  trading  must  continue  to  be  a  trading  down  to  the 


(A)  See  the  section,  ante,  p.  220.         mptcy  Act,  1869/'  ante,  p.  201,  note, 
(t)  See  sect  4  of   "The   Bank-         (*)  See  sect  5, i?M^  p.  222. 
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time  of  the  proceedings  in  bankruptcy^  It  is  not  sufficient  that 
the  debt  was  contracted  bj  the  debtor  while  trading,  if  he  hu 
ceased  to  be  a  trader  (/). 


lutlon  of 
puiie* 
Urge 
iienhlpi. 


§  4.— Who  kat  be  adjudicated  Bankbcpt. 

Leaving  the  ''acts  of  bankruptcy'*  mentioned  in  sect.  6  ibr  sub- 
sequent consideration  (m),  the  remainder  of  the  present  chapter  will 
be  confined  to  ascertaining  who  may  be  made  a  bankmpty  and  who 
may  petition,  with  reference  to  personal  qualifications  or  disquali- 
fications, and  also  in  reference  to  the  petitioning  creditor's  debt 

Before  taking  proceedings  in  Bankruptcy,  it  is  necessaiy  to  see 
clearly  '*  who  may  be  made  a  bankrupt." 

"  Tlie  Bankruptcy  Act,  1869,"  s.  6  f  a»/e,  p.  220),  it  will  be  seen, 
empowers  creditors  of  ''any  debtor"  to  take  proceedings  in  bank- 
ruptcy. So  far,  therefore,  as  already  stated,  there  is  no  distinctioD 
between  traders  and  non-traders. 

The  only  restriction  in  this  respect  expressed  in  the  act  is  as 
follows :  — 

Sect.  5.  *'  A  partnership,  association,  or  company  corporate,  or  regii- 
tered  under  *■  The  Companies  Act,  18G2,'  shall  not  be  adjudged  bankropt 
under  this  act.'* 

The  meaning  of  this  provision  appears  to  be  that  no  corporate bodj 
can  be  proceeded  against  in  bankruptcy  (although  in  general  when 
"  person"  is  mentioned  in  the  act,  a  body  corporate  is  included)  (»). 

Partners.']  —As  regards  ordinary  partnerships,  th^re  is  no  doubt 
that  a  petition  may  bo  presented  against  any  one  or  more  or  all  of 
the  members ;  for  the  act  contains  provisions  on  this  subject  and 
expressly  provides,  that  "  any  creditor  whose  debt  is  sufficient  to 
entitle  him  to  present  a  bankruptcy  petition  against  all  the  partners 
of  a  firm,  may  present  such  petition  against  any  one  or  more 
partners  of  such  firm  without  including  the  others"  (o). 

In/ants.] — "An  infant,  though  a  trader,  cannot  be  made  a 
bankrupt,  for  an  infant  can  owe  nothing  but  for  necessaries ;  and 


(Z)  This  appears  to  be  what  the 
chief  judge  in  bankruptcy  intended  to 
decide  in  Ex  parte  Bailey,  In  re 
Jecks,  41  L.  J.  (N.  S.),  Bankr.  1, 
although  in  the  report  of  his  judg- 
ment he  is  made  to  say:  "I  am  of 
opinion  that  the  existing  statute  has 
in  this  respect  no  retrospective  o])era- 
tion,  and  that  it  speaks  of  and  refers 
only  to  such  persons  as  at  the  time  of 


its  commencement  were  or  ahonM 
afterwards  become  traders." 

(m)  See  post,  Chapter  IV. 

(n)  See  sect.  4,  ante  p.  201,  note. 

(o)  "The  Bankruptcy  Act,  1868," 
s.  100,  see  post.  See  as  to  partner- 
ship {inter  alia)  the  statute  28  &  29 
Vict.  c.  86,  "  to  amend  the  Uw  of 
partnership.* 
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the  statutes  of  baukruptcj  create  uo  new  d^bts,  but  only  give  a 
speedier  and  more  effectual  remedy  for  recovering  such  as  were 
before  due  ;  and  no  person  can  be  made  a  bankrupt  fbr  debts,  which 
he  is  not  liable  at  law  to  pay"  (/?)• 

Married  Women,'] — Married  women  are  not  in  general  liable 
to  be  adjudged  bankrupt,  but  a  wife  who  is  a  sole  trader,  accord- 
ing to  the  custom  of  London,  is  liable  {q). 

Privilege,^ — "The  Bankruptcy  Act,  1869,"  enacts  that — 
Sect.  120.  *'If  a  person  having  privilege  of  parliament  commits  an  Priniefeof 
act  of  bankruptcy  he  may  be  dealt  with  under  this  act  in  like  manner  as  SJJ*JJ"JJSf 
if  he  had  not  such  privilege''  (r).  Tentadju<ii< 


(p)  2  Bla.  Coram.  477,  citing  iJ.  v. 
CMe,  Ld.  Raym.  443;  12  Mod.  243; 
Holt,  360;  JtJx  parte  Sydebotham,  1 
Atk.  146. 

(^)  See  Christian's  Bankrupt  Law, 
vol.  1,2nd  edition,  pp.  69  —  74,  and 
eases  there  cited.  See  the  Married 
Women's  Property  Act,  ante,  Vol.  I. 
pp.  609,  890. 

(r)  It  was  held  under  the  now 
repealed  "Bankruptcy  Act,  1861," 
that  a  peer  of  the  realm  enjoying  the 
pririlege  of  parliament  and  a  non- 
trader,  was  subject  to  an  adjudica- 
tion in  bankruptcy,  Duke  of  New- 
cattle  V.  Morris  (House  of  Lords), 
40  L.  J.  (N.  S.)  Bank.  4.  The  fol- 
lowing sections  of  the  "  Bankruptcv 
Act,  1869,"  relate  to  the  eflFect  of 
bankruptcy  on  members  of  the  House 
of  Commons. 

121.  **  If  a  person,  being  a  member 
of  the  Commons  House  of  Parliament, 
is  adjudged  bankrupt,  he  shall  be 
and  remain  during  one  rear  from  the 
date  of  the  order  of  adjudication  in- 
capable of  sitting  and  voting  in  that 
house,  unless  within  that  time  either 
the  order  is  annulled  or  the  creditors 
who  prove  debts  under  the  bank- 
ruptcy are  fully  paid  or  satisfied. 

*•  Provided  that  such  debts  (if  any) 
as  are  disputed  by  the  bankrupt  shall 
be  considered,  for  the  purpose  of  this 
section,  as  paid  or  satisfied  if  within 
the  time  aforesaid  he  enters  into  a 
bond,  in  such  sum  and  with  such 
sureties  as  the  court  approves,  to  pay 
the  amount  to  be  recovered  in  any 
proceeding  for  the  reeovery  of  or 
concerning  such  debts,  together  with 
any  costs  to  be  given  in  such  pro- 
ceedings." 


122.  *'  If  within  the  time  aforesaid 
the  order  of  adjudication  is  not  an- 
nulled, and  the  debts  of  the  bankrupt 
are  not  fully  paid  or  satisfied  as 
aforesaid,  then  the  court  shall,  im- 
mediately after  the  expiration  of  that 
time,  certify  the  same  to  the  speaker 
of  the  House  of  Commons,  and  there- 
upon the  seat  of  such  member  shall 
be  vacant." 

123.  **  Where  the  seat  of  a  member 
so  becomes  vacant  the  speaker  during 
a  recess  of  the  house,  whether  by 
prorogation  or  by  adjournment,  shall 
forthwith,  after  receiving  such  certi- 
ficate, cause  notice  thereof  to  be  pub- 
lished in  the  London  Gaxette ;  and 
after  the  expiration  of  six  days  after 
Bueh  publication  shall  (unless  the 
House  has  noet  before  that  day,  or 
will  meet  on  the  day  of  the  issue) 
issue  his  warrant  to  the  clerk  of  the 
crown  to  make  out  a  new  writ  for 
electing  another  member  in  the  room 
of  the  member  whose  seat  has  so  be- 
come vacant." 

124.  "  The  powers  of  the  Act  of 
the  twenty-fourth  year  of  the  reign 
of  King  George  the  Third,  chapter 
twenty-six, '  to  repeal  so  much  of  two 
acts  made  in  the  tenth  and  fifteenth 
years  of  the  reign  of  his  present 
majesty  as  authorizes  the  speaker  of 
the  House  of  Conmions  to  issue  his 
warrant  to  the  clerk  of  the  crown  for 
making  out  writs  for  the  election  of 
members  to  serre  in  parliament  in  the 
manner  therein  mentioned  ;  and  for 
substituting  other  provisions  for  the 
like  purposes/  so  far  as  such  powers 
enable  the  speaker  to  nominate  and 
appoint  other  persons,  being  members 
of  the.  Honse  of  Commons,  to  issue 
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§  5. — Who  mat  petition. 

As  a  general  rule  any  creditor  to  whom  a  debt  of  the  requisite 
amount  and  quality  is  due  may  present  a  petition  for  adjudication 
against  the  debtor.  As  has  been  already  stated,  the  debtor  cannot 
DOW  apply  to  be  abjudicated  a  bankrupt  («), 


§  6. — The  Petitioning  Creditor's  Debt. 

The  Amo\tnt  of  the  PeHHoning    Creditot^s  Deht.'\ — ^«*The 

Bankruptcy  Act,  1869,"  enacts,  that  *'  a  single  creditor,  or  two  or 
more  creditors,  if  the  debt  due  to  such  single  creditor,  or  the 
aggregate  amount  of  debts  due  to  such  several  creditors  fh>m  any 
debtor,  amount  to  a  sum  of  not  less  than  fifVjr  pounds,  may  present 
a  petition  to  the  court"  (/). 

The  Nature  of  the  Petitioning  Creditor^ $  Dcft#.]--«The 
Bankruptcy  Act,  1869,"  enacts,  that  '^  the  debt  of  the  petitioning 
creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity"  (if). 

It  must  be  a  debt  presently  recoverable,  for  which  an  action  or 
bill  in  equity  would  then  lie;  and  if  not  recoverable  by  reason  of 
the  stipulated  credit  not  having  expired  at  the  time  of  the  petition 
being  filed,  it  is  not  a  debt  upon  which  to  found  the  petition  (a?)» 

Secured  Debt,'} — The  petitioning  creditor's  debt  "  must  not  be 
a  secured  debt,  unless  the  petitioner  state  in  his  petition  that  he 
will  be  ready  to  give  up  such  security  for  the  benefit  of  the  cre- 
ditors, in  the  event  of  the  debtor  being  adjudicated  a  bankrupt,  or 
unless  the  petitioner  is  willing  to  give  an  estimate  of  the  value  of 
his  security,  in  which  latter  case  he  may  be  admitted  as  a  petition- 
ing creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him 
after  deducting  the  value  so  estimated,  but  he  shall,  on  an  applica- 
tion being  made  by  the  trustee  within  the  prescribed  time  after  the 
date  of  adjudication,  give  up  his  security  to  such  trustee  for  the 
benefit  of  the  creditors,  upon  payment  of  such  estimated  value"  (y). 


warrants  for  the  making  out  of  new 
writs  daring  the  yacancj  of  the  office 
of  speaker,  or  daring  his  absence  oat 
of  the  realm,  shall  extend  to  enable 
him  to  make  the  like  nomination  and 
appointment  for  Issaing  warrants, 
nnder  the  like  circamstances  and  con- 
ditions, for  the  election  of  a  member 
in  the  room  of  any  bankrnpt  member 
whose  seat  becomes  yacant  under  this 
act" 

The  Bankmptcj  Rales,  1870,  ^tc 
a  form  (No.  97)  of  "certificate  to 


speaker  of  the  Hoase  of  Cbmmoiis 
under  sect.  122,"  bat  it  is  annecessaiy 
to  cncnmber  this  work  with  it  for  the 
sake  of  the  rare  cases  in  which  it  can 
be  required  in  the  county  courts. 

is)  See  ante,  p.  219. 

(t)  See  sect.  6,  ante,  p.  220. 

(I*)  Id.  p.  221. 

(x)  Ejd  parte  Sturt,  In  re 
Peareey,  41  L.  J.  (N.  S.),  Bankr.  12. 

(y )  "  The  Bankruptcy  Act,  1869," 
s.  6.  See  the  entire  section,  ante,  p. 
220;  see  also  rule  1 17,  post.  Chap.  XII. 
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The  Date  of  the  Petitioning  Creditor's  Debt,"] — It  has  always 
been  the  law  in  bankruptcy,  that  the  petitioning  creditor's  debt 
must  have  an  existence  at  the  time  of  the  commission  of  the  act 
of  bankruptcy,  and  "  The  Bankruptcy  Act,  1869,"  made  no  altera- 
tion in  the  law  in  this  respect  (z). 

This  doctrine  is  founded  upon  the  manifest  ii^justice  and  absurdity 
that  would  follow  if  a  man  who  did  any  one  of  the  acts  which  are 
called  acts  of  bankruptcy,  and  who  subsequently  satisfied  all  his 
then  creditors,  should,  on  account  of  that  act,  be  made  a  bankrupt 
by  a  subsequent  creditor  (a). 

In  the  case  of  a  debt  consisting  of  a  bill  of  exchange  or  pro-  Biiif  oftx- 
missory  note,  it  must  be  proved  that  the  acceptance,  or  the  issue  in  pJJJJtioiy 
fact  of  the  instrument,  took  place  before  the  act  of  bankruptcy,  notes, 
and  the  instruments  themselves  do  not  show  the  period  of  indorse- 
ment or  acceptance  {b). 

Where  a  bill  was  accepted  by  the  bankrupt  before  the  act  of 
bankruptcy,  but  the  drawer's  name  was  in  blank,  and  no  name  of  a 
drawer  was  inserted  or  value  given  for  the  bill  until  after  the  act 
of  bankruptcy ;  it  was  held,  that  there  was  no  debt  in  existence 
capable  of  supporting  the  adjudication  (c). 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  118.  **No  person,  not  being  a  trader,  shall  be  adjudged  a  bank-  Saving  m  to 
rupt  in  respect  of  a  debt  contracted  before  the  date  of  the  passing  of  j!2?J?*": 
•  The  Bankruptcy  Act,  186i;"  i^^^ 

IMl. 


(z)  Ex  parte  Hay  ward  3f 
Batten,  In  re  Hayward,  40  L.  J. 
( N.  8.)  Bankr.  49.  Although  always 
the  law,  there  was  a  clear  misappre- 
heosion  of  it  for  some  time,  the 
Hoase  of  Lords  (acting,  however, 
on  the  opinion  of  the  judges),  having 
erroneoaslj  decided  in  the  teeth  of  it, 
in  De  6oU  i.  Ward,  4  Brown's  Par. 
Ca.  827;  but  the  law  was  set  right  in 
Beardmore  y.  Shaw,  1  N.  R.  266, 
and  other  cases;  a  statement  that 
Be  OvU  V.  Ward  was  decided  in 
reference  to  repealed  statutes,  being 
seized  hold  of  to  avoid  the  necessity 
for  regarding  it  as  an  authority.  Mr. 
Christian  says,  **  The  case  of  Be  OoU 
V.  Ward  has  many  a  day  perplexed 
me  when  a  student,  as  I  was  not  then 
so  presamptuons  as  to  conclude  that 


the  eleven  judges  eould  have  fallen 
into  such  an  error.'*  See  Christian's 
Bankrupt  Laws,  2nd  edition,  Vol.  L 
pp.  403—415. 

(a)  Judgment  of  Melli^h,  L.  J.,  in 
Ex  parte  Hay  ward,  tupra, 

(Jb)  Judgment  of  James,  L.  J.,  in 
Ex  parte  Hay  ward  ^  Batten,  In 
re  Haywa/rd  ^  Co.,  40  L.  J.  (N.  S.) 
Bankr.  49. 

(e)  Ex  parte  Hay  ward  J^  Batten, 
supra.  It  was  argued  that  after  tlie 
drawing  was  completed  the  bill  had 
relation  back  to  the  time  when  the 
acceptance  was  written,  and  Maeart" 
ney  v.  Barrow  cited  in  Sttacey  v. 
Bams,  7  East,  437;  and  Snaitn  v. 
Mingay,  1 M.  &  Sel.  87,  were  referred 
to,  but  the  court  said  the  cases  were 
no  authority  for  such  a  proposition. 
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CHAPTER  IV. 

OF  THE  ACTS  OP  BAXKRUPTCY. 

§  1.— Assignment  for  the  Benefit  of  Creditobs. 

§  2.— Fraudulent  Conveyance. 

§  3. — ^Absenting  and  beginning  to  keep  House. 

§  4.— Filing  a  Declaration  of  Inability  to  pay. 

§  5.— Execution  against  a  Trader. 

§  6. — Debtor's  Summons. 

§  7. — Proceedings  under  "The  Absconding  Debtors  Act, 
1870." 

§  8. — The  Time  within  which  Acts  op  Bankruptcy  must  bb 
committed. 


§  1.— Assignment  for  the  Benefit  of  Creditors. 

The  acts  of  bankruptcy  rendering  a  debtor  liable  to  be  adjudicated 
a  bankrupt  have  been  mentioned  in  the  preceding  Chapter,  as 
enumerated  in  section  6  of ''The  Bankruptcy  Act,  1869*' (see  aiU^, 
p.  220). 

It  is  necessary,  however,  to  treat  of  the  several  acts  of  bank- 
ruptcy more  specifically. 

The  first  act  of  bankruptcy  specified  is  ''  That  the  debtor  has, 
in  England  or  elsewhere,  mode  a  conveyance  or  assignment  of  his 
property  (a)  to  a  trustee  or  trustees  for  the  benefit  of  his  creditors 
generally"  (b). 

Although  expressed  in  very  different  words,  this  was  an  act  of 
bankruptcy  before  the  last  statute.  The  words  "  with  intent  to 
defeat  and  delay  his  creditors"  are  left  out,  as  the  addition  of  them 
would  bo  supeiiluous  and  misleading ;  because,  if  put  in,  it  woold 
seem  to  say  it  was  possible  that  a  debtor  might  make  a  conveyance 
or  assignment  of  his  property  to  a  trustee  for  the  benefit  of  creditors 
generally,  without  intending  to  defeat  and  delay,  whereas  the  act 
makes  it  an  act  of  bankruptcy,  wholly  independent  of  whether  he 
had  such  an  express  intention  as  matter  of  fact. 

The  reason  why  this  particular  act  of  bankruptcy  is  now  sepa- 
rated from  the  act  of  bankruptcy  respecting  a  fraudulent  convey- 

(a)  As  to  the  meaning  of  property,  (&)  See  sect.  6,  ante,  p.  220. 

see  sect,  i,  ante^  p.  201,  note. 
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ance  or  transfer  (in  which  it  is  included  in  all  previous  acts),  seems    J^"  ^y- 

to  be  this,  that  although  it  was  an  undoubted  rule  of  law  that  a  '• — '- 

transfer  or  conveyance  for  the  benefit  of  creditors,  generally,  was 
to  be  deemed  to  be  fraudulent ;.  jet  really  it  was  absurd  to  call  it 
fraudulent  in  fact,  for  in  the  majority  of  cases  it  had  no  taint  of 
fraud  at  all  about  it,  and,  therefore,  it  was  not  for  the  sake  of 
altering  the  law  (for  it  left  the  law  exactly  as  it  was),  but  for  the 
purpose  of  making  a  reasonable  sentence  and  framing  the  act 
rationally  (c). 


§  2. — Fraudulent  Conveyance. 

The  second  act  of  bankruptcy  specified  is  "  That  the  debtor  has 
in  England,  or  elsewhere,  made  a  fraudulent  conveyance,  gift, 
delivery  or  transfer  of  his  property  (rf),  or  of  any  part  thereof"  (e). 

''  Fraudulent "  in  this  sub-section  means  fraudulent  as  against 
the  creditors,  or  some  of  them.  It  cannot  mean  that  a  conveyance 
or  transfer,  or  gift,  may  be  fraudulent  without  being  fraudulent 
against  a  creditor.  It  would  be  absurd,  for  instance,  to  suppose 
that  it  would  be  an  act  of  bankruptcy  if  a  man  who  was  selling 
property,  real  or  personal,  were  to  commit  a  gross  fraud  on  the  pur- 
chaser in  the  transfer.  A  man  who  sells  horses,  whether  as  a 
matter  of  trade  or  not  as  a  matter  of  trade,  may  commit  a  fraud  in 
the  sale  of  his  horse  such  as  would  be  set  aside  as  fraudulent  by 
any  competent  court,  but  it  would  be  absurd  to  hold  it  an  act  of 
bankruptcy,  because,  to  be  an  act  of  bankruptcy,  it  is  perfectly 
plain,  looking  at  the  scope  and  object  of  the  Bankruptcy  Act,  it 
must  mean  fraudulent  as  against  his  creditors  or  some  of  them, 
and,  therefore,  these  words,  "  as  against  his  creditors,"  must  be 
inserted  in  the  section  by  construction,  after  the  word  fraudulent. 

In  this  second  sub-section,  as  in  the  first,  the  words  "  with  in- 
tent to  defeat  and  delay  creditors,"  appear  to  have  been  leflt  out  of 
the  present  law,  simply  because  they  were  unnecessary  before,  and 
it  would  now  be  supei*fiuous  and  misleading  to  include  them  (/*). 

As  regards  the  nature  of  the  fraud  against  the  creditors,  the 
word  fraudulent  is  to  be  interpreted  as  it  was  in  the  former  acts, 
and  it  is  not  confined  to  actual  frauds.  Although  this  rule  of  law 
is  well  established,  not  merely  with  respect  to  bankruptcy  cases, 
but  with  respect  to  many  other  cases,  it  compels  the  court  to  put 
a  very  artificial  construction  upon  acts,  and  to  say  that  they  are 
fraudulent,  and  necessarily  involve  the  defeat  and  delay  of  credi- 

(c)  Judgment  of  Mellish,  L.  J.,  perty. 
Hx  parte  Liickes,  In  re   Wood,  il  (tf)  As  to  the  meaning  of  property, 

L.  J.  (N.  S.)  Bankr.  21.    The  whole  see  sect.  4,  ante,  p.  201,  note, 
of  this  judgment  is  very  instructiTO  {e)  See  sect  6,  ante,  p.  220. 

as  showing  the  relation  of  the  old  (/)  Mellish,  L.  J.,  jadOTient  in 

law  to  the  present,  in  reference  to  acts  Ex  parte  Luokes^  In  re  Wood,  41 

of  hankrnptcy  by   transfer  of  pro-  L.  J.  (N.  S.)  Bankr.  21. 
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tons  wlion,  to  an  ordinaiy  person,  not  a  Lawyer,  they  proUablj  do 
not  appear  to  have  that  effect  (g). 

The  following  three  rules  have  been  laid  down  on  this  snlgect 
in  a  work  of  high  authority  (A)  :  — 

First  Any  transfer  which  is  fraudulent  within  the  meaning  of 
13  Eliz.  c.  5  (t),  is  also  fraudulent  and  an  act  of  bankruptcy  under 
the  Bankrupt  Act  (k). 

Secondly.  Any  conveyance  to  a  creditor  by  a  trader  (/)  of  his 
whole  property,  or  of  the  whole  with  an  exception  merely  nominal, 
in  consideration  of  a  bygone  and  pre-existing  debt,  though  not 
fraudulent  within  the  statute  of  Elizabeth,  is  fraudulent  under  the 
Bankrupt  Act,  and  an  act  of  bankruptcy  (m). 

Thirdly.  A  transfer  by  a  trader  of  part  of  his  property  to  a 
creditor,  in  consideration  of  a  bygone  and  pre-existing  debt^  tbongh 
not  fraudulent  within  the  statute  of  Elizabeth,  is  fraudulent,  and  an 
act  of  bankruptcy  under  the  Bankrupt  Act^  if  made  voluntarifyf 
and  in  contemplation  of  bankruptcy :  or  if  it  otherwise  have  the 
effect  of  defeating  or  delaying  creditors  (w). 

A  conveyance  of  the  whole  of  a  bankrupt*s  property,  or  all  with 
an  immaterial  exception,  is  an  act  of  bankruptcy,  because  either  it 
is  concealed,  and  thus  it  is  necessarily  a  fraud  upon  the  other  cre- 
ditors who  go  on  dealing  with  the  debtor  as  if  he  had  the  control 
over  the  business,  whereas  there  is  a  person  in  the  back  ground 
who  can  put  an  end  to  it  altogether  ;  or  else  it  is  known,  and  then 
the  effect  is  necessarily  to  deprive  the  debtor  of  credit^  and  the 
means  of  carrying  on  his  business.  It  is  obvious,  in  this  state  of 
the  law,  that  a  deed  with  such  a  substantial  exception  out  of  the 
debtor's  property  as  might  enable  him  to  carry  on  his  trade  with 
advantage,  does  not  necessarily  amount  to  an  act  of  bankruptcy.  In 


{g)  Mcllish,  L.  J.,  jadgment  in 
Ex  parte  LiicJtea^  In.  re  Wood,  41 
L.  J.  (N.  S.)  Bankr.  21. 

(A )  1  Smith'8  Leading  Cases,  note 
to  Trryne^s  Case,  Altboogh  these 
rules  were  laid  down  in  reference  to  a 
former  Bankruptcy  Act,  they  are 
equally  applicable  to  the  present,  see 
the  text,  ante,  p.  227. 

(i)  See  this  statute,  ante.  Vol.  1, 
p.  891. 

(A)  See  Doe  d.  Grinubi/  t.  Ball, 
11  M.  ft  W.  531 ;  and  the  judgment 
of  Lord  Wenslevdale  in  Billiter  v. 
Young,  6  £.  &  B.  17. 

(/)  Although  the  particular  act  of 
bankruptcy  under  consideration,  as 
defined  by  sect  6  of  the  act,  subs. 
(2),  is  not  confined  to  traders,  yet 
liecause  (as  stated  in  the  text)  the 
fraud  is  not  confined  to  actual  fraud, 
it  is  not  safe  to  Icaye  out  the  element 
of  trade  altogether,  as  constructive 
fraud  may  to  some  extent  be  said  to 


depend  on  a  delay  to  and  misleading 
of  traders  creditors,  not  applicable  to 
non-traders. 

(m)  This  rule  was  first  laid  down  by 
Lord  Mansfield  in  Worsley  t.  Be- 
tnattofy  1  Burr.  467  (Law  ▼.  Skinmer, 
2  W.  Bla.  996,  is  erroneously  stated  in 
12  C.  B.  R(>p.  94,  t<)  be  the  first  case. 
See  judgment  of  Willea,  J.,  in  Lo- 
max  T.  Fisher,  40  L.  J.  (N.  8.) 
C.  P.  152,  and  the  note  to  Tmyn^t 
Case,  1  Smith's  L.  C,  5th  edit, 
pp.  19,  20).  As  late  cases  on  the 
rule  in  the  text,  see  Lindon  j.  Sharp, 
6  M.  &  G.  895 ;  7  Scott,  N.  R.  780; 
Ilvtton  V.  Cruttwell,  1  £.  &  B.  15; 
22  L.  J.  (N.  S.)  Q.  B.  78;  Tonn^  t. 
Wa^id,  8  Ex.  Kep.  221 ;  Bittlemtone 
T.  Coohe,  6  £.  &  B.  296:  Hale  r. 
Allnutt,  18  C.  B.  liep.  505;  Bell  T, 
Simpson,  2  H.  &  N.  410;  Harris  r. 
liicieft,  4  II.  &  N.  1. 

(n)  Smith  v.  Cannan,  2  £.  &  B. 
85. 
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such  a  case  the  party  seeking  to  make  it  an  act  of  bankruptcy  must 
prove  some  other  fact  besides  the  mere  deed,  which  would  satisfy 
a  juiy  that  the  deed  was  intended  to  be  a  fraud  on  the  creditors. 
Further :  inasmuch  as  money  is  the  measure  of  all  things,  or,  as 
it  may  be  put  in  other  words,  inasmuch  as  a  person  having  money 
can  purchase  with  it  other  things,  when  a  trader  assigns  all  his 
property,  not  for  a  past  debt  but  for  a  present  advance  of  money 
which  he  cim  apply  to  his  own  use,  it  has  been  considered  that  the 
transaction  stands  on  the  same  footing  as  if  there  were  a  substantial 
exception  of  property  from  the  assignment,  and,  therefore,  it  is  not 
necessarily  an  act  of  bankruptcy  (o). 

A  conveyance  of  all  a  man*s  property  for  a  past  debt  to  one 
creditor  has,  however,  always  been  held  to  be  a  fraudulent  con- 
veyance within  the  bankruptcy  laws,  and  is  so  still,  even  although 
pressed  by  the  particular  creditor  to  make  the  transfer,  and  there 
is  no  distinction  in  this  respect  between  a  trader  and  a  non- 
trader  (/?). 

But  a  bill  of  sale  of  all  the  debtor*s  property,  with  a  substantial 
exception  of  some  farming  stock,  in  consideration  partly  of  a  past 
debt,  and  partly  of  a  fresh  advance  to  pay  off  an  importunate  credi- 
tor (no  part  of  the  money  reaching  the  debtor's  hands),  was  held 
not  to  be  an  act  of  bankruptcy  (9-), 


Pabt  VII. 
Chap.  IV. 


§  3.— Absenting  and  beginning  to  keep  House. 

The  third  class  of  acts  constituting  acts  of  bankruptcy  is  thus 
described  in  sect.  6,  sub-sect.  (3).  **  That  the  debtor  has,  with  in- 
tent to  defeat  or  delay  his  creditors,  done  any  of  the  following 
things,  namely,  departed  out  of  England,  or  being  out  of  England 
remained  out  of  England  ;  or,  being  a  trader  (r),  departed  from  his 
dwelling-house,  or  otherwise  absented  himself ;  or  begun  to  keep 
house ;  or  suffered  himself  to  be  outlawed"  (*). 


(o)  Judgment  of  Willes,  J.,  Lomax 
V.  Buxton,  40  L.  J.  (N.  S.)C.  P.  151, 
152. 

(p)  Ex  parte  Liickes,  In  re  Wood, 
41  L.  J.  (N.  S.)  Bankr.  21;  see  also 
Ex  parte  Cohen,  Re  Sparke,  41  L. 
J.  (N.  S.)  Bankr.  17;  where  James, 
L.  J.,  and  Mellish,  L.  J.,  treated  a 
bill  of  sale,  which  was  clearly  invalid 
nnder  sect.  01,  as  an  act  of  bankruptcy. 
See  sects.  91  and  92,  po9t,  Chap.  XI. 
§  7  &  §  8.  See  also  Jonet  v.  Harper, 
40  L.  J.  (N.  S.)  Q.  B.  69,  which, 
although  decided  nnder  the  former 
acts,  was  considered  as  applicable  to 
sect.  6.  snbsect.  (2 )  of  the  present  act, 
and  where,  although  the  transaction 
was  not  Toid  as  against  the  assignees. 


it  was  held  that  it  was  clearly  an  act 
of  bankruptcy. 

{q)  Lomax  v.  Buxt&n,  40  L.  J. 
(N.  S.)  C.  P.  150.  The  principle  of 
Hutton  V.  (Mtttwell,  1  E.  &  B.  16; 
22  L.  J.  (N.  S.)  Q  B.  78,  acted  upon, 
and  Oraham  r.  Chapnmn,  12  C.  B. 
Rep.  85 ;  21  L.  J.  (N.  S.)  C.  P.  173, 
impugned. 

(r)  For  the  definition  of  "  trader," 
see  ante,  p.  221. 

(j)  See  sect  6,  a nf^,  p.  220.  These 
acta  of  bankruptcy  were  those  com- 
prised in  the  34  &  35  Hen.  8,  c.  4,  the 
earliest  statute  of  bankruptcy,  and 
hare  been  continued  in  every  act  since, 
seeanftf,  p.  219. 
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Pabt  vii.        As  the  depai*tiug  or  rcmaiuing  oat  of  England,  or  departing^ iir 
cmap.  IV.    lyQii^g  absent  from  a  dwelling-house,  are  in  themselves  perfecdj 
innocent  matters,  it  is  necessary,  in  order  to  make  them  acts  of 
bankruptcy,  to  prove  hj  other  evidence  beyond  the  acts  tfaemselTei^ 
that  they  were  done  with  an  actual  intent  to  defeat  or  delay 
creditors  ;  so  tliat  if  a  case  were  tried  by  a  jury  as  to  whether  a 
trailer  had  committed  an  act  of  bankruptcy  or  not,  the  jad^e  would 
leave  to  the  jury,  first— Had  he  done  the  acts?     Had  he  de- 
I>arted  from  his  dwelling-house  ?     Had  he  remained  abroad,  or 
had  he  begun  to  keep  house  ?     And  secondly,  had  he  done  the 
act  with  intent  to  defeat  or  delay  his  creditors  ?     And  if  the  joiy 
found  that  he  had  not  done  the  act  to  defeat  or  delay  his  creditors, 
then  there  was  no  act  of  bankniptcy. 

This  class  of  cases,  therefore,  differs  from  the  conveyance  or 
transfer  of  property  falling  within  the  first  and  second  classes  of 
act«  of  bankniptcy,  where  the  act  involves  or  assumes  the  intent  to 
defeat  or  delay  the  creditors  (/). 


§  4. — Filing  a  Declakation  of  Inability  to  pat. 

The  fourth  act  of  bankruptcy  specified  is  "  That  the  debtor  has 
filed  in  the  prescribed  manner  in  the  court  a  declaration  admitting 
his  inability  to  jwiy  his  debts"  (m). 

The  following  rule  of  the  "Bankniptcy  Rules,  1870,"  prescribes 
the  manner : — 

Sect.  6.  Rule  16.  *'  A  declaration  by  a  debtor  admitting  his  inability  to  pay  his 

debts  shall  be  dated,  signed,  and  witnessed  according  to  the  form  in  the 
schedule,  and  shall  be  tiled  in  the  London  Bankruptcy  Court,  if  the 
debtor  shall  reside  or  carry  on  business  within  the  district  of  that  court; 

Sect.  S9.  and  where  the  debtor  neither  resides  nor  carries  on  business  within  the 
district  of  that  court,  it  shall  be  filed  in  the  court  within  the  district  of 
which  the  debtor  resides  or  carries  on  business/* 

The  following  is  the  form  of  declaration  of  inability  to  pay : — 

No  1. 

"The  Bankruptcy  Act,  1869." 

Sect.  6.  In  the  London  Bankruptcy  Court  [or  the  coiuity  coiul  of  holden 

at  ]. 

Rule  16.  I)  the  undersigned  A.  B.  of  ,  do  hcrebv  declare  that  I  reside  [or 

carry  on  business]  within  the  district  of  the  above-mentioned  court  [or 
where  filed  in  a  county  court,  that  I  do  not  reside  or  carry  on  busincM 
within  the  district  of  the  London  Bankruptcy  Court,  but  that  I  reside 

(f)  See  the  judgment  of  McUish,       Wood,  41  L.  J.  (N.  S.)  Bankr.  23. 
L.  J.,  in  £x  parte  Liicket,  In  re  (w)  See  sect.  6,  ante,  p.  220. 
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[or  carry  on  business]  within  the  district  of  the  above-mentioned  court],    Paei  vir. 
and  that  I  admit  that  I  am  unable  to  pay  my  debts.  Chaf.  iv. 

Dated  this  day  of  187     . 

Witness,  (Signed)        A.  B. 

G.  H.,  Registrar  of  the  court, 
or  L.  M.,  attorney  [adding  address]. 

It  is  to  be  observed  that  filing  a  petition  for  arrangement  by 
liquidation  under  section  125,  the  petition  involving  a  declaration 
of  inability  to  pay  (a?),  is  an  act  of  bankruptcy  within  this  fourth 
definition  (y). 

§  5.  — Execution  against  a  Trader. 

The  fifth  act  of  bankruptcy  specified  is  "  That  execution  issued 
against  the  debtor  on  any  legal  process  for  the  purpose  of  obtaining 
payment  of  not  less  than  fifty  pounds  has  in  the  case  of  a  trader  (z) 
been  levied  by  seizure  and  sale  of  his  goods"  (a). 

See  sect.  87,  and  its  bearing  on  this  act  of  bankruptcy,  post^ 
Chap.  XL  §  10. 


§  6. —Debtor's  Summons. 

The  following  is  the  sixth  and  last  of  the  acts  of  bankruptcy 
specified  in  the  statute: — 

"That  the  creditor  presenting  the  petition  has  served  in  the  prescribed 
manner  on  the  debtor  a  debtor's  summons  requiring  the  debtor  to  pay  a 
sum  due  of  an  amount  of  not  less  than  fifty  pounds,  and  the  debtor  bemg 
a  trader  has  for  the  space  of  seven  days,  or  not  being  a  trader  has  for 
the  space  of  three  weeks,  succeeding  the  service  of  such  summons, 
neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the  same "  {b). 

In  respect  of  this  act  of  bankruptcy  "  The  Bankruptcy  Act, 
1869,"  enacts  tliat— 

Sect  7.  "  A  debtor's  summons  may  be  granted  b^  the  court  on  a  ProcMdfngi 
creditor  proving  to  its  satisfaction  that  a  debt  sufficient  to  support  a  *"/ftJJ?°^ 
petition  in  banlu'uptcy  is  due  to  him  from  the  person  against  whom  the  sat^nKmiL 
summons  is  sought,  and  that  the  creditor  has  failed  to  obtain  payment 
of  his  debt,  after  using  reasonable  efforts  to  do  so.    The  summons  shall 
be  in  the  prescribed  form,  resembling,  as  nearly  as  circumstances  admit, 
a  writ  issued  by  one  of  her  Majesty's  superior  courts.    It  shall  state  that 
in  the  event  of  the  debtor  failing  to  pay  the  sum  specified  in  the  sum- 
Car)  See  the £ormiw*f, Chap. XVI.  (b)   See  "The  Bankruptcy  Act, 
§  5.                                                            1869,"  s.  6,  ante,  p.  220.    The  act  of 
(y)  Eao  parte  Duignan,  Its  Bis-      bankruptcy  dates  irom  the  expiration 
sell,  40  L.  J.  (N.   S.)  Bankr.  33;      of  the  seven  days  or  three  weeks, 
affirmed  on  appeal.  Id.  68.                        See  Ex  parte  Weir,  In  re  Weir,  41 
(z)  For  the  definition  of  trader  see      L.  J.  (Nf.  S.)  Bankr.  14,  noticed  post, 
ante,  p.  221.                                             p.  240.    As  to  the  computation  of 
(a)  See  sect.  6,  ante,  p.  220.                time,  see  ante,  p.  210. 
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Paet  VII.  monff,  or  to  compound  for  the  BAme  to  the  satisfaction  of  the  creditorii 
Chap.  IV.  petition  may  be  presented  against  him,  praying  that  he  may  be  adjudged 
a  bnnknipt.  The  summons  shall  have  an  indornement  tnereon  toths 
like  cflfectf  or  such  other  prescribed  indorsement  as  may  be  best  eaks- 
.  lated  to  indicate  to  t)ie  debtor  the  nature  of  the  document  served  npoo 
him,  and  the  consequences  of  inattention  to  the  requisitions  thereii 
made. 

**  Any  debtor  ser^'cd  with  a  debtor*s  summons  may  apply  to  the  cooit, 
in  the  prescribed  manner  and  within  the  prescribed  time,  to  dismia 
such  summons,  on  the  ground  that  he  is  not  indebted  to  the  creditor 
serving  such  summons,  or  t)iat  he  is  not  indebted  to  such  amount  as  will 
justify  such  creditor  in  presenting  a  bankruptcy  petition  against  him; 
and  the  court  may  dismiss  the  summons,  with  or  without  costs,  if  sstis- 
licd  with  the  alfegations  made  bv  the  debtor,  or  it  may,  upon  rnxk 
security  (if  any)  being  given  as  tfie  court  may  require  for  payment  to 
the  creditor  of  the  debt  alleged  by  him  to  be  due,  and  the  costs  of  esta- 
blishing such  debt,  stay  all  proceedings  on  the  summons  for  such  tine 
as  will  be  required  for  the  trial  of  the  question  relating  to  such  debt: 
provided  that  when  the  summons  shall  have  issued  from  the  Londw 
Court  of  Bankruptcy,  such  trial  shall  be  had  either  before  such  court  or 
before  any  other  court  of  competent  Jurisdiction,  and  when  the  snmmoni 
shall  have  issued  from  a  county  court,  before  such  court  in  all  cases  in 
which  it  has  now  jurisdiction,  and  in  all  other  cases  before  some  compe- 
tent tribunal." 

A  secured  creditor  may  obtain  a  debtor's  summons,  and  he  is 
not  obliged  to  ji^ivo  up  the  securities  in  the  first  instance.  That 
question  docs  not  arise  until  the  petition  for  adjudication  in  bank- 
ruptcy. Therefore  the  fact  that  the  creditor  has  issued  writs  of 
attachment  agaiust  persons  holding  property  of  the  debtor,  does 
not  disentitle  the  creditor  to  the  debtor's  summons  (c). 

The  following  "Bankruptcy  Rules,  1870,"  relate  to  a  debtor's 
summons : — 

Sect.  7.  Kule  17.  "A  debtor's  summons,  according  to  the  form  in  the  schedule, 

Sect.  69,  may  be  granted  by  the  I^ndon  Bankruptcy  Court  if  the  debtor  resides  or 
carries  on  business  within  the  district  of  that  court,  and  where  the  debtor 
neither  resides  nor  carries  on  business  within  the  district  of  that  court, 
it  may  be  granted  by  the  court  within  the  district  of  which  the  debtor 
resides  or  carries  on  business." 

Kule  18.  "A  creditor  desirous  that  a  debtor's  summons  may  be  granted 
must  file  nn  affidavit  of  the  truth  of  his  debt,  and  lodge  the  summons, 
together  with  two  copies  thereof  and  three  copies  of  his  particulars  of 
demand." 

Kule  19.  ^*  The  particulars  of  demand  shall  be  expressed  with  reason- 
able and  convenient  certainty  as  to  dates  and  all  other  matters,  but  no 
objection  shall  be  allowed  to  the  particulars  unless  the  court  shall  con- 
sider  that  the  debtor  has  been  misled  by  them." 

Kule  20.  **  The  registrar  shall  seal  such  particulars,  and  such  particulars 

(r)  In  re  Giles^  Ex  parte  yfauritz^      cation  in  bankruptcy  would  be  to  dis- 
39  L.  J.  (N.  S.)  Bankr.  56.    James,      charge  the  attacbnients." 
L.  J.,  said,  "  The  effect  of  an  adjndi- 
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shall  then  be  deemed  part  of  tlie  summons,  and  the  original  summons     Paet  vil. 
shall  be  filed  and  the  copies  be  sealed  and  issued  to  the  creditor."  chaf.  iv. 

Rule  21.  **  Every  debtor's  summons  shall  be  indorsed  with  the  name 
and  place  of  business  of  the  attorney  actually  suing  out  the  same,  but  in 
case  no  attorney  shall  be  employed  for  the  purpose,  then  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out  by  the  creditor  in 
person." 

Rule  22.  **  There  shall  be  indorsed  on  the  debtor's  summons,  in  addi-  sect.  7. 
tion  to  an  intimation  of  the  consequences  of  neglect  to  comply  with  the 
requisitions  of  the  summons,  a  notice  to  the  debtor  that  if  he  disputes 
the  debt  and  desires  to  obtain  the  dismissal  of  the  summons  he  must  file 
an  affidavit  with  the  registrar  within  seven  days  in  the  case  of  a  trader, 
and  three  weeks  in  the  case  of  a  non- trader,  stating  that  he  is  not  so 
indebted,  or  only  so  to  a  less  amount  than  50/." 

Rule  23.  ^*  Where  a  debtor  files  the  above-mentioned  affidavit  the 
registrar  shall  fix  the  time  and  place  at  which  the  application  for  thp 
dismissal  of  the  summons  will  be  heard  by  the  court,  and  give  notice 
thereof  to  the  creditor  and  debtor  three  days  before  the  day  so  fixed." 

Rule  24.  **■  Where  proceedings  on  a  (Jebtor's  summons  have  been  stayed  Soct.  7. 
for  the  trial  of  the  question  of  the  validity  of  the  debt  claimed  therein, 
and  such  question  has  been  decided  against  the  validity  of  the  debt,  the 
debtor  on  production  of  the  judgment  of  the  court,  or  an  office  copy 
thereof,  shall  be  entitled  to  have  the  debtor's  summons  dismissed  and, 
if  the  court  thinks  fit,  with  costs,  but  the  order  for  costs  shall  not  be 
enforced  for  seven  days,  or  where  the  creditor  has  lodged  a  notice  show- 
ing that  he  has  taken  the  necessary  steps  to  set  aside  the  judgment, 
until  after  the  final  decision  thereon." 

Rule  25.  "  Where  proceedings  on  a  debtor's  summons  are  stayed  upon 
security  being  given,  the  creditor  shall  take  or  continue  proceedings  for 
the  payment  of  tlie  debt  within  twenty-one  days  of  the  date  on  which 
the  security  was  completed,  and  shall  prosecute  the  same  with  effect 
and  without  delay,  and  if  he  fail  so  to  do  the  debtor  shall  be  entitled  to 
have  the  summons  dismissed  with  costs." 

As  to  a  debtor's  summons  by  a  public  officer  or  by  an  agent  of 
a  co-partnership,  see  Rule  16,  post^  p.  242. 

See  also  Rule  41,  post,  p.  25o,  postponing  adjudication  in  the 
case  of  a  disputed  debtor's  summons. 

No.  2,  Affidavit  for  summoning  a  Debtor, 

"Tlie  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect.  7. 

holden  at  ]. 

I,  C.  D.  of  make  oath  and  say, 

1.  That  A.  B.  is  justly  and  truly  indebted  to  me  in  the  sum  of  [the  Ruiois. 
amount  of  the  debt"]  for  [o^c,  stating  the  nature  of  the  debt  with  certainty 

and  precision"], 

2.  That  the  said  A.  B.  [where  application  to  a  county  court,  does  not 
reside  or  carry  on  business  within  the  district  of  the  London  Bankruptcy 
Court,  but]  resides  [or  carries  on  business]  at  ,  within  the 
district  of  this  court  [and  where  debtor  is  a  trader,  carries  on  the  trade 
of               at               \, 

•  3.  That  an  account  in  writing  of  the  particulars  of  my  demand  was, 
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Part  VII.    On  or  ftbout  the  day  of  187     ,  sent  by  post  [or  at  tki m 

c  MAr  IV.     may  Itr]  to  the  said  A.  D.,  and  that  payment  of  toe  same  haibeaa 
more  tlian  one  occasion  required  to  be  made  of  the  said  A.  & 

4.  That  I  did,  on  the        day  of        inatant  [or  last],  apply  [dreMi 
application  to  be  made]  to  the  aaid  A.  B.  peraonmUy  [or  urtifwui,  » 
conUng  to  theffu't],  for  payment  of  the  said  debt. 
Sworn,  &c, 

SnTVs.^If  the  appliraiion  wom  made  bjf  cmy  atherpemm  ikon  the  enfi- 
tor  it  must  iw  depoBed  to  by  such  pereon. 

No.  3.  Affiilavitfor  summoning  Debtors  in  I^artnerskip. 

"The  Bankruptcy  Act,  1869." 

s««t.  7.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

liohlcn  at  ]. 

'I,  C.  D.  of  make  oath  and  say, 

Rule  18.  1.  That  A.  B.  and  C.  D.  are  justly  and  truly  indebted  to  me  in  tbe 

sum  of  [//tr  amount  of  the  dehi\  for  [citr.,  statit^ff  the  nahgre  f^  the  ddi 
with  rrrtainty  and  prevision^ 

2.  That  the  said  A.  B.  and  C.  D.  [where  application  to  a  covnty  eovt 
do  not  reside  or  carry  on  business  within  the  district  of  the  Londoi 
]{ankru])tcy  Court,  but]  reside  [or  carry  on  busineaa]  at  ,wit]uB 
the  dibtrict  of  this  court  [and  where  debtors  are  traders^  cany  on  the  tcads 
of               at               ]. 

3.  That  an  account  in  writing  of  the  particulars  of  my  demand  was, 
on  or  about  the  day  of  187  ,  sent  by  post  [or  as  the 
rase  may  be\  to  the  said  A.  il,  and  C.  D.,  and  that  payment  of  the  same 
lia»  been  on  more  than  one  occasion  required  of  them. 

4.  That  I  did,  on  the  day  of  instant  [or  last],  apply 
[or  cause  application  to  be  made]  to  the  said  A.  B.  and  C.  D.  [or  one  ^ 
them]  personally  [or  olhenciite^  accordiny  to  Uiefaci"]^  for  payment  of  the 
said  debt. 

Sworn,  &c. 

Note. — If  the  application  teas  made  Ify  any  otJier  person  than  the  credi- 
tor it  must  be  dr^tosal  to  by  such  person. 

No.  4.  Dcbtor^s  Summons, 

**Thc  Bankruptcy  Act,  18G9." 

Sect  7.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

liolden  at  ]. 

Victoria  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith. 

To  A.  B.  [or  A.  B.  and  C.  D.]  of 
Rule  17.  We  warn  you  that  unless  within  seven  days  [if  a  trader,  or  three 

weeks  if  a  iion-tra(h!r'\  ailer  the  service  of  this  summons  on  you,  exclu- 
sive of  the  day  of  such  service,  vou  do  pay  to  C.  D.  of  ,  the  sum 
of              ][)ounds,               shillfngs,  and                pence  [and  to  F.  K.  of 

,  in  tlie  county  of  ,  the  sum  of  pounds, 

sIiillingH,  and  pence,  and  so  on  if  more  than  t\co  creditors']^  being 

the  sum  [or  sums]  claimed  of  you  by  him  [or  thenilf  according  to  the 
particulars  hereunto  annexed,  {ov  [state  consiileration]^  or  shall  compound 
for  the  same  to  his  [or  their]  satisfaction,  you  will  have  committed  an 


debtor's  summons.  236 

set  of  bankruptcy,  in  respect  of  which  you  may  be  adjudged  a  bankrupt,    Paet  vii. 
on  a  bankruptcy  petition  being  presented  by  the  said  CD.  [and  P.  K.],    CHAr.  iv. 
unless  you  shall  nave,  within  the  time  aforesaid,  applied  to  the  court  to 
dismiss  this  summons,  on  the  ground  that  you  are  not  indebted  to  him 
Tor  them]  in  the  sum  claimed,  or  that  you  are  indebted  to  him  [or  them] 
in  a  sum  less  than  fifty  pounds. 

Given  under  the  seal  of  the  court  this  day  of  18    . 

Registrar. 
To  be  indorsed  on  Summons. 

YOU  ARE  SPECIALLY  TO  NOTE, 

That  the  consequences,  which  will  follow  any  neglect  to  comply  with 
the  requisitions  contained  in  the  summons,  are  that  you  may  be  adjudged 
a  bankrupt  on  the  petition  of  C.  D.  [and  F.  K.,  dc!\  should  you  not  pay 
to,  or  compound  with  him  [or  them]  for  the  sum  claimed  within  seven 
days  [or  three  weeks,  as  the  case  may  be]  from  the  service  of  this  sum- 
mons on  you. 

If,  however,  you  are  not  indebted  to  the  said  C.  D.  [and  F.  K.,  dc,"] 
in  the  sum  claimed,  or  are  only  indebted  to  him  [or  them]  in  a  sum  less 
than  fifty  pounds,  you  must  make  application  to  the  court  within  the 
like  number  of  days  to  dismiss  this  summons,  by  filing  with  the  registrar 
an  affidavit  stating  that  you  are  not  so  indebted,  or  only  so  to  a  less 
amount  than  fifty  pounds,  who  will  thereupon  ^x  a  day  for  the  hearing 
of  your  application. 

Lu  M.j  attorney  suing  out   this   summons,   carrying   on   business  Rule  31. 
at 

or 

This  summons  is  sued  out  by  C.  D.  [and  F.  K.,  dc."]  in  person. 

"The  Bankruptcy  Rules,  1870,"  provide  a  form  of  debtors'  sum- 
mons book  to  be  kept  by  the  registrar  of  a  county  book  {d). 

Service  of  Debtor's  Summons.^ — The  following  "  Bankruptcy 
Rules,  1870,"  relate  to  the  service  of  a  debtor's  summons  or  a 
bankruptcy  petition  : — 

Rule  59.  **A  debtor^s  summons  shall  be  personally  served  within 
twenty-one  days  from  the  date  of  the  summons,  by  aelivering  to  the 
debtor  a  sealed  copy  of  the  summons." 

Rule  60.  **  A  bankruptcy  petition  shall  be  personally  served  seven 
days  before  the  day  of  its  hearing  by  delivering  to  the  debtor  a  sealed 
copy  of  the  filed  petition." 

Rule  61.  **  A  debtor's  summons  or  a  petition  shall  be  served  upon  the  Secu.  7  ft  8. 
debtor  by  an  officer  or  a  bailifif  of  the  court  or  ,bv  the  creditor  or  his 
attorney  ;  but  if  personal  service  cannot  be  effected,  the  court  may  grant 
extension  of  the  time  for  service,  or  if  the  court  is  satisfied  by  affidavit  that 
the  debtor  is  keeping  out  of  the  way  to  avoid  such  service,  it  may  order 
service  to  be  maae  by  delivery  of  the  summons  or  petition  to  some  adult 
inmate  at  his  usual  or  last  known  place  of  residence  or  business,  or  it 
may  order,  in  the  case  of  a  summons,  that  a  notice  of  the  granting  of  the 
summons,  according  to  the  form  in  the  schedule,  be  eazetted,  and  that 
the  publication  of  such  notice  in  the  Gazette  shall  be  deemed  to  be  ser- 
vice on  the  debtor  on  the  seventh  day  after  such  publication ;  or  in  the 

(rf)  Form,  No.  108. 
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Part  VII.    casc  of  a  petition,  the  court  mav  order  that  s  notice,  according  to  tk 

.£3^IjJXl.  form  in  tlie  schedule,  he  gazetted,  requiring  the  debtor  to  appear  it  tit 

liearinf;  of  the  petition  on  the  day  named,  beings  not  less  than  fomtea 

days  at'ter  tlie  publication  of  the  notice,  and  that  such  notice  slitll  be 

deemed  to  be  served  on  the  debtor.** 

Rule  G2.  '*  Notice  of  the  publication  in  the  Gazette  of  the  order  of  tk 
court  shall  be  given  in  one  local  paper  according  to  the  form  in  tk 
schedule." 

Rule  G3.  "  Service  of  the  summons  or  petition  shall  be  proTed  br 
aflidavit  with  a  sealed  copy  of  summons  or  petition  attached  and  fik) 
in  court  forthwith  after  the  service.** 

Rule  G4.  "An  application  for  extension  of  time  for  serrice  of  a  dehtor'i 
summons  or  a  petition  shall  be  in  writing,  and  need  not  be  aappoitedbr 
affidavit,  unless  in  any  casc  the  court  shall  otherwise  require."* 

Service  out  of  the  Jurisdiction  of  the  Local  District  Court]— 

Service  out  of  the  jurisdiction  of  the  local  court  issuing  the  sum- 
mons is  not  expressly  provided  for.  Nevertheless^  the  act  con- 
tnin.s  the  following  regulation  with  respect  to  proceedings  in  bank- 
ru|)tcy:  "  Subject  to  the  provisions  of  this  act  every  court  having 
original  jurisdiction  in  bankruptcy  shall  be  deemed  to  be  the  same 
court,  and  to  have  jurisdiction  throughout  England**  (e). 

Service  must  be  in  England,] — Neither  the  act  nor  the  mlei 
have  expressly  or  by  necessaiy  implication  enabled  service  to  be 
made  out  of  England  cither  by  the  London  or  local  courts;  and, 
therefore,  the  truo  construction  is  they  were  onlj  intended  to 
authorize  service  within  it  Service,  therefore,  cannot  be  made  in 
Ireland.  No  great  injustice  can  residt  from  this  constrnctioD,  for  if 
a  debtor,  with  intent  to  defeat  or  delay  bis  creditors,  has  departed 
from  England,  or  being  out  of  England  has  remained  out  of  Eng- 
land, that  is  nn  act  of  bankruptcy,  and  there  is  no  occasion  to  resort 
to  a  debtors  summons.  But  if,  on  the  other  hand,  the  debtoi's 
residenco  is  out  of  England,  the  act  intends  to  except  such  a  case 
from  its  operation,  as  being  one  which  ought  to  be  dealt  with  bj 
the  courts  of  the  country  where  the  debtor  resides  (f). 

Questions  of  this  kind,  however,  arc  not  likely  to  arise  oflen  in 
local  bankruptcy  courts. 

No.  5.  Affitlavit  of  Service  of  Debtors  Summons. 
"  The  Bankruptcy  Act,  1809.** 

Rnie63.  In  the  London  Bankruptcv  Court  [or  the  county  court  of 

holden  at  1. 

In  the  matter  of  a  debtor's  summons  by  C.  D.  of 
[and  F.  K.  of  ,  &c.]  against  A.  B.  of 

I,  L.  M.  of  ,  make  oath  and  say: — 

1.  That  1  did,  on  the  day  of  187     ,  serve  th« 

above-mentioned  A.  B.  with  a  copy  of  the  above-mentioned  summons, 

(e)  See  sect.  W),  pont,  p.  244,  note,       O'Loffhlen,  40  L.  J.  (N.  S.)  Bankr. 
and  fintr,  p.  203.  28. 

(/)  £'x  parte  O'Loffhlen,  In  re 
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daly  sealed  with  the  seal  of  the  court,  by  delivering  the  same  pefsonally    Part  vii. 
to  the  said  A.  B.  ^''^^'  ^^- 

Sworn  at,  &c.  L.  M. 

No.  6.  Substituted  Service  of  Debtor's  Summons,    Notice  in  Gazette, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect.  7. 

holden  at  J. 

To  A.  B.  of 

In  the  matter  of  a  debtor^s  summons  issued  against  you  by  C.  D.  Rule  61. 
of  [and  F.  K  of  ,  &c.] 

Take  notice,  that  a  debtor's  summons  having  been  granted  against 
you  by  this  court,  the  court  has  ordered  that  the  publication  of  this 
notice  in  the  London  Gazette  shall  be  deemed  to  be  service  of  such 
summons  on  you  on  the  seventh  day  after  such  publication. 

The  summons  can  be  inspected  by  you  on  application  to  this  court. 

Dated  this  day  of  187    . 

Registrar. 

No.  7.  Substituted  Service  of  Debtor's  Summons,    Notice  in  Local  Paper, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  sect.  7. 

holden  at  J. 

To  A.  B.  of 

In  the  matter  of  a  debtor's  summons  issued  against  you  by  C.  D.  Rale  ei. 
of  [and  F.  K.  of  ,  Ac] 

Take  notice,  that  a  debtor's  summons  having  been  granted  against 
you  by  this  court,  the  court  has  ordered  that  the  publication  of  a  notice 
of  the  granting  of  the  summons  in  the  London  Gazette  shall  be  deemed 
to  be  service  on  you  of  such  summons  on  the  seventh  day  after  such 
publication. 

The  summons  can  be  inspected  by  you  on  application  to  this  court. 

Dated  this  day  of  1 87     . 

Registrar. 

Application  to  dismiss  the  Summons.'] — It  will  be  seen  that 
the  debtor  may  apply  to  the  court  to  have  the  summons  dismissed 
on  two  grounds,  and  those  only,  viz.,  that  he  is  not  indebted  at  all, 
or  that  he  is  not  indebted  to  the  amount  required.  On  such  appli- 
cation the  court,  however,  may  allow  the  debtor  to  ask  that,  on  his 
giving  security,  the  proceedings  may  be  stayed  pending  the  trial  of 
the  question  whether  the  debt  is  really  due. 

Under  the  above  provisions,  therefore,  proceedings  cannot  bo 
stayed  on  any  other  ground,  as  that  there  is  some  supposed  equity 
interfering  with  the  creditors  setting  up  the  debt;  although  any 
such  equity,  if  existing,  may  be  available  when  the  application  for 
an  adjudication  comes  to  be  considered  (^). 

(y)  Ex  parte  Ellis,  Re  Kain,  40  L.  J.  (N.  S.)  Bankr.  77. 
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n^*^  ^U'  ^^'  ^'  ^ffi^^'^t  <^  Application  io  dismiss  Debtor's  &immoms. 

In  the  matter  of  a  debtor*8  summons  hj  C.  D.  [F.  KL,  Ac]  againit 

^^^  ^'  A.  B. 

I,  A.  B.  of  ,  make  oath  and  say : — 

uuie  19.  That  I  am  not  indebted  to  C.  D.  [and  F.  K.,  &c.]  in  the  r^gv^ffitel 

amount  of  tlie  sum  claimed  in  the  summons  [or  that  I  am  only  indeotea 
to  C.  D.  [or  F.  K.  or  G.  H.]  in  sum  of  being  part  of  the  sum 

claimed  m  the  summons,  or  that  I  am  not  indebted  to  C.  D.  [and  F.  K, 
&c.]  in  such  an  [aggregate]  amount  as  will  justify  him  [or  them]  in 
presenting  a  bankruptcy  petition  against  me]. 

Sworn,  &c.  (Signed)        A.  B. 

No.  9.  Order  on  Application  to  dismiss  Debtor's  Summons. 
**  The  Bankruptcy  Act,  1869." 
Sect  7.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  1. 

In  the  matter  of  a  debtor  summons  by  C.  D.  against  A.  B. 
Upon  the  application  of  A.  B.  to  dismiss  this  summons  and  upon  read- 
ing the  affidavit  of  A.  B.,  and  upon  hearing  C.  D.  {if  present)^  it  is  ordered 
that  this  summons  be  dismissed  [and  that  the  said  C.  D.  {or  as  ths  case 
may  be)  shall  pay  to  the  said  A.  B.  the  sum  of  for  costal,  [or 

that  the  said  A.  B.  enter  into  a  bond  in  the  penal  sum  of  [doubts  the 
alleged  debt]  with  such  two  sufficient  sureties  as  the  court  shall  approve 
of  to  pay  [or  deposit  with  the  registrar  the  sum  of  as  security 

for  the  payment  of]  such  sum  or  sums  as  shall  be  recovered  by  C.  D.  [or 
as  the  case  may  he^  against  the  said  A.  B.  in  any  proceedings  taken  or 
continued  against  liim  for  the  recovery  of  the  demand  mentioned  in  such 
summons,  together  with  such  costs  as  shall  be  given  by  the  court  in 
which  such  proceedings  are  had. 

And  it  is  further  ordered  that  all  proceedings  on  this  summons  shall 
be  stayed  until  the  court  in  which  the  proceedings  shall  be  taken  shall 
have  come  to  a  decision  thereon]. 

Given  under  the  seal  of  the  court  this  day  of 

187    . 

By  the  court, 

Registrar. 

When  the  debt  is  paid  although,  aft^r  the  seven  days  or  three 
weeks,  the  act  of  bankruptcy  committed  at  the  expiration  of  the 
time  mentioned  in  the  debtor's  summons,  ceases  to  be  an  act  of 
bankruptcy  on  which  the  debtor  can  be  adjudicated  a  bankrupt, 
and  therefore  the  creditor  may  safely  receive  payment  of  his  debt, 
for  although  he  necessarily  had  notice  of  the  act  of  bankruptcy 
committed  by  nonpayment,  the  consequence  of  receiving  the 
amount  afterwards,  does  not  place  him  in  the  dilemma  of  receiving 
the  amount.,  and  having  to  refund  it  in  the  event  of  a  subsequent 
adjudication  by  another  creditor  (on  the  ground  that  the  title  of 
the  trustee  relates  back  to  the  prior  act  of  bankruptcy) ;  for  on 
the  debt  ceasing  by  the  act  of  payment,  the  act  of  bankruptcy  also 
ceases  (A). 

(A)  See  judgment  of  Mellisb,  L.  J.,  Ex  parte  Weir,  In  re  Weir,  41  L.  J. 
(N.  S.)  Bankr.  14. 
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§  7. — ^Proceedings  under  "  The  Absconding  Debtors  Act, 

1870." 

The  provisioDs  of  "The  Absconding  Debtors  Act,  1870" (33  & 
34  Vict.  c.  76),  although  intimatelj  ana  essentially  connected  with 
the  act  of  bankruptcy  by  debtors  summons,  require  to  be  noticed 
under  a  distinct  head. 


Paut  VTI. 
CBAr.  IV. 


That  act  reciting  that  "  the  laws  now  in  force  for  the  arrest  of 
debtors  absconding  from  England  are  insufficient  for  that  purpose, 
and  whereas  frauds  may  be  perpetrated  upon  creditors  by  insol- 
vent debtors  departing  for  distant  countries  before  the  necessaiy 
proceedings  can  be  taken  to  make  them  bankrupt,"  enacts — 

Sect  1.  "  That  the  provisions  of  the  *  Bankruptcy  Act,  1869,'  be  ex- 
tended in  manner  following :  the  court  may,  by  warrant  addressed  to 
any  constable  or  prescribed  officer  of  the  court,  cause  a  debtor  to  be 
arrested  and  safely  kept  as  prescribed  until  such  time  as  the  court  may 
order,  if,  after  a  debtor's  summons  has  been  granted  in  the  manner  pre- 
scribed by  the  said  act,  and  before  a  petition  of  bankruptcy  can  be  pre- 
sented against  him,  it  appears  to  the  court  that  there  is  probable  reason 
for  believinj;  that  he  is  about  to  go  abroad,  with  a  view  of  avoiding 
payment  of  the  debt  for  which  the  summons  has  been  granted,  or  of 
avoiding  service  of  a  petition  of  bankruptcy,  or  of  avoiding  appearing  to 
such  petition,  or  of  avoiding  examination  in  respect  of  his  affairs,  or 
otherwise  avoiding,  delaying,  or  embarrassing  proceedings  in  bank- 
ruptcy: provided  always,  that  nothing  herein  contained  shall  be  con- 
straed  to  alter  or  qualify  the  right  of  the  debtor  to  apply  to  the  court  in 
the  prescribed  manner  to  dismiss  the  said  summons  as  m  the  said  act  is 
provided,  or  to  pay,  secure  or  compound  for  the  said  debt  within  the 
time  by  the  said  act  provided  without  being  deemed  to  have  committed 
an  act  of  bankniptcy ;  and  provided  also,  that  upon  any  such  payment 
or  composition  being  made  for  such  security  offered  as  the  court  shall 
think  reasonable,  the  said  debtor  shall  be  discharged  out  of  custody, 
unless  the  court  shall  otherwise  order." 

Sect.  2.  "  No  arrest  shall  be  valid  or  protected  under  this  act  unless 
the  debtor  before  or  at  the  time  of  his  arrest  shall  be  served  with  the 
debtor's  summons." 

Sect.  3.  "  No  payment  or  composition  of  a  debt  made  or  security  for 
the  same  given  after  an  arrest  made  under  the  provisions  of  this  act 
shall  be  exempted  from  the  provisions  of  the  said  act,  relating  to 
fraudulent  preferences." 

Sect.  4.  *^  The  terms  used  in  this  act  shall  have  the  same  meaning  as 
they  have  in  the  said  recited  act,  and  this  act  shall  be  read  and  construed 
therewith." 

Sect.  5.  *'  The  costs  and  fees  to  be  charged  in  respect  of  any  proceed- 
ings authorized  shall  be  prescribed  in  the  like  manner  in  which  costs 
and  fees  to  be  charged  in  respect  of  proceedings  under  the  *  Bankruptcy 
Act,  1869,'  are  respectively  directed  by  that  act  to  be  prescribed." 


ProTliilont  of 
Bankruptcy 
Act,  1869, 
extended. 


WhenaiTett 
not  valid. 


Secority  f#ir 
debt  given 
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paet  VII.    §  8.— The  Time  within  which  Acts  of  Bankruptct  must  bb 

Chaf.  IV.       * 

committed. 

"The  Bankruptcy  Act,  1869,"  s.  6,  enacts,  that  no  person  shall 
he  adjudged  a  bankrupt  on  anj  of  the  grounds  mentioned  in  the 
act  '*  unless  the  act  of  bankruptcy  on  which  the  adjudication  is 
grounded  has  occurred  within  six  months  before  the  presentation 
of  the  petition  for  adjudication"  (i\ 

Where  the  alleged  act  of  bankruptcy  is  a  debtor's  summons  and 
neglect  to  pay  under  sub-sect.  (6)  of  sect.  6  of  the  act,  the  act  of 
liankruptcy  dates  from  the  expiration  of  the  time  (seven  days  or 
three  weeks  as  the  case  may  be),  although  proceedings  on  the 
summons  have  been  stayed  under  sect.  7,  beyond  that  time  (k). 

(i)  See  the  section,  ante,p,  220.  the  computation  of  time,  see  anUey 

(k)  Ex  parte   Weir,  In  re  Weir^      p.  210. 
41  L.  J.  (N.  S.)  Bankr.  14.    As  to 
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CHAPTER  V. 

THE  PETITION  IN  BANKRUPTCY. 

§  1. — The  Presentation  op  the  Petition. 

§  2.— Verification  op  Petition. 

§  3. — Service  of  Petition. 

§  4.— Notice  by  Debtor  op  Intention  to  dispute  Petition. 

§  5. — Restraint  of  Actions  and  Leqal  Proceedings  after 
Petition. 

§  6. — Appointment  of  Receiver  or  Manager  after  Petition. 


§  1. — The  Presentation  of  the  Petition. 

The  mode  of  proceeding  to  obtain  an  adjudication  of  bankruptcy 
is  by  presenting  a  petition  to  the  court,  praying  that  the  debtor 
be  adjudged  a  bankrupt,  and  alleging  one  or  more  ''  acts  of  bank- 
ruptcy "  as  the  ground  for  such  adjudication  (a). 

Cost  of  Proceedings  in  the  first  instance.'] — "  The  Bankruptcy 
Rules,  1870,"  direct  that— 

Rale  31.  **  The  petitioning  creditor  shall,  at  his  own  costs,  file  and 
prosecute  his  petition  and  the  proceedings  under  any  order  of  adjudica- 
tion made  thereon,  until  the  appointment  of  a  creditors*  trustee  ;  and  the 
court  shall  make  order  for  the  payment  of  such  costs  out  of  the  first  net 
proceeds  of  the  estate  of  the  bankrupt.** 

Where  to  he  filed.y-'' The  Bankruptcy  Rules,  1870,"  direct 
that— 

Rule  26.  "  A  bankruptcy  petition  shall  be  filed  in  the  London  Bank- 
ruptcy Court  if  the  debtor  resides  or  carries  on  business  within  the  dis- 
trict of  that  court,  and  where  the  debtor  neither  resides  nor  carries  on 
business  within  the  district  of  that  court,  it  shall  be  filed  in  the  coiut 
within  the  district  of  which  the  debtor  resides  or  carries  on  business.** 

This  rule  is  in  accordance  with  sect  59  of  the  act,  which  enacts, 
with  respect  to  the  courts  haying  jurisdiction  in  bankruptcy,  that 
<'  if  the  person  sought  to  be  adjudged  a  bankrupt,  being  resident  in 
England,  do  not  reside  or  carry  on  business  within  the  London 
Bankruptcy  District  Court,  '  the  court'  shall,  subject  to  the  provi- 


(a)  See  "  The  Bankruptcy  Act,  1869,*'  s.  6,  ante  p.  220. 
D.     VOL.  II.  B 
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rower  to 
■•rtMent  pefl< 
tl«Mi  HKaiiiitt 

(»lie  IMUtlMi. 

Property  of 


PAmTVii.    sions  hereinafler  contained  for  removing  the  proceedingSy  meui 

— *^^'    •-  the  county  court  of  the  district  in  which  such  person  resides  or 

carries  on  business,  hereinafter  referred  to  as  the  local  bankmptcj 

court"  (*). 

As  to  what  constitutes  a  residence  or  carrying  on  business,  see 
ante,  Vol.  L,  p.  131. 

The  Time /or  Preseniation,']— The  petition  must  be  presented 
within  six  months  of  the  occurrence  of  the  act  of  bankruptcy,  on 
which  it  is  grounded  (c). 

Presentation  in  the  case  of  Partnerships.']  — "  The  Bankruptcy 
Act,  1869,"  enacts  that— 

Sect  100.  "  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to 
present  a  bankruptcy  petition  against  all  the  partners  of  a  firm  may 
present  such  petition  against  any  one  or  more  partners  of  such  firm 
without  including  the  others.** 
Sect.  102.  "  Where  one  member  of  a  partnership  has  been  adjudicated 
T»ited7n***  ^  *  bankrupt,  any  other  petition  for  adjudication  against  a  member  of  the 
uuM  trustee,  same  partnership  Rhall  be  filed  in  or  transferred  to  the  court  in  which 
the  first-mentioned  petition  is  in  course  of  prosecution,  and,  unless  the 
court  otherwise  directs,  the  property  of  such  last-mentioned  member 
shall  vest  in  the  trustee  appointed  in  respect  of  the  property  of  the  first- 
mentioned  member  of  the  partnership,  and  the  court  may  gire  such 
directions  for  amalgamating  the  proceedings  in  respect  of  the  properties 
of  Uie  members  of  the  same  partnership  as  it  thinks  just.** 

By  Company  or  Copartnership,"] — "The  Bankruptcy  Rules, 
1870,-  direct  that— 

Rule  15.  **  A  bankruptcy  petition  or  debtor's  summons,  against  any 
debtor  to  any  copartnership  duly  authorized  to  sue  and  be  sued  in  the 
name  of  a  public  officer  or  agent  of  such  co-partnership,  may  be  presented 
by  or  sued  out  by  such  public  officer  or  agent  as  the  nommal  petitioner 
or  plaintiff  for  and  on  behalf  of  such  co-partnership,  on  such  poblie 
officer  or  agent  filing  an  affidavit,  according  to  the  form  in  the  sche- 
dule (cQ,  stating  that  he  is  such  public  officer  or  agent,  and  that  he  is 
authorized  to  present  or  sue  out  such  petition  or  debtor's  summons. 
Where  a  corporate  body  is  petitioner  or  plaintiff,  any  affidavit  in  support 
of  such  petition  or  debtor's  summons  may  be  made  by  a  director  or  other 
officer  on  its  behalf.** 

Identification  of  Petitioner.]  ~"  The  Bankruptcy  Rula,  1870," 
provide  that — 

Rule  28.  "  Where  a  petitioning  creditor  is  not  known  to  the  registrar 
of  the  court,  or  the  petition  shall  not  be  attested  by  an  attorney,  the 
petition  shall  not  be  nled  until  the  petitioner  shall  be  identified  to  the 
satisfaction  of  the  registrar.*' 


(()  See  sect,  69,  ante^  p.  201.  {d)  No  form  of  affidavit  is  givoi 

{e)  See  sect.  6  of  **  The  Bankruptcy      expressly  for  this  purpose. 
Act,  1869/'  ante,  p.  220. 
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Appointment  of  Time  and  Place  for  hearing  the  Petition^]  —    ^**  TJ'* 

Role  34.  "  The  registrar  shall  appoint  the  time  and  place  on  which  ---" 

the  petition  will  be  heard,  and  notice  thereof  shall  be  written  on  the 
petition  and  sealed  copies,  and  where  the  petition  has  not  been  served 
the  registrar  may  from  time  to  time  alter  the  first  day  so  appointed,  and 
appoint  another  day  and  hour." 

Form  of  Petition."]  — 

Rule  27.  "  Every  petition  shall  be  fairly  written  or  printed,  or  partly  Sect  u. 
written  and  partly  printed,  on  parchment  or  paper  according  to  the  form 
in  the  schedule,  ana  no  alterations,  interlineations,  or  erasures  shall  be 

Eermitted  without  leave  of  the  registrar,  except  so  far  as  the  same  may 
e  necessary  in  order  to  adapt  the  printed  form  to  the  circumstances  of 
the  particular  case  ;  and  every  petition  must  be  lodged,  with  two  copies 
to  be  sealed  and  issued  to  the  petitioner." 

The  rules  provide  a  form  of  bankruptcy  petition  book,  to  be 
kept  by  the  registrars  of  county  courts  (e). 

No.  10.  PeUUm, 

"  The  Bankruptcy  Act,  1869." 

To  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect.  e. 

holden  at  ]. 

The  humble  petition  of  C.  D.  of  .  Rule  M. 

Showeth, 

That  A.  B.,  [or  where  petition  filed  in  other  court  than  the  London 
Courty  That  A.  B.  does  not  reside  or  carry  on  business  within  the  dis- 
trict of  the  London  Bankruptcy  Court,  but]  resides  [or  carries  on  busi- 
ness] within  the  district  of  this  court,  that  is  to  say,  at  [insert  the  name 
of  the  place] . 

That  the  said  A.  B.  is  indebted  to  your  petitioner  [or  petitioners  in 
the  aggregate]  in  the  sum  of  [set  out  the  amount  of  the  debt  [or  debts] 
and  uie  consideration']. 

That  your  petitioner  doth  not  nor  doth  any  person  or  persons  in  his 
behalf  hold  any  security  on  the  bankrupt's  estate,  or  on  any  part  thereof 
for  the  payment  of  the  said  sum  [or.  That  your  petitioner  holds  security 
for  the  payment  of  [or  part  of]  the  said  sum,  [or  that  C.  D.,  one  of  your 
petitioners,  holds  security  for  the  payment  of  the  sum  of  ,  and 

£.  F.,  anoUier  of  your  petitioners,  nolds  security  for  the  payment  of  the 
sum  of  ,]  but  that  he  [or  they]  will  give  up  such  security  [or 

securities]  for  the  benefit  of  the  creditors  of  A.  B.,  m  the  event  of  nis 
being  adjudged  a  bankrupt. 

[Or  That  your  petitioner  holds  security  for  the  pavment  of  [or  part  of] 
the  said  sum,  and  that  he  estimates  the  value  of  such  security  at  the  sum 
of  pounds.! 

That  the  said  A.  B.  has  committed  an  act  [or  acts]  of  bankruptcy 
within  six  months  before  the  presentation  of  this  petition. 

That  the  act  [or  acts]  of  bankruptcy  committed  by  him  was  or  were 
that  [here  set  out  separately  the  acts  of  bankruptcy], 

ie)  "  Bankruptcy  Rules,  1870/'  Fonn,  Na  102. 

r2 
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Paet  VII. 
Cbap.  V. 


Role  33. 


Your  petitioner  therefore  humbly  prays  that  on  proof  of  the  reqai- 
sites  in  that  behalf,  on  the  hearing  of  thia  petition,  Uie  aaid 
A.  B.  may  be  adjudicated  a  bankrupt. 
And  your  petitioner  shall  ever  pray,  &c. 

CD. 
Signed  on  the  day  of  ,  187    ,  in  the  preaence  of  6.  H., 

Registrar  of  the  court,  or  L.  M.  attorney,  etc, 

N.H. —  Where  ne4;es8ary  add  an  allegcUion  that  debtor  it  a  trader. 
Where  the  petitioners  are  partners,  one  may  sign  it  on  behaff  of  kimseff 
and  co-partners. 

The   above  petition  having  been  presented  to  this  court,  on  the 
day  of  ,  18    ,  it  is  ordered  that  this  petition  shall  be 

heard  at  on  the  day  of  ,  187    ,  at 

o'clock  in  the  noon. 

And  you  the  said  A.  B.  are  to  take  notice,  that  should  you  intend  to 
dispute  the  truth  of  any  of  the  statements  contained  in  the  petition,  yea 
must  file  with  tlie  registrar  of  this  court  a  notice,  showing  the  glands 
upon  wliicli  you  intend  to  dispute  the  same,  and  send  by  post  a  copy  of 
the  affidavit  to  the  petitioner  three  days  before  the  dlay  fixed  for  the 
hearing. 


§  2. — Verification  of  Petition. 

"The  Bankruptcy  Act,  1869,"  enacts  that  every  bankmptcj 
petition  shall  be  accompanied  by  an  affidavit  of  the  petitioner  in 
the  prescribed  foi*m,  verifying  tlie  statements  contained  in  audi 
petition  (/ ). 


(/)  32  &  33  Vict.  0.71,  a  80.  The 
section  which  relates  to  Tarious  matters 
is  given  here  in  its  entirety : 

Sect  80.  "The  following  regula- 
tions shall  be  made  with  respect  to 
proceedings  in  bankruptcy;  namely, 
( 1 .)  Every  bankruptcy  petition  shall 
bo  accompanied  by  an  affi- 
davit of  the  petitioner  in  the 
prescribed    form,   verifying 
the  statements  contained  in 
such  petition : 
(2.)  Whore    two    or    more    bank- 
mptcy  petitions  are  presented 
against  the  same  debtor  or 
against  debtors  being  mem- 
bers of  the  same  partnership, 
the  court  may  consolidate  the 
proceedings,  or  any  of  them, 
upon  such  terms  as  the  court 
thinks  fit : 
(3.)  Whore  proceedings  against  the 
debtor  arc  institute  in  more 
courts  than  one  the  London 


Court  of  Bankruptcy  maj, 
on  the  application  of  any 
creditor,  direct  the  transfer 
of  such  proceedinss  to  the 
London  Court  oc  Bank- 
ruptcy, or  to  any  local  bank- 
ruptcy court : 

(4.)  Where  the  petitioner  does  not 
proceed  with  due  diligence 
on  his  petition  the  court  may 
substitute  as  petitioner  any 
other  crcMlitor  to  whom  the 
debtor  may  be  indebted  in 
the  amount  required  by  this 
act  in  the  case  of  a  pebtioii- 
ing  creditor : 

(6.)  Where  the  creditors  resolve  by 
a  special  resolution  that  it 
will  be  more  convenient  that 
the  proceedings  in  any  local 
bankmptcy  court  should  be 
transferred  to  the  London 
c<mrt  or  to  some  other  locml 
court,  or  where  the  judge  of 
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"  The  Bankruptcy  Eules,  1870,"  direct  that- 

Rale  32.  "  Afler  the  presentation  of  the  petition,  and  before  sealing 
the  copies  of  the  petition  for  servicef  the  statements  in  the  petition 
shall  be  carefully  investigated,  and  where  some  of  the  statements  in 
the  petition  cannot  be  sworn  to,  witnesses  may  be  sunmioned  to  prove 
the  same/' 

Rule  29.  "  When  the  petitioning  creditor  cannot  himself  verify  all 
the  statements  contained  in  the  petition,  he  must  file  in  support  of  the 
petition  the  affidavit  of  any  person  who  can  depose  to  them. 

Rule  30.  "  Where  a  petition  is  presented  by  two  or  more  creditors  not 
in  partnership,  each  creditor  must  depose  to  the  truth  of  such  of  the 
statements  in  the  petition  as  are  within  his  own  knowledge,  either  in  a 
joint  or  separate  affidavit." 


paet  vn. 

Chaf.  v. 


Sects. 


No.  11.  Affidavit  of  TrtUh  qfStatemenU  in  Petition, 
"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
I,  the  petitioner  named  in  the  petition  hereunto  annexed,  make  oath 
[if  the  petitioner  declare  or  affirm^  alter  the  form  accordingly']  and  say, 


Sect.  so. 


a  local  court  certifies  that  in 
his  opinion  the  bankruptcy 
would  be  more  advanta- 
geously conducted  in  the 
London  court  or  in  some 
other  local  court,  and  the 
creditors  do  not  by  resolution 
object  to  the  transfer,  the 
petition  shall  be  transferred 
to  and  all  subseanent  pro- 
ceedings thereon  had  in  the 
London  court  or  such  other 
local  court : 

(6.)  Subject  to  the  provisions  of 
this  act,  every  court  having 
original  jurisdiction  in  bank- 
mptcy  shall  be  deemed  to  be 
the  same  court,  and  to  have 
iurisdiction  throughout  Eng- 
land; and  cases  may  be  trans- 
ferred from  one  court  to  an- 
other in  such  manner  as  may 
be  prescribed : 

(7.)  A  corporation  may  prove  a 
debt,  vote,  and  otherwise  act 
in  bankruptcy,  by  an  agent 
duly  authorized  under  the 
seal  of  the  corporation : 

(8.)  A  creditor  may,  in  the  pre- 
scribed manner,  by  instm- 
ment  in  writing,  appoint  a 
person  to  represent  him  in 
all  matters  relating  to  any 
debtor  or  his  affairs  in  which 


a  creditor  is  concerned  in 
pursuance  of  this  act,  and 
such  representative  shall 
thereupon,  for  all  the  pur- 
poses of  this  act,  stand  in 
the  same  position  as  the 
creditor  who  appointed  him : 

(9.)  When  a  debtor  who  has  been 

adjudicated  a  bankrupt  dies, 

the  court  maj^  order  that  the 

^    proceedings  m  the  matter  be 

'    continued    as   if  he    were 

alive: 

( 10.)  The  court  may,  at  any  Ume, 
on  proof  to  its  satisfaction 
that  proceedings  In  bank* 
ruptcy  ought  to  be  staged, 
by  reason  that  negotiations 
are  pending  for  the  liquida- 
tion of  the  affairs  of  the 
bankrupt  by  arrangement 
or  for  the  acceptance  of  a 
composition  by  the  creditors 
in  pursuance  of  the  provi- 
sions hereinafter  contained, 
or  on  proof  to  its  satisfac- 
tion of  any  other  sufficient 
reason  for  staying  the  same, 
make  an  order  for  staying 
the  same,  either  altogether 
or  for  a  limited  time,  on 
such  terms  and  subject  to 
such  conditions  as  the  oourt 
may  think  just 
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Part  VII.        x.  Tliat  the  several  statements  in  the  said  petition  are  within  my  own 
^'^''    •     knowledge  true. 

Sworn  at,  &c.  C  D. 

Note. — If  (he  petitioner  cannot  depo$e  that  the  truth  qf  aU  the  jcmts/ 
statementt  in  the  petititm  is  within  his  own  knowledge  he  msui  wet  Jortk  the 
statements  the  truth  of  which  he  can  depose  to^  and  file  a  fitrther  afidamt 
by  some  person  or  persons  who  can  depose  to  the  truth  ^  the  remaming 

statements. 

No.  12.  Affidavit  of  Truth  (^Statements  in  PetUUm. 

**  The  Bankruptcy  Act,  1869." 

Beet.  80.         In  tlie  l^ndon  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  R  of 
We,  C.  D.,  £.  F.,  G.  H.,  &c.,  the  petitioners  named  in  the  petitioii 
hereunto  annexed,  severally  make  oatn  and  say, 
And  first  I  the  said  C.  D.  for  myself  say, 

1.  That  A.  B.  is  justly  and  truly  indebted  to  me  in  the  anm  of 
pounds,  as  stated  in  the  said  before -mentioned  petition. 

2.  That  the  said  A.  B.  committed  the  act  of  bankruptcy  stated  to  have 
been  committed  by  him  in  the  said  before-mentioned  petition. 

And  I  the  said  E.  P.  for  myself  say, 

3.  That  A.  B.  is  justly  and  truly  indebted  to  me  in  tlie  sum  of 
pounds,  as  stated  in  the  said  before-mentioned  petition. 

And  I  the  said  G.  II.  for  myself  say, 

4.  That  A.  B.  is,  &c.  C.  D. 

E.F. 
6.H. 
Sworn  by  the  deponents  C.  D.,  £.  F.,  and  G.  II.,  &c 

See  note  to  last  form. 


§  3.— Service  or  Petition. 

A  petition  praying  that  a  debtor  may  be  adjudged  a  bankrnpt 
muat  be  served  iu  the  prescribed  manner  {g). 

The  rules  prescribe  that  <'a  bankruptcy  petition  Bhall  be  per- 
sonally served  seven  days  before  the  day  of  its  hearing  by  deliver- 
ing to  the  debtor  a  sealed  copy  of  the  filed  petition"  (A).  It  may 
be  served  upon  the  debtor  by  an  officer  or  a  bailiff  of  the  court,  or 
by  the  creditor  or  his  attorney.  If  personal  service  cannot  be 
effected,  tlie  court  may  grant  extension  of  tlie  time  for  service,  or 
if  the  court  is  satisfied  by  affidavit  that  the  debtor  is  keeping  out 
of  the  way  to  avoid  service,  it  may  order  service  to  be  made  by 
delivety  of  the  petition  to  some  adult  inmate  at  his  usual  or  last 
known  place  of  residence  or  business,  or  it  may  order  that  a 
notice  (t)  be  gazetted  requiring  the  debtor  to  appear  at  the  hearing 

(^)  "  The  Bankrnptcy  Act,  1869/*  (A)    "Tlie      Bankruptcy     Rules, 

s.  8.    See  the  entire  section,  pott^  p.  1870,''  Role  60,  ante^  p  ii36. 

254;  as  to  computation  of  time,  see  (i)  Sec  the  ¥01111,  post,  No.  15. 
ante,  p.  210. 
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of  the  petition  on  the  daj  named,  being  not  less  than  foarteen  days    ^**  ^^' 

after  the  publication  of  the  notice,  and  that  such  notice  shall  be  '—^ 

deemed  to  be  served  on  the  debtor  {k). 

Notice  of  the  publication  in  the  gazette  of  the  order  of  the  court 
must  be  given  in  one  local  paper  (/). 

Service  of  the  petition  is  proved  by  affidavit,  with  a  sealed  copy 
of  the  petition  attached  and  filed  in  court  forthwith  after  the 
summons  (m). 

An  application  for  extension  of  time  for  service  of  a  petition 
must  be  in  writing,  but  need  not  be  supported  by  affidavit,  unless 
in  any  case  the  court  requires  otherwise  (n), 

"The  Bankruptcy  Eules,  1870,"  provide  that— 

Rale  65.  "  Where  the  act  of  bankruptcy  alleged  in  a  petition  to  have 
been  committed  by  the  debtor  is  that  the  debtor,  being  a  trader,  has 
departed  from  his  dwelling-house,  or  otherwise  absented  himself,  the 
petition  may  be  heard  forthwith  on  a  sealed  copy  of  the  petition  being 
left  at  the  usual  or  last  known  place  of  residence  or  business  of  the 
debtor." 

Rule  66.  "  Where  a  debtor  petitioned  against  is  not  in  England,  the 
court  upon  such  evidence  as  shall  satisfy  it  that  the  service  will  be 
effectual  or  sufficient,  may  order  service  to  be  made  within  such  time 
and  in  such  manner  and  form  as  it  shall  deem  fit" 

Rale  35.  **  Where  there  are  more  respondents  than  one  to  a  petition 
the  rules  as  to  service  shall  be  observed  with  respect  to  each  respondent, 
but  where  all  the  respondents  have  not  been  served,  the  petition  may  be 
heard  separately  or  collectively  as  to  the  respondent  or  such  of  the  re- 
spondents as  has  or  have  been  served,  and  separately  or  collectively  as 
to  the  respondents  not  then  served  according  as  service  upon  them  is 
effected." 

No.  14.  Affidavit  of  Service  of  Petition, 
"  The  Bankruptcy  Act,  1869." 
In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holdenat  ].  *****"• 

In  the  matter  of  a  bankruptcy  petition  against  A.  B. 
I,  L.  M.  of  ,  make  oath  and  say — 

1.  That  I  did,  on  the  day  of  187    ,  serve  the  above- 

mentioned  A.  B.  with  a  copy  of  the  above-mentioned  petition,  duly  sealed 
with  the  seal  of  the  court,  oy  delivering  the  same  personally  to  the  said 
A.  B. 
Sworn  at,  &c.  L.  M.,  bailiff,  creditor,  attorney 

or  his  clerk. 

No.  15.  Substituted  Service  of  Petition.    Notice  in  Gattette. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Rule  6i. 

holden  at  ]. 

To  A.  B. 
Take  notice,  that  a  bankruptcy  petition  has  been  presented  against 

(k)   <<The     Bankrnptcy      Rules,  {m)  Id,  Unle  6Z,  ante,  p,  286. 

1870,"  Rule  61,  ante,  p.  235.  (n)  Id,  Rale  64,  ante,  p.  286. 

(0  Id.  Rale  62,  ante,  p.  236. 
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pAmT  VII.    you  to  this  court,  by  C.  D.  of  ,  and  the  court  has  ordered  that 

Chap.  v.     ^|,^  publication  of  tiiis  notice  in  tlie  London  Gazette  ahall  be  deemed  to 

be  Bcrvice  of  the  petition  upon  you;  and  fUrther  take  notice,  that  the  said 

petition  will  be  heard  at  this  court  on  the  day  of  it 

o^cluck  in  the  noon,  on  which  day  you  are  required 

to  appear,  and  if  you  do  not  I4)pear  the  court  may  adjudge  you  banimipt 

in  Yuur  absence. 

The  petition  can  be  inspected  by  you  on  implication  at  this  court. 

Dated  this  day  of  187     . 


No.  IG.  Substituted  Service  of  Petition,    Notice  in  Local  Paper, 

"The  Bankruptcy  Act,  1869." 

uui«  61.         In  the  London  Bankruptcy  Court  \ot  the  county  court  of 

holden  at  J. 

To  A.  H.  of 

Take  notice,  tliat  a  bankruptcy  petition  has  been  presented  to  this 
court  by  C.  D.  of  and  the  court  has  ordered  that  the  publication 

of  a  notice  of  the  petition  in  the  London  Gazette  shall  be  deemed  to  be 
service  of  the  petition  upon  you.  The  petition  will  be  heard  at  this 
court  on  tlie  day  of  at  o^clock  in  the 

noon,  on  which  day  you  are  required  to  appear;  and  if  you  do  not  die 
court  may  adjudge  vou  bankrupt  in  your  absence. 
The  petition  can  be  inspected  by  you  on  application  at  this  court 
Dated  this  day  of  187    . 

^  Registrar. 


§  4. —  Notice  by  Deutok  of  Intention  to  displ'te  Petitiok. 

"The  Bankruptcy  Eules,  1870,''  direct  that— 

Sect.  9.  Kule  30.  *^  Where  a  debtor  intends  to  show  cause  against  a  petition 

he  shall  file  a  notice  with  the  registrar  sliowLng  the  statements  in  the 
petition  which  lie  intends  to  dcuv  or  dispute,  and  transmit  by  post  to 
the  petitioning  creditor  a  copv  o^  the  notice  tliree  days  before  the  day 
on  which  the  petition  is  to  be  lieard." 

No.  17.  Notice  Ijy  Drhtor  disputing  tlie  Truth  of  Stutemcnis  on  Petition^ 

"The  Bankruptcy  Act,  18G9." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  J. 

In  the  matter  of  a  bankruptcy  petition  presented  against   me  on 
the  dav  of  187    ,  bv  C.  D.  of  [or  and  E.  F. 

of  fe.  H.  of  &c.] 

Bole  86.  I,  the  above  A.  B.,  do  hereby  give  you  notice  that  I  intend  to  dispute 

that  adjudication  should  be  made  as  prayed  on  the  liearing  of  the  peti- 
tion, at  which  time  I  intend  to  dinpute  the  ])etitioning  creditor's  debt  [vr 
the  trading  or  the  act  of  bankruptcy]. 

Dated  this  day  of  187    . 

To  CD,  of  ,  and  to  ,  A.  B. 

Registrar  of  the  said  court. 
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§  5. — Restraint  of  Actions  and  Legal  Process,  after 

Presentation  of  Petition. 


PART  VII. 

CHAr.  V. 


"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  13.  **The  court  may,  at  any  time  after  the  presentation  of  a  po^erof 
bankruptcy  petition  agidnst  the  debtor,  restrain  further  proceedings  in  court  after 
any  action,  suit,  execution,  or  other  legal  process  against  the  debtor  in  5?!ISi?tolr\o 
respect  of  any  debt  proveable  in  bankruptcy,  or  it  may  allow  such  pro-  r«0tniiu  buiu, 
ceedings,  whether  in  progress  at  the  commencement  of  the  bankruptcy  Acandap- 
or  commenced  during  its  continuance,  to  proceed  upon  such  terms  as  S^"^^' 
the  court  may  think  just.     The  court  may  also,  at  any  time  after  the 
presentation  of  such  petition,  appoint  a  receiver  or  manager  of  the  pro- 
perty or  business  of  the  debtor  against  whom  the  petition  is  presented, 
or  of  any  part  thereof,  and  may  direct  immediate  possession  to  be  taken 
of  such  property  or  business,  or  any  part  thereof." 

It  is  scarcely  necessary  to  observe  that  there  is  a  judicial  dis- 
cretion in  exercising  the  power  given  by  this  section  (o). 

The  object  of  this  section  is  to  preserve  the  property  pending 
the  petition.  It  in  fact  gives  the  Court  of  Bankruptcy  power  to 
intervene,  although  there  may  not  be  before  it  a  person  who  could, 
in  the  ordinary  sense  of  the  term,  be  plaintiff  in  an  action  at  law 
or  in  a  suit  in  equity.  Further,  its  object  is,  that  the  moment  tho 
petition  is  presented  there  may  be,  if  desirable,  a  receiver  or 
manager  at  the  instance  of  the  creditor  or  bankrupt  presenting 
the  petition,  so  that  there  may  be  some  interim  management  under 
which  the  property  may  be  preserved  down  to  the  time  when  there 
shall  be  an  adjudication  in  bankruptcy ;  and  the  section  does  not 
cut  down  the  extent  of  jurisdiction  given  by  other  sections  (/?). 

It  has  been  subsequently  said  that  "The  true  meaning  of  the 
13th  section  was  probably  this,  that  as  there  might  be  all  sorts  of 
questions  to  be  tried  between  various  judgment  creditors  as  to 
whether  the  property  should  be  sold  or  not,  it  was  intended  to  give 
the  judge  a  discretion  to  stay  the  sale  in  order  to  the  better  ad- 
ministration of  the  estate  and  the  protection  of  the  property,  but 
it  was  not  intended  to  alter  any  rights  of  the  creditors  inter  se,  and 
still  less  to  give  the  judge  a  discretion  to  alter  them"  (q). 


{o)  See  Bx  parte  Mills,  Re  Man- 
ning, 40  L.  J.  (N.  S.)  Bankr.  89, 
where  it  was  held  thftt  parties  should 
apply  promptly,  and  the  injunction 
was  consequently  only  granted  in  a 
limited  form.  As  to  staying  the  bank- 
ruptcy proceedings,  see  s.  80,  subs.  ( 10), 
ante,  p.  245,  note,  and  post,  p.  256. 

{p)  Giffard,  L.  J.,  In  re  Ander- 
son, 39  L.  J.  (N.  S.")  Bankr.  52. 

(q)  Lord  Chancellor  Hatherley,  in 
Ex  parte  Roche,  In  re  Hall,  40 
L.  J.  (N.  S.)  Bankr.  72.  Was  not 
some  such  power  as  is  conferred  by 
8.  13  necessary  for  other  reasons  ? 
Property  may  bo  taken  iu  execution 


before  or  after  adjudication.  By  the 
construction  put  upon  other  pro?i- 
sions  of  the  statute,  in  ordinary  cases 
(i.e.  except  in  the  case  of  judgments 
above  £50  against  traders)  seizure 
before  the  act  of  bankruptcy  on 
which  the  petition  is  founded  is  pro- 
tected, but  seizure  after  is  not,  but  it 
is  impossible  to  say  whether  either 
rule  applies  in  any  particular  case  until 
all  the  facts  are  ascertained;  for  in- 
stance, there  may  be  a  prior  act  of 
bankruptcy  within  the  terms  of  sect 
11,  so  that  the  bankruptcy  may  have 
relation  back  to  an  earlier  peiiod,  or 
the  judgment  debt  may  be  impeached 
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Pa»t  VII. 

CUAW,  V. 


It  is  to  be  observed  that  the  power  ffiven  is  to  restrun  prooeed- 
iii^rs  agaiDst  the  debtor.  It  has  been  held,  that  there  is  no  power 
under  sect.  13  to  restrain  proceedings  in  a  joint  action  against  the 
debtor  and  another,  even  his  partner,  al&ongh  there  might  be 
power  to  restrain  execntion  being  sued  out  against  the  debtor  (r); 
but  in  another  case  it  was  said,  that  an  iiy unction  might  be  properij 
granted  to  restrain  the  action,  because  by  sect.  112  (posi)^  pio- 
cecdings  at  law  may  be  taken  against  a  joint  contractor  wimoot 
the  joinder  of  the  bankrupt  («),  and  clearly  an  injonction  will  lie 
in  such  a  case  to  restrain  execution  against  the  bankrupt  (!}. 

A  writ  of  sequestration  issued  to  enforce  an  order  in  a  chaneeiy 
suit  for  payment  of  money,  is  "  legal  process**  witiiin  sect.  13  (m). 

A  landlord's  distress  for  rent  is  not  an  ''execution  or  ocher 
legal  process,"  capable  of  being  restrained  under  sect.  lft(jr). 

No.  31.  Restraining  Action,  dc,  after  BoMkn^ptc^, 
''  The  Bankruptcy  Act,  1869.*' 

In  the  LfOndon  Bankruptcy  Court  [or  the  county  court  of 
holden  at  J. 

In  the  matter  of  a  bankruptcy  petition  against  A  B.  of 
Upon  the  application  of  and  upon  reading  his  affidavit  it  ii 

ordered  that  L.  M.  of  shall  be  restramed  from  taking  any  fnrtber 

proceedings  in  the  action  [or  suit]  brought  by  him  [or  upon  the  jade- 
mcnt  [or  decree]  recovered  or  obtained  by  himl  against  the  said  A  o. 
in  [here  state  the  court  in  which  jnvceedings  are']  {or  it  is  ordered  that  the 
proceedings  in  the  action  [or  suit]  brought  by  him  against  the  said  A  R 
in  [here  state  the  court  in  which  proceedings  are']  may  be  proceeded  with 
on  [here  insert  the  terms  fixed  hy  the  courfW. 
Given  under  the  seal  of  the  court  this  day  of  187    . 

By  the  court. 

Registrar. 


an  a  fraudulent  preference.  On  the 
other  hand,  a  seizure  after  the  act  of 
bankruptcy  alleged  in  the  petition 
may  erentnally  prove  to  be  valid,  for 
the  petition  may  be  diBmisscd  on  the 
};ronnd  of  failure  to  prove  the  act  of 
bankruptcy  or  the  petitioning  credi- 
tor's debt.  So  that  it  is  most  de- 
sirable, if  not  essential,  that  the  court 
hhonld  have  power  to  regulate  all 
proceedings,  so  that  the  best  course 
may  be  adopted  to  meet  any  state  of 
circumstances  and  the  rights  of  the 
})artic8  as  they  may  be  eventually 
established  or  disproved  as  the  case 
may  be.  It  will  be  seen,  therefore, 
that  the  power  may  tx!  exercised,  as 
(ibserved  by  Lord  Justice  Giffard,  at 
any  time  after  the  petition  is  presented 
and  before  even  an  adjudication  is 
certain. 

(r)  In  re  De   Vccnhj^  Es  parte 
Isaac,  iO  L.  J.  (N.  S.)  Bankr.  19. 


(0  James,  L.  J.,  Evnarte  MilU, 
lie  Manning,  40  L.  J.  (N.  S.)  Bankr. 
89.  Semble  there  is  such  a  power 
under  sects.  66  and  72,  if  a  case  is 
made  out  for  its  exercise.  See  tbe 
judgment  of  Giffard,  L.  J.,  In  rs 
Anderson,  89  L.  J.  (N. S  )  Bankr. 49. 

(f )  Ex  parte  Mills,  supra. 

(«)  In  re  Browne,  40  L.  J.  (N.  8.) 
Bankr.  46.  This  case  is  still  an 
authority  on  this  point,  but  it  may  be 
doubted  whether  after  tSUUer  t. 
Pinder,  and  Ex  parte  RoekSf  Bs 
Hall,  post.  Chap.  Vll.,  it  can  be  re- 
lied on  as  an  authority  that  the 
trustee  was  entitled  to  the  propertr, 
the  seizure  having  been  apparency 
before  the  act  of  bankruptcy. 

(x)  Ex  parte  Birmingham  and 
Staffordihire  Gas  Light  Co,,  Be 
Fanshaw,  40  L.  J.  (N.  S.)  Bankr.  62. 
As  to  distress  for  rent,  see  aect  34, 
post.  Chap.  XI.,  §  13. 


appointment  of  r£c£iy££  and  manager  after  petition.  2ol 

§  6. — ^Appointment  of  Receiver  and  Manager  after  paet  vii. 

Petition.  ^'^''  ^' 

"  The  Bankruptcy  Act,  1869,"  empowers  Uie  court  at  any  time 
after  the  presentation  of  the  petition  to  appoint  a  receiver  and 
manager  of  the  property  or  business  of  the  debtor,  and  to  direct 
immediate  possession  to  be  taken  of  such  property  or  business  (y). 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  33.  ^^  After  the  presentation  of  a  petition,  upon  t|ie  application  Sect  is. 
of  a  creditor  and  upon  proof  by  affidavit  of  sufficient  grounds  for  the 
appointment  of  a  receiver  or  manager  of  the  property,  or  business  of 
the  debtor,  or  any  part  thereof,  the  court  may,  if  he  think  fit,  make 
such  appointment;  and  where  the  petition  is  dismissed  the  creditor 
shall  pay  such  costs  of  the  receiver  or  manager  as  the  court  may  direct, 
and  the  court  shall,  if  required,  adjudicate  with  respect  to  any  damages, 
or  claim  thereto  arising  out  of  his  anpointment,  or  make  such  order 
thereon  as  it  thinks  fit,  and  such  oraer  shall  be  final  and  concluuve 
between  the  parties,  and  between  them  or  either  of  them  and  the  receiver 
or  manager,  unless  the  decision  be  appealed  from." 

"  The  Bankruptcy  Rules,  1871,"  provide  that— 

Rule  2.  "  Where  a  receiver  or  manager  of  the  property  or  business  of 
a  bankrupt  shall  have  been  i^pointed,  he  shall,  upon  ihe  i^pointment  of 
a  trustee,  deliver  to  such  trustee  all  money  and  propertv  which  may  have 
come  to  his  hands,  unless  the  court  shall  otherwise  order." 

Rule  3.  ^*  A  receiver  or  manager,  in  cases  either  of  bankruptcy  or 
liquidation,  shall  not  have  any  lien  whatever  for  his  remuneration  on  any 
money  or  property  which  may  have  come  into  his  hands." 

No.  13.  Application  for  Appointment  of  a  Receiver ,  or  Manager ,  and 

Order  thereon, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Ck)urt  [or  the  county  court  of  Sect.  is. 

holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A  B.  of  .  Bale  si. 

I,  C.  D.  of  ,  the  petitioner  m  this  matter,  do,  on  the  grounds  set 

forth  in  the  annexed  affidavit,  apply  to  the  court  for  the  appointment  of 
a  receiver  of  the  property  of  the  said  A.  B.  [or  the  appomtment  of  a 
manager  of  the  business  of  earned  on  by  the  said  A.  B.  at  ], 

and  that  such  receiver  [or  manager]  be  directed  to  take  immediate 
possession  thereof. 

CD. 
Order  thereon. 

Upon  reading  this  application  and  the  affidavit  therein  referred  to,  it 
is  ordered  that  L.  M.  of  be  appointed  to  collect,  get  in,  and  receive 
the  property  [and  [or  or]  to  manage  the  business]  of  the  said  A.  *B. 
And  it  is  ordered  that  the  said  do  take  immediate  possession  of 

such  property  [or  business],  and  that  he  do  pass  his  accounts  at  such 
times  as  may  be  directed  by  the  registrar  of  tnis  court 

Given  unaer  the  seal  of  the  court  this  d^  of  187    . 

iy  the  Court, 

Registrar. 

(y)  See  sect.  13,  antet  p.  249. 
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pabtvii.    ^  7. — Arbest  of  Bankrupt  after  the  Pbesentatior  oftbi 
-*'"""•  ^-  Petition. 

<<  The  Bankruptcy  Act,  1869,**  enacts  lh»t — 

Sect  BG.  **•  The  court  may,  by  warrant  addressed  to  any  constable  a 
pruscribed  officer  of  the  court,  cause  a  debtor  to  be  arrested,  and  m 
LodIcs,  papcrSf  monies,  goods,  and  chattels  in  his  possession  to  be  seiiea 
and  him  and  them  to  be  safely  kept  as  prescribed  until  such  time  as  thi 
court  may  onlcr,  under  the  following  circumstances : 

(1.)  I^  after  a  petition  of  bankruptcy  is  presented  against  snel 
debtor,  it  appear  to  the  court  that  there  is  probable  reason  fin 
believing  that  he  is  about  to  go  abroad  or  to  quit  his  place  ol 
residence  with  a  view  of  avoiding  service  of  the  petition,  or  ol 
avoiding  appearing  to  the  petition,  or  of  avoiding  ezaminatioi 
in  rcHpect  of  his  affairs,  or  otherwise  delaying  or  embarrassiii| 
the  proceedings  in  bankruptcy : 
(2.)  If,  after  a  petition  in  bankruptcy  has  been  presented  agunst  bocI 
debtor,  it  appear  to  the  court  that  there  is  probable  cause  ton 
believing  that  he  is  about  to  remove  his  goods  or  chattels  witt 
a  view  of  preventing  or  delaying  such  goods  or  chattels  being 
taken  possession  of  by  the  trustee,  or  that  there  is  probsUa 
ground  for  believing  that  he  has  concealed  or  is  about  to 
conceal  or  destroy  any  of  his  goods  or  chattels,  or  any  boob, 
documents,  or  writings  which  might  be  of  use  to  his  crediton 
in  the  course  of  his  bankruptcy : 
(3.)  If  after  the  service  of  the  petition  on  such  debtor,  or  after  so 
adjudication  in  bankruptcy  against  him,  he  remove  any  goodi 
or  chattels  in  his  possession  above  the  value  of  ^ve  pounds, 
without  the  leave  of  the  trustee ;  or  if,  without  gooa  cause 
sliown,  he  fails  to  attend  any  examination  ordered  by  the 
court." 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Uulc  177.  **  Where  a  bankrupt  is  arrested  under  a  warrant  isnued 
uiuler  Hection  8G  of  the  act,  he  shall  be  safely  kept  by  being  lodged 
within  the  prison,  to  the  keeper  of  which  the  warrant  is,  amongst  othen* 
addres8tMl ;  and  anv  books,  papers,  monies,  goods,  and  chattels  in  the 
possession  of  the  bankrupt,  which  may  be  seized,  shall  be  lodged  witl 
the  trustee  of  the  property  of  tlie  bankrupt  forthwith." 


Sect.  8fi. 


Sect.  8C. 
Kulc  177. 


No.  73.  Warrant  against  Drhtor  about  to  quit  England,  dftc. 

"The  Bankruptcy  Act,  18G9." 

In  the  l^ndon  Bankruptcv  Court  [or  the  county  court  of 
holden  at  J. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
[or  in  the  matter  of  A.  B.  of  ,  a  bankrupt]. 

To  the  X  Y.  officer  of  this  court  [or  tchere  warrant  insitrs  from  i 
nmuty  conrt^  To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court 
and  all  peace  officers  within  the  juri»(iiction  of  the  said  court,  and  to  th< 
governor  or  keeper  of  the  {here  iimrrt  the  jyrison), 

WhercHK,  by  evidence  taken  upon  oath,  it  iiath  been  made  to  appea: 
to  tlie  satibfacUoii  of  the  court,  that  there  is  ])robable  reason  to  suspcc 
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and  believe  that  the  said  A.  B.  is  about  to  go  abroad  [or  quit  his  place    Pf  »t  ^^• 
of  residence]  with  a  view  of  avoiding  service  of  this  petition  [or  of  ,  ^'^'- — l- 
avoiding  appearing  to  this  petition],  j]or  of  avoiding  examination  in 
respect  of  his  affairs,  or  otherwise  delaying  or  embarrassing  the  proceed- 
ings in  bankniptcy]. 

[Or  that  there  is  probable  cause  to  suspect  and  believe  that  the  said 
A.  B.  is  about  to  remove  his  goods  or  chattels  with  a  view  of  prevent- 
ing or  delaying  such  goods  or  chattels  being  taken  possession  of  by  the 
trustee  of  the  property  of  the  bankrupt  [or  that  the  said  A.  B.  has  con- 
cealed [or  is  about  to  conceal  or  destroy  his  goods  or  chattels,  or  some 
of  them,  or  his  books,  documents  or  writings,  or  some  or  one  of  them, 
which  books,  documents  or  writings,  or  some  or  one  of  them,  may  be  of 
use  to  the  creditors  in  the  course  of  the  bankruptcy  of  the  said  A.  B. 

[Or  whereas  by  evidence  taken  upon  oath  it  hath  been  made  to  appear 
to  the  satisfaction  of  this  court  that  the  said  A.  B.  has  removed  certain 
of  his  goods  and  chattels  in  his  possession,  above  the  value  of  five 
pounds,  without  the  leave  of  the  trustees,  that  is  to  say  [here  describe 
the  goods  or  chattels^, 

[Or  that  the  said  A.  B.  did  without  good  cause  fail  to  attend  at  this 
court  on  the  day  of  ,  187    ,  for  the  purpose  of  being 

examined,  according  to  the  requirements  of  an  order  of  this  court, 
made  on  the  day  of  ,  187    ,  directing  him  so  to 

attend.] 

These  are,  therefore,  to  require  you  the  said  [or  hi^h  bailiff, 

bailiffs],  and  others,  to  take  the  said  A.  B.  and  to  deliver  him  to  the 
governor  or  keeper  of  the  above-named  prison,  and  yon  the  said  go- 
vernor or  keeper  to  receive  the  said  A.  B.,  and  him  safely  to  keep  in  the 
said  prison  until  such  time  as  this  court  may  order. 

Given  under  the  seal  of  the  court  this  day  of  , 

187    . 

By  the  court, 

Registrar. 
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§  1.— The  Hearing. 

"  The  Bankruptcy  Act,  1869,*"  enacts  that— 

Prnrefdini^t  Sect.  8.  **  A  petition  praying  that  a  dehtor  ma^  be  adjadged  a  bnk- 
m  |N;titiuii.  nipt,  in  this  act  referred  to  as  a  hankroptcy  petition,  shall  be  leiTed  ii 
the  prescribed  manner  (a).  At  the  heannff  tne  court  shall  require  proof 
of  the  debt  of  the  petitioning  creditor,  ana  of  the  trading,  if  neceaiarr, 
and  of  the  act  of  bankruptcy,  or,  if  more  than  one  act  or  bankmptejn 
alleged  in  the  petition,  of  some  one  of  the  alleged  acts  of  bankrqileT, 
and,  if  satisfied  with  such  proof,  shall  adjudge  the  debtor  to  be  brnkniDt 
The  court  may  adjourn  the  petition,  either  conditionally  or  udcomi- 
ticmally,  for  the  procurement  of  further  evidence,  or  for  any  other  juit 
cause,  or  may  dismiss  the  petition,  with  or  without  costs,  as  the  court 
thinks  just.*^ 

^'The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  37.  "  Tf  the  debtor  docs  not  appear  at  the  hearing,  the  court  miy 
make  adjudication  without  furtlier  proof  of  the  statements  in  the  petition, 
if  it  shall  think  fit" 

Rule  38.  *'  On  the  appearance  of  the  debtor  to  show  cause  against  the 
petition,  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcyi 
or  such  of  those  matters  as  the  debtor  shall  have  given  notice  that  he 
intends  to  dispute  (2>),  shall  again  be  proved,  and  if  any  new  evidence  of 
those  matters,  or  anv  of  them,  shall  be  given,  or  any  witness  or  witnesses 
to  such  matter  shall  not  be  present  for  cross-examination,  and  further 
time  shall  be  desired  to  show  cause,  the  court  shall,  if  it  think  the  appli- 
cation reasonable,  grant  such  further  time  as  it  may  think  fit." 

Rule  39.  *Mf  any  creditor  shall  neglect  to  appear  on  his  petition,  no 
subsequent  petition  against  the  same  debtor  or  debtors,  or  any  of  them, 
either  alone  or  jointly  with  any  other  person  or  persons,  shall  be  pre- 
sented by  tlie  same  creditor  without  the  special  leave  of  the  court  to 
which  the  previous  petition  was  presented." 

(a)  See  ante,  p.  246.  {b)  As  to  notice  by  debtor  of  hit 

IntentioD  to  dispute,  see  ante,  p.  24S. 
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Rule  40.  **  The  personal  attendance  of  the  petitioning  creditor  and  of    paet  vil. 
the  witness  or  witnesses  to  prove  the  debt,  the  trading,  and  act  of  bank-     chap.  vi. 
mptcy,  upon  the  hearing  of  the  petition,  may,  if  the  court  shall  think  fit, 
be  dispensed  with." 

Rule  41.  ^*  A  debtor  shall  not  be  adjudged  bankrupt  on  a  petition  in  sect. 6,  par. s. 
which  the  act  of  bankruptcy  stated  to  have  been  committed  by  him  is 
that  the  debtor  has  neglected  to  pay,  secure,  or  compound  with  the 
petitioner  a  sum  mentioned  in  a  debtor's  summons  withm  seven  days  or 
three  weeks,  as  the  case  may  be,  where  such  debtor  shall  have  applied 
for  the  dismissal  of  such  summons  until  after  the  hearing  of  the  applica- 
tion, or  where  the  summons  has  been  dismissed,  or  during  a  stay  of  the 
proceedings  thereon." 

Rule  42.  ^^  Where  a  petition  is  presented,  and  the  act  of  bankruptcy  sects,  efts, 
stated  to  have  been  committed  is  that  the  debtor  has  filed  in  the  court 
to  which  the  petition  is  presented  a  declaration  admitting  his  inability 
to  pay  his  debts,  the  court  may,  if  the  debtor  consents  in  writing  thereto, 
hear  and  adjudicate  upon  the  petition  forthwith." 

Rule  48.  '*  Where  two  or  more  petitions  are  presented  to  the  same  ^^<^-  so, 
court  against  the  same  debtor,  or  against  debtors  being  members  of  the  ^^'  ^' 
same  partnership,  the  petition  which  was  first  presented  shall  be  first 
heard  ;  and  where  sucti  first  petition  shall  not  have  been  served,  or 
where  the  debtor  shows  cause  acainst  the  petition,  or  where  delay  will 
be  avoided,  any  other  petition  which  has  been  served  may  be  heard,  and 
if  the  court  make  adjudication  thereon,  the  court  shall,  after  the  expira- 
tion of  the  time  allowed  for  appeal  against  the  adjudication,  dismiss  all 
the  other  petitions  upon  such  terms  as  to  costs  as  it  shall  deem  just.** 

Adjournment  of  Hearing,"] — "  The  court  may  adjourn  the  peti- 
tion, either  conditionally  or  unconditionally,  for  the  procurement  of 
further  evidence,  or  for  any  other  just  cause"  (c). 

No.  25.  Acffoummeni  of  Petition, 

"  The  Bankruptcy  Act,  1869." 

In  the  LfOndon  Bankruptcv  Court  [or  the  county  court  of  ^^**  ^ 

holden  at  J. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 

Upon  the  hearing  of  this  petition  this  day,  it  is  ordered  that  the 
further  hearing  of  this  petition  be  adjourned  until  the  day  of 

,18    ,  at  o'clock  in  the  noon. 

Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court, 

Registrar. 


§  2.— Stating  Procbbdings  on  the  Petition. 

Staying  Proceedings  where  Petitioner's  Debt  deniedJ] — "  The 

Bankruptcy  Act,  1869,"  enacts  that — 

Sect.  9.  **  Where  the  debtor  appears  on  the  petition,  and  denies  that   proceedings 
he  is  indebted  to  the  petitioner,  or  that  he  is  indebted  to  such  amount  u<]ebto' 


petlUoiilag 


(o)  See  sect.  8,  atUe,  p.  254. 
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Part  vh.    m  woulil  justify  the  petitioner  in  presenting  a  bankniptcy  petition  againit 

Caar.  VI.    Jiin^  the  court,  upon  such  security  (if  any)  being  given  aa  the  court  may 

creditor  to       require,  for  payment  to  the  petitioner  of  any  debt  which  may  be  eata- 

cMitMted.       blislied  against  him  in  due  course  of  law,  and  of  the  costa  of  eatabliahiog 

such  debt,  may  stay  all  proceedings  on  the  petition  for  such  time  aa  maj 

be  required  for  trial  of  the  question  relating  to  such  debt,  and  auch  trial 

shall  be  had  in  manner  hereinbefore  provided  with  respect  to  disputed 

debts  under  debtors*  summonses. 

^*  Where  proceedings  are  stayed  the  court  may,  if  by  reaaon  of  the 
delay  caused  by  such  stay  of  proceedings  or  for  any  other  cauae  it  thinks 
just,  adjudee  the  debtor  a  bankrupt  on  tlie  petition  of  some  other  creditor 
and  shall  thereupon  dismiss,  upon  such  terms  as  it  thinka  joat,  the  peti- 
tion proceedings  in  which  have  been  stayed  as  aforesaid." 

"The  Bankniptcy  Knles,  1870,"  provide  that— 

Sect  9.  Kulc  43.  ^'  Where  proceedings  on  a  petition  have  been  atayed  for  the 

trial  of  the  question  of  the  validity  of  the  petitioning  creditor  a  debt,  and 
such  question  has  been  decided  in  favour  of  the  validity  of  the  debt,  the 
petitioning  creditor  may  apply  to  the  registrar  to  fix  a  day  on  which 
further  proceedings  on  the  petition  may  be  had,  and  the  registrar  on 
production  of  the  judgment  of  the  court  m  which  the  question  was  tried, 
or  an  office  copy  thereof,  shall  give  notice  to  the  petitioner  b^  post  of  tiie 
time  and  place  fixed  for  the  hearing  of  the  petition,  and  a  like  notice  to 
the  debtor  at  the  address  given  in  his  notice  to  dispute." 

Rule  44.  ^*  Where  proceedings  on  a  petition  have  been  stayed  for  the 
trial  of  the  question  of  the  vafiditv  ot  the  petitioning  creditor*a  debt, 
and  such  question  has  been  decided  against  the  validity  of  the  debt,  the 
debtor  may  apply  to  the  registrar  to  fix  a  day  on  which  he  may  apply 
to  the  court  for  the  dismissal  of  the  petition  with  costs,  and  the  registrar 
on  the  production  of  a  copy  of  the  judgment  of  the  court  in  which  the 
question  was  tried,  or  an  office  copy  thereof,  shall  give  notice  to  both 
the  petitioner  and  debtor  by  post  of  the  time  and  place  fixed  for  the 
hearing  of  the  application." 

Rule  47.  **  Where  proceedings  on  a  petition  are  stayed  upon  security 
being  given,  the  creditx)r  shall  take  or  continue  proceedings  for  tm 
payment  of  the  debt  within  twenty -one  days  of  the  date  on  which  the 
security  was  completed,  and  shall  prosecute  the  same  with  effect  and 
without  delay,  and  if  he  fail  so  to  do  the  debtor  shall  be  entitled  to 
have  the  petition  dismissed  with  costs.'* 

Staying  Proceedings  where  Proceedings  for  Liquidation  by 
Arrangement  or  Composition  pending, "] — "  The  court  may  at  any 
time,  on  proof  to  its  satisfaction  that  proceedings  in  bankruptcy 
ought  to  be  stayed,  by  reason  that  negotiations  are  pending  for  the 
liquidation  of  the  afiairs  of  the  bankrupt  by  arrangement,  or  for 
the  acceptance  of  a  composition  by  the  creditors  in  pursuance  of 
tho  provisions  bereinaflcr  contained,  or  on  proof  to  its  satisfaction 
of  any  other  sufficient  reason  for  staying  the  same,  make  an  order 
staying  the  same,  cither  altogether  or  for  a  limited  time,  on  sach 
toims  and  subject  to  such  conditions  as  the  court  may  think  ju8t''(cf ). 

id)  Sec  sect  80,  snl».  (10),  antry  p.  245»  note. 


Sect.  9. 


Sect.  9. 
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Where  the  debtor,  on  the  day  appointed  for  the  hearing  of  a    Partvii. 
petition  against  him,  himself  filed  a  petition  for  liquidation  by      "^'^     ' 
arrangement,  it  was  held  that  the  creditor  who  had  presented  the 
first  petition  was  entitled  to  an  adjudication,  and  an  ex  parte  in- 
junction   against    his  proceeding,  obtained  bj   the  debtor,  was 
dissolved  (6). 

No.  18.  Order  to  stay  Proceedings  on  Petition. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  1. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 

Upon  the  hearing  of  this  petition  this  day,  and  the  said  A.  B.  appear- 
ing and  denying  that  he  is  indebted  to  the  petitioner  [where  petition 
presented  by  more  than  one  creditor^  add  the  name  of  the  creditor  whose 
debt  is  denied]  in  the  sum  stated  in  the  petition  [or  that  he  is  indebted 
to  the  petitioner  in  a  sum  of  a  Icbs  amount  than  fifty  pounds] ,  for  that 
he  is  indebted  to  C.  D.  one  of  the  petitioners,  in  a  sum  less  than  the 
sum  stated  to  be  due  from  him  in  the  petition],  it  is  ordered  that  tlie 
said  A.  B.  shall  within  days  enter  into  a  bond  in  the  penal  sum  of 

[double  the  alleged  debt"]  with  such  two  sufiicient  sureties  as  the  court 
shall  approve  of  to  pay  [or  deposit  with  the  registrar  the  sum  of 
as  security  for  the  payment  of]  such  sum  or  sums  as  shall  be  recovered 
against  the  said  A.  B.  by  C.  D.  the  petitioner  [or  one  of  the  petitioners] 
in  any  proceeding  taken  or  continued  by  him  against  the  said  A.  B., 
together  with  such  costs  as  shall  be  given  by  uie  court  in  which  the 
proceedings  are  had. 

And  it  IS  further  ordered,  that  upon  the  said  A.  B.  entering  into  the 
bond  aforesaid,  all  proceedings  on  this  petition  shall  be  stayed  until 
after  the  court  in  which  the  proceedings  shall  be  taken  shall  have  come 
to  a  decision  tliereon. 

Given  under  the  seal  of  the  court  this  day  of  187    • 

By  the  court. 

Registrar. 

No.  19.  Bond  on  stay  of  Proceedings. 
"  The  Bankruptcy  Act,  18G9." 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D.  of  Sects.  7  and  9. 
&c.,  and  E.  F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound 
to  L.  M.  of,  &c.,  in  pounds  to  be  paicl  to  the  said  L.  Al.,  or  his 

certain  attorney,  executors,  administrators  or  assigns.  For  which 
payment  to  be  made  we  bind  ourselves  and  each  and  every  of  us,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eiglit  hundred  and 

Whereas  a  bankruptcy  petition  against  the  said  A.  B.  having  been  pre-  sect  9. 
sen  ted  to  the  London  Court  of  Bankruptcy  [or  county  court],  he  did 
appear  at  the  hearing  of  the  said  petition  and  deny  that  he  was  indebted 
to  the  petitioner  [or  to  one  or  more  of  the  petitioners],  [or  allege  that 
he  was  indebted  to  the  petitioner  in  the  sum  of  pounds  only]. 

ie)  In  re  TItWmwji,  ExjHirte  Dimond,  39  L.  J.  (N.  8.)  Bankr.  47. 
D.      VOL.  II.  8 
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Paet  vit.        [or  Whereas  the  said  A.  B.  having  been  duly  served  with  a  debtor^s 
Chap.  VI.    summons  by  L.  M.  of  in  accordance  with  provisions  of  the  Bank- 

g^ct.  7.  ruptcy  Act,  1869,  issued  out  of  the  London  Bankruptcy  Court  [or  the 

county  court  of  holden  at  ],  applied  to  tne  said  court  to 

dismiss  such  summons  on  the  ground  that  he  was  not  indebted  to  the 
said  L.  M.  [or  that  he  was  not  mdebted  to  him  to  such  an  amoont  as 
would  support  a  petition  in  bankruptcy]. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above-bounden  A.  B.,  or  the  said  C.  D.  or  £.  F.,  shall  on  demand  well 
and  truly  pay  or  cause  to  be  paid  to  L.  M.,  his  attorney  or  agent,  snch 
sum  or  sums  as  shall  be  recovered  against  the  said  A.  B.  by  any  pro- 
ceedings taken  or  continued  within  twenty  one  days  from  the  date 
hereof  in  any  competent  court  by  the  said  L.  M.  for  the  payment  of  the 
debt  claimed  by  him  in  the  said  petition  or  debtor's  summons,  together 
with  such  costs  as  shall  be  given  to  the  said  L.  M.  by  such  court,  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A.  B.        (hA.) 

C.  D.  (LA) 

E.  F.  (LJB.) 

Signed,  sealed,  and  delivered  by  the  above-bounden  in  the 

presence  of 

Note. — If  a  deposit  of  money  he  made  the  memorandum  should  foUam 
the  terms  of  the  conditions  of  the  bond. 

No.  20.  Notice  of  Sureties. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of  [or 

In  the  matter  of  a  debtor's  summons  by  C.  D.  of  ,  against 

A.  B.  of  ]. 

Take  notice,  that  the  sureties  whom  I  propose  as  my  seenrity  in  the 
above  matter  [here  state  the  proceeding  which  has  rendered  tfie  sureties 
necessary]  are  Ihere  state  the  full  names  and  additions  of  tike  sureties^  and 
their  residences  for  the  last  six  months^  therein  mentioning  the  cowdy  or 
city,  plaeesy  streets^  and  numbers,  ifo.ny']. 

Dated  this  day  of  187    .  A.  B. 

To  the  registrar  of  the  court  and  L.  M.  of 

No.  21.  Affidavit  of  Justification. 

"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
[or  In  the  matter  of  a  debtor's  summons  by  L.  M.  against  A.  B.  of       ]- 
I,  E.  F.  of  ,  one  of  the  sureties  for  make  oath  and  say  :— 

1.  That  I  am  a  housekeeper  [or  as  the  case  may  2»e],  residing 
[describing  particularly  the  county  or  city,  the  street  or  place,  and  ihi 
number  of  the  house,  if  any]. 

2.  That  I  am  worth  property  to  the  amount  of  £  [ihe  amomU 
required]  over  and  above  what  will  pay  my  just  debts  [tf  HcurHy  im 
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any  other  action  or  for  any  other  purpose,  add,  aud  evciy  other  sam  for 
which  I  am  now  security]. 

3.  That  I  am  not  bail  or  security  in  any  other  matter,  action,  or  pro- 
ceedingf  or  for  any  other  person  [or  if  security  in  any  other  action  or 
actions^  add,  except  for  C.  D.,  at  the  suit  of  E.  F.,  in  the  court  of 

in  the  sum  of  £  ;  for  G.  H.,  at  the  suit  of  I.  K.,  in  the  court  of 

in  the  sum  of  £,         ,  specifying  the  several  actions  with  the  courts 
in  which  they  are  brought  and  the  sums  in  which  he  has  become  botmd], 

4.  That  my  property,  to  the  amount  of  the  said  sum  of  £  [and 
if  security  in  any  other  action,  <£*c.,  orer  and  above  all  other  sums  for 
which  I  am  now  security  as  aforesaid],  consists  of  [Iiere  specify  the 
nature  and  value  of  the  property  in  respect  of  which  the  deponent  proposes 
to  become  bondsman  asfoHows,  stock  in  trade,  in  my  business  of 
carried  on  by  me  at  of  the  value  of  £  ,  of  good  book  debts 
owing  to  me  to  the  amount  of  £                ,  of  furniture  in  my  house  at 

of  the  value  of  £  ,  of  a  freehold  [or  leasehold]  rarm  of  the 

value  of  £  situate  at  occupied  by  ,  or  of  a  dwelling- 

house  of  tlie  value  of  £  situate  at  ,  occupied  by  ,  or 

of  other  property y  particularizing  each  description  of  property,  with  the 
value  thereof  X 

5.  That  I  have  for  the  last  six  months  resided  at  [describing  the 
place  of  such  residence,  or  if  he  has  had  more  than  one  residence  during 
that  period,  state  it  in  the  same  manner  as  above  directeiT], 

Sworn  at,  &c.  £.  F. 


Paet  VII. 
Chap  VI. 


§  3. — Adjudication  op  Bankeuptcy. 

On  the  hearing  (original  or  adjournment),  the  court  maj  either 
adjudge  the  debtor  to  be  bankrupt  or  dismiss  it  {/), 

Immediately  upon  the  order  of  adjudication  being  made,  the 
property  of  the  bankrupt  vests  in  the  registrar,  who,  until  a  trustee 
is  appointed  by  die  creditors,  is  the  trustee  for  the  purposes  of  the 
act(^). 

"  The  Bankruptcy  Rules,  1870,"  provide  tha't— 

Rule  103.  *^  After  adjudication  and  before  the  appointment  of  a  trustee 
by  the  creditors,  the  registrar  in  his  capacity  or  trustee  may,  on  the 
application  of  the  petitioning  creditor,  sell  or  otherwise  dispose  of  any 
property  of  the  bankrupt  which  shall  be  of  a  perishable  nature/* 

The  following  is  the  form  of  adjudication  : — 

No.  26.  A^udicatUm, 

"  The  Bankruptcy  Act,  1869." 
In  the  London  Bankruptcy  Court  [or  the  county  court  of 


holden  at  1. 

In  the  matter  of  a  o 


ankruptcy  petition  against  A.  B.  of 


Sects,  s,  10. 


Upon  the  hearing  of  this  petition  this  day,  and  upon  proof,  satisfactory 
to  the  court,  of  the  debt  of  the  petitioner  [and  of  the  trading],  and  of 


(/)  See  sect.  8,  ante,  p.  264. 
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ig)  See  sect.  17,  post,  p.  274. 
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Part  VII.    the  act  or  acts  of  the  bankruptcy  alleged  to  have  been  committed  bjthe 
CwAr.  VI.    said  A.  B.  having  been  given,  it  is  ordered  that  the  said  A.  B.  be  and  he 
is  hereby  adjudged  bankrupt. 

Given  under  the  seal  of  the  court  this  day  of  187    • 

Dj  the  court, 

Biegiatrar. 
[To  be  added  for  puhHcoHon  in  GaxetUJ] 

The  first  general  me'etin^  of  the  creditors  of  the  said  A.  B.  is  hereby 
summoned  to  be  held  at  this  [or  at  the  office  of  the]  court  on  the 
day  of  187    ,  at  o'clock  of  the  noon,  and  that  the 

court  has  ordered  the  bankrupt  to  attend  thereat  for  examination,  and  to 
produce  thereat  a  statement  of  his  affairs  as  required  by  the  statute. 

Until  the  appointment  of  a  trustee  all  persons  having  in  their  posses- 
sion any  of  the  effects  of  the  bankrupt  must  deliver  them,  and  all  debts 
due  tu  the  bankrupt  must  be  paid,  to  the  registrar.  Creditors  must 
forward  their  proofs  of  debts  to  the  registrar. 

Publication  of  Adjudication.'] — "The  Bankruptcy  Act^  1869," 
euacts  that — 

AdTcrtiM-  Sect.  10.  "A  copy  of  an  order  of  the  court  adjudging  the  debtor  to  be 

oTaSuadteii?^  bankrupt  shall  be  published  in  the  London  Gazette,  and  be  advertised 
tioo.  locally  in  such  manner  (if  anv)  as  may  be  prescribed,  and  the  date  of 

such  order  shall  be  the  date  of  the  adjudication  for  the  purposes  of  this 
act,  and  tlie  production  of  a  copy  of  the  Gazette  containing  such  order 
as  aforesaid  shall  be  conclusive  evidence  in  all  legal  proceedings  of  the 
debtor  having  been  duly  adjudged  a  bankrupt,  and  of  the  date  of  the 
adjudication. 

"  The  Bankruptcy  Rules,  1870,"  provide  that^— 

Sect.  10.  Rule  45.  *^  Notice  of  the  making  an  order  of  adjudication  shall  be 

advertised  in  one  local  paper  according  to  the  form  in  the  schedule." 

The  following  is  the  form  of  notice  of  the  order  of  adjudication 
and  also  of  the  first  meeting  of  the  creditors  (h)  : — 

No.  27.  Notice  of  First  Meeting  in  Local  Paper. 

In  the  London  Bankniptcy  Court  [or  the  county  court  of 
holden  at  ]. 

A.  B.  of  "was  adjudged  a  bankrupt  on  the  day  of  , 

187     . 

The  first  meeting  of  creditors  will  be  held  at  ,  on  tlie  day 

of  187     . 

Until  the  appointment  of  a  trustee,  all  persons  having  in  their  posses- 
sion any  of  the  effects  of  the  bankrupt,  must  deliver  them,  and  all  debts 
due  to  the  bankrupt  must  be  paia  to  the  registrar.  Creditors  must 
forward  their  proofs  of  debts  to  the  registrar. 

Certificate  that  Registrar  TVw^/^e.]  — "  The  Bankniptcy  Act, 
1869,"  enacts  that  when  the  registrar  holds  the  office  of  trustee,  a 

(A)  Seepoff,  Chap.  VII. 
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certificate  of  the  court  may  be  made  declaring  him  trustee  (t)» 
"  The  Bankruptcy  Rules,  1870,"  provide  that  — 

Rule  46.  "  Upon  adjudication  being  made,  a  certificate  declaring  the  Sect.  is. 
registrar  to  be  the  trustee  must  be  put  on  the  file  of  the  proceedings  in 
accordance  with  sect.  18  of  the  act"  (i). 

No.  28.  Certificate  declaring  Registrar  Trustee, 
"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  holden  sect  18l 

at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

Until  such  time  as  the  appointment  of  a  trustee  by  the  creditors  shall  Botott. 
have  been  certified  by  this  court,  it  is  hereby  certified  and  declared  that 
the  registrar  [or  L.  M.,  one  of  tlie  registrars]  of  this  court  is  the  trustee 
of  the  property  of  the  said  bankrupt  [add  where  so  ordered^  and  the  said 
registrar  is  hereby  ordered  to  take  possession  of  the  said  property 
forthwith]. 

Given  under  the  seal  of  the  court  this  day  of  187    . 

ay  the  court. 

Registrar. 

Appeal  from  Adjudication  of  Bankruptcy.'] — The  bankrupt 
or  petitioner  may  appeal  from  the  adjudication  of  bankruptcy  {k). 

Where  the  debtor  appealed  from  the  adjudication,  on  the  ground 
that  he  was  not  resident  in  England,  but  in  Ireland,  and  that  the 
service  of  the  debtor-summons  (the  alleged  act  of  bankruptcy) 
made  under  a  special  order,  was  void  for  want  of  jurisdiction,  the 
adjudication  was  annulled;  and  it  was  held,  that  the  debtor  was  not 
precluded  from  raising  the  question  on  the  adjudication  by  reason 
of  his  having  previously  made  an  unsuccessfiil  application  to 
digmiss  the  summons,  and  by  not  then  appealing  (/). 


§  4. — Dismissal  of  the  Petition. 

The  cdurt  *'  may  dismiss  the  petition,  with  or  without  costs,  as 
the  court  thinks  just"  (m). 

Dismissal  where  Adjudication  on  another  Petition,] — "  Where  see  Rale  ss 
proceedings  are  stayed,  the  court  may,  if  by  reason  of  the  delay  •o**^-** 
caused  by  such  stay  of  proceedings  or  for  any  other  cause  it  thinks 


(i)  Sec  sect,  l^fpost,  p.  274. 

{k)  See  the  general  power  of  ap- 
peal given  hy  sect  71  and  roles,  post, 
pp.  303,  304.  When  on  a  joint  ad- 
judication of  bankruptcy  against 
three  partners,  two  appealed  within 
the  twenty-one  days  allowed  by  Rnle 
143  {postt  pp.  303,  304),  it  was  held 
that  the  tnutl  partner  might  and 
ought  to  be  let  in  to  appeal  after- 
wards, on  terms,  soch  as  giving  the 


usual  security  for  costs  in  the  form 
of  a  deposit  Ex  parte  Jones,  In  re 
Hay  ward,  40  L.  J.  (N.  S.)  Bankr.  49. 

(t)  Ex  parte  0*Loghlen,  In  re 
O'Loghlen,  40  L.  J.  (N.  S.)  Bankr. 
28. 

(«n)  See  sect.  8,  anf 0,  p.  254.  As  to 
an  action  for  falsely  and  maliciously 
causing  an  adjudication  of  hank- 
ruptcy,  see  Farley  v.  Danhs^  4  £.  & 
B.  49& 
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Part  VII.   just,  adjudge  the  debtor  a  bankrupt  on  the  petition  of  some  other 
CHAr.  VI.    ^pQ^j^Qp^  Q^j  »hal{  thereupon  dismiss,  upon  snch  terms  as  it  thinks 
ju8t,  the  petition  proceedings  in  which  have  been  stayed  as  afore- 
said (n). 


I. 


Povrer  to 
dinuiltf  pe- 
tit  Ion  a^^liiNt 
M)mc  nMpoiw 
deuts  ouly. 


Sect.  9. 


Sect.  0. 


Costs  of  Receiver  or  Manager  on  Dismissal^] — Where  a  re- 
ceiver or  manager  has  been  appointed  on  the  application  of  a 
creditor  (o),  and  the  petition  is  dismissed,  the  creditor  shall  pa/ 
such  costs  of  the  receiver  or  manager  as  the  court  maj  direct  {p). 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  101.  ^^  Where  there  are  more  respondents  than  one  to  a  petition, 
the  court  may  dismiss  the  petition  as  to  one  or  more  of  them,  withoat 
prejudice  to  the  effect  of  the  petition  as  against  the  other  or  others  of 
them." 

No.  23.  Dismissal  of  Petition, 

"  The  Bankruptcy  Act,  1869."   ; 

In  the  London  Bankruptcy  Court  [or  the  county  coart  of  holden 

at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of 
Upon  the  hearing  of  this  petition  this  day,  the  coiut  being  satisfied 
that  the  debt  [or  debts]  of  the  petitioning  creditor  [or  creditors]  is  [or 
are]  not  sufficient  to  support  a  petition  in  bankruptcy  [or  that  the  debtor 
did  not  commit  the  act  of  bankruptcy  stated  to  nave  been  committed], 
it  is  ordered  that  this  petition  be  dismissed  [and  that  the  petitioner  do 
pay  to  the  said  A.  B.  the  taxed  costs  tliereof  j. 
Given  under  the  seal  of  the  court  this  day  of  187    . 

By  tlie  court, 

Kegistrar. 

No.  24.  DismisHal  of  Petition  upon  which  Proceedings  are  stayed  where 
Adjudication  made  on  a  subsequent  Petition, 

"  The  Bankruptcy  Act,  1869." 

In  tlie  London  Court  of  Bauki*uptcy  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  a  bankruptcy  petition  against  A.  B.  of  , 

presented  by  C.  D.  of 

Whereas  A.  B.  has  been  adjudged  a  banknipt  upon  a  petition  pre- 
sented to  this  court  by  0.  P.  of  ,  it  is  ordered  tnat  the  bankruptcy 
petition  against  the  said  A.  B.,  presented  to  this  court  by  C  D.  of  , 
the  proceedings  in  whichwere  stayed  by  order  of  court  of  the  day 
of  ,  187  ,  be  dismissed  [add  terms  if  any']. 
Given  imder  the  seal  of  the  court  this            day  of           ,  187    . 

By  the  court, 

Ilegistrar. 

Appeal  from  Dismissal.']  —  It  is  clear  there  may  be  an  appeal 
from  the  dismis^l  of  a  petition  as  well  as  from  an  adjudication  of 
bankruptcy  (q). 


(«)  Sec  sect.  9,  ante,  pp.  255,  256. 
{o)  Sec  ante,  p.  251. 


(p)  See  Rale  38,  ante,  p.  25K 
{q)  See  Appeal, /7ojf,  p.  308. 
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CHAPTER  VII. 

THE  FIRST  MEETING  OF  CREDITORS. 

§  1. — General  Provisions. 

§  2. — Proceedings  preliminary  to  the  Meeting. 

§  3.— The  Proceedings  at  the  Meeting. 

§  4. — The  Attendance  op  the  Bankrupt. 

§  5.— The  Right  and  Mode  of  Voting. 

§  6.— Minutes  and  Report  of  Proceedings. 


§  1. — General  Provisions. 

A  debtor  havins  been  adjudged  bankrupt,  the  next  step  is  a 
general  meeting  of  his  creditors  for  the  purpose  of  effecting  a  divi- 
sion of  his  property. 

Section  14  of  "  The  Bankruptcjr  Act,  1869/*  contains  the  follow- 
ing general  provisions  on  the  subject : — 

Sect  14.  "When  an  order  has  been  made  adjudging  a  debtor  bankrupt,  Meeting  of 
hcreiu  referred  to  as  an  order  of  adjudication,  the  property  of  the  bank-  "«>''<»"  ^^ 
rupt  shall  become  divibible  amongst  his  creditors  in  proportion  to  the  of  per9<ms?o 
debts  proved  by  them  in  the  bankruptcy ;  and  for  the  purpose  of  effect-  •dmintater 
ing  such  division  the  court  shall,  as  soon  as  may  be,  summon  a  general  ^JS^^i^y!' 
meeting  of  his  creditors,  and  the  creditors  assembled  at  such  meeting 
shall  and  may  do  as  follows : 

1.  They  shall,  by  resolution,  appoint  some  fit  person,  whether  a  creditor 

or  not,  to  fill  the  office  oi  trustee  of  the  property  of  the  bankrupt, 
at  such  remuneration  as  they  may  from  time  to  time  determine, 
if  any ;  or  they  may  resolve  to  leave  his  appointment  to  the  com- 
mittee of  inspection  hereinafter  mentioned : 

2.  They  shall,  when  they  appoint  a  trustee,  by  resolution  declare  what 

security  is  to  be  given,  and  to  whom,  by  the  person  so  appointed, 
before  he  enters  on  the  office  of  trustee : 

3.  They  shall,  by  resolution,  appoint  some  other  fit  persons,  not  ex- 

ceeding five  in  number,  and  being  creditors  qualified  to  vote  at 
such  first  meeting  of  creditors  as  in  this  act  mentioned,  or  autho- 
rized in  the  prescribed  form  by  creditors  so  qualified  to  vote,  to 
form  a  committee  of  inspection  for  the  purpose  of  superintending 
the  administration  by  the  trustee  of  the  bankrupt's  property : 

4.  They  may,  by  resolution,  give  directions  as  to  the  manner  in  which 

the  proper^  is  to  be  administered  by  the  trustee,  and  it  shall  be 
the  duty  of'^the  trustee  to  conform  to  such  directions,  unless  the 
court  for  some  just  cause  otherwise  orders.** 
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llnving  in  sect  14  seen  the  object  and  general  provisions  respects 
ing  tlio  first  meeting  ^^  creditors,  it  Ih  necessarj  to  enter  more 
minutely  into  the  subject  of  this  important  stage  in  bankmptcj 
procec'dingH. 

Section  14,  it  will  bo  seen,  requires  the  court  to  summon  a  meet- 
ing of  crcditoi*H  as  soon  as  may  be,  tliat  is,  as  soon  as  may  be  afWr 
the  adjudication. 

"  The  Bankruptcy  Rules,  1870,"  direct  that — 

3«ct  u.  Rule  89.  *'  The  first  meeting  of  creditors  shall  be  summoned  immediately 

af\or  making  an  order  of  adjudication,  by  the  registrar  appointing  a  diy 
for  the  first  meeting  of  creclitors  and  by  giving  ten  days*  notice  thereof 
in  the  London  Gazette,  and  in  one  local  pi^r  according  to  the  form  in 
the  fjicliedule." 

Although  the  nilc  gives  the  registrar  the  power  to  appoint  a 
day  for  the  meeting,  the  following  form  of  order  for  the  first  meet- 
ing ti*cats  the  appointment  as  the  act  of  the  court. 

Place  of  Meeting.'] — The  meeting  of  creditors  is  generally  in 
the  same  town  where  the  court  sits.  Still,  for  good  cause  shown, 
it  may  be  held  elsewhere.  "  The  Bankruptcy  Rules,  1870,"  pro- 
vide that — 

Sect  no  Rule  87.  "If  the  petitioning  creditor  or  any  other  creditor  desire  that 

the  first  meeting  of  creditors  should  be  held  at  any  other  town  than  the 
town  w'licrc  tlie  court  usually  holds  its  sittings,  application,  supportcMl 
by  affidavit  showing  grounds  for  the  application,  must  be  made  at  tho 
hearing  of  the  petition.  If  such  application  be  by  any  other  person 
than  tlie  petitioning  creditor,  two  days'  notice  thereof  must  be  given  to 
tho  petitioning  creditor,  and  if  the  court  he  reasonably  satisfied  that  the 
circumstances  of  the  estate  and  of  the  creditors  require  that  the  applica> 
tion  should  be  granted  tlie  same  shall  be  granted  accordingly." 

Rule  H8.  **"\Vith  every  such  application  for  a  meeting  to  te  held  else- 
where than  in  the  London  Court  of  Bankruptcy,  or  in  the  town  in  which 
the  countv  court  hoMs  its  sittings,  there  shall  be  deposited  in  the  office 
of  the  registrar  the  sum  of  three  pounds  to  defray  the  reasonable  expenses 
of  the  registrar  and  of  his  clerk  in  attending  such  meeting,  to  be  after- 
wards allowed  to  the  applicant  out  of  the  estate  by  tlie  trustee." 

The  Bankruptcy  Act  allows  the  registrar  his  travelling  expenses 
to  be  paid  out  of  the  bankrupt's  property,  if  sufficient,  otherwise 
they  are  deemed  part  of  the  expenses  of  the  court  (a).  Rule  88, 
however,  properly  imposes  those  costs  on  tlie  applicant  in  this  case, 
in  tho  first  instance,  so  that  under  no  circumstances  are  they  paid 
by  tho  country  as  part  of  the  expenses  of  tho  court. 

(fl)  Sec  sect  110,^m/,  p.  297. 
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Order  for  the  Attendance  of  the  Banhrupt'] — "The  Bank-    pietVIT. 
ruptcy  Rules,  1870,"  provide  that^-  ^'^^  ^" '- 

Rule  90.  **An  order  for  the  attendance  of  the  bankrapt  at  the  first  Sect  19. 
meeting  and  the  production  of  his  statement  of  affairs  shall  be  then  made 
by  the  court,  and  a  sealed  copy  of  the  order  shall  be  senred  on  the  bank- 
rupt personally,  or  by  leaving  the  same  with  some  adult  inmate  at  his 
usual  or  last  known  place  of  residence  or  business. 

The  notice  of  the  meeting  required  by  Rule  89  to  be  given  in  the 
London  Gazette,  is  added  to  the  advertisement  of  the  adjudication, 
the  form  of  which  is  given,  ante,  p.  260  (Form,  No.  26).  See 
also  the  notice  required  by  the  same  rule  to  be  given  in  a  local 
paper,  ante,  p.  260  (Form,  No.  27). 

No.  29.  Orders  for  First  Meeting  and  for  the  Attendance  of  the  Bankrupt 

thereat 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sects.  16, 19. 

holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt.  Rnies  89, 90. 

Whereas  the  said  A.  B.  having  been  adjudged  bankrupt  at  a  court 
holden  this  day  it  is  ordered  that  the  first  meeting  of  the  creditors  of  the 
bankrupt  shall  be  held  at  ,  on  the  day  of  , 

187    ,  at  oVlock  in  the  noon,  and  that  the  said  A.  B.  do 

personally  attend  such  meeting  for  the  purpose  of  being  examined 
thereat,  and  to  produce  thereat  a  statement  of  his  affairs  as  required  by 
the  statute. 
Given  under  the  seal  of  the  court  tliis  day  of  ,  187    • 

By  the  court, 

Registrar. 

Note. — This  order  is  necessary  to  bring  the  bankrupt  within  the  provi- 
sions of  section  86  should  he  fail  to  attend  (fi). 


§  3.— The  Proceedings  at  the  Meeting. 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  16.  **The  general  meeting  of  creditors  to  be  summoned  as  afore-  HctraiAtiont 
said  by  the  court,  and  in  this  act  referred  to  as  the  first  meeting  of  ere-  ■•  %**"i| 
ditors,  shall  be  held  in  the  prescribed  manner  and  subject  to  the  pre-  ^tton. 
scribed  regulations  as  to  the  quorum,  adjournment  of  meeting,  ana  all 
other  matters  relating  to  the  conduct  of  the  meeting  or  the  proceedings 
thereat. 

Provided  that, — 

1.  The  meeting  shall  be  presided  over  by  the  registrar,  or,  in  the  event 
of  his  being  unable  to  attend  through  illness  or  any  unavoidable 
cause,  by  such  chairman  as  the  meeting  may  elect : 

{h)  See  sect  86,  ante,  p.  262. 
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P4BTVII. 

Cii4r.  vir. 


rower  of 
ctiurt.  on 
failure  of 
crrdlron,  to 
n|i|M)liit 
truftee. 


2.  A  pergon  shall  not  be  entitled  to  vote  u  a  creditor  nalaes  st  or  pie- 

viouBly  to  the  meeting  he  has  in  the  preecribed  manoer  pnmd  a 
debt  proveable  under  the  bankruptcy  to  be  due  to  faliii : 

3.  A  creditor  shall  not  vote  at  tlie  said  meeting  in  respect  of  any  un- 

liquidated or  contingent  debt,  or  any  debt  the  Talue  of  which  ii 
not  ascertained : 

4.  A  secured  creditor  shall,  for  the  purpose  of  voting,  he  deemed  to 

be  a  creditor  only  in  respect  of  tlie  balance  (if  any)  dae  to  him 
after  deducting  the  value  of  his  security;  and  the  amount  of  soeh 
balance  shall,  until  the  security  be  realised,  be  determined  in  the 
prescribed  manner.  He  may,  however,  at  or  previously  to  the 
meeting  of  creditors,  give  up  the  security  to  the  trustee,  and 
tliereupon  he  shall  rank  as  a  creditor  in  respect  of  the  whole  fmn 
due  to  him : 

5.  A  *^  secured  creditor*'  shall  in  this  act  mean  any  creditor  holding 

any  mortgage,  charge,  or  lien  on  the  bankrupts  estate,  or  any 
part  thereof;  as  security  for  a  debt  due  to  him : 

6.  Votes  may  be  given  either  personally  or  by  proxy  : 

7.  An  ordinary  resolution  shall  be  decided  by  a  majority  in  value  of 

the  creditors  preseut  personally  or  by  proxy  at  the  meeting  md 
votine  on  such  resolution  (c) : 

8.  A  special  resolution  shall  be  decided  by  a  majority  in  nunber,  and 

three-fourths  in  value,  of  the  creditors  present  personally  or  by 
proxy  at  the  meeting  and  voting  on  sucli  resolution.*' 

The  Business  to  be  transacted  at  the  First  Meeting,'] — It  will 
be  noticed  that  sect.  14  of  "  The  Bankruptcy  Act,  1869,  requires 
the  creditors  at  the  first  meeting  to  appoint  a  trustee,  and  abo  a 
committee  of  Holection,  and  they  may  give  directions  as  to  the 
manner  iu  which  the  property  is  to  bo  administered  by  the  tnu- 
toe  i  d). 

<<Tlio  Bankruptcy  Rules,  1870,'*  provide  that  the  time  and 
placo  for  the  bankrupt's  examination  may  be  appointed  at  the  first 
meeting  (e). 

The  rules  also  provide  that — 

Rule  127.  **  A  creditor  shall  bear  the  cost  of  making  proof  of  his  debt, 
unless  the  court  shall  otherwise  specially  order,  and  no  part  of  tha 
expense  of  any  competition  for  the  office  of  trustee  shall  be  paid  out  of 
the  estate.** 

Adjournment.]—^'  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  84.  **The  registrar  may  adjourn  the  first  meeting  of  creditors  from 
time  to  time  and  from  place  to  place,  subject  to  the  directions  of  tlie 
court ;  but  if,  at  such  first  meeting  of  creditors  or  at  some  adjoummeDt 
thereof,  no  trustee  is  appointed  by  reason  of  the  prescribed  quorum  not 


{c)  Tho  varions  rnlcs  relating  to 
rcsolations  and  voting  in  reference  to 
liquidation  by  armuj^cnient  under 
sect  125,  po9t,  are  not  inconsistent 
with  this  provision.   £x  parte  Orde, 


In  re  JTortlcy,  40  L.  J.  (1^.  S.) 
Bankr.  CO. 

(</)  See  more  fully  as  to  these 
matters,  potty  Chapter  VIII. 

(0)  Sec  Knie  96,  poit,  p.  202. 
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bein^  present,  or  for  any  otlier  reason  whatever,  the  court  may  annul  the    ^*»*  ^i^* 
adjudication,  unless  it  deems  it  expedient  to  carry  on  tlie  bankruptcy  — ^^^ — — 
with  the  aid  of  the  registrar  as  trustee.    Moreover,  if  at  any  time  during 
the  bankruptcy  no  new  trustee  is  appointed  to  fill  a  vacancy  in  that  office, 
the  court  may  either  carry  on  the  bankruptcy  with  the  aid  of  the  regis- 
trar as  trustee  or  annul  the  order  of  adjudication,  as  it  thinks  just. 

The  Bankruptcy  Rules  carry  the  first  part  of  this  provision  out 
with  greater  precision. 

Rule  94.  *^  Where  within  half  an  hour  from  the  time  appointed  for  the  Sect  16. 
first  meeting  a  quorum  of  creditors  is  not  present  or  represented,  the 
meeting  shall  be  a«!joumed  to  the  same  day  in  the  following  week  at  the 
same  time  and  place,  or  to  such  other  day  as  the  registrar  or  chairman 
may  appoint,  not  being  less  than  seven  or  more  than  twenty-one  days ; 
and  if  the  meeting  adjourned  is  the  first  meeting  of  creditors,  or  a  meet- 
ing called  to  fill  up  a  vacancy  in  the  office  of  trustee,  and  a  quorum  is 
not  present  or  represented  at  the  adjourned  meeting,  the  registrar  shall 
report  the  fact  to  the  court  for  its  decision  under  section  84  of  the  act." 

Adjournment  of  Meetings  hy  Creditors,"] — A  resolution  to  ad- 
journ is  an  ordinary  resolution,  to  be  decided  by  a  majority  in  value 
of  the  creditors  present  personally  or  by  proxy  at  the  meeting  and 
voting  on  such  resolution  (/)> 


§  4. — The  Attendance  of  the  Bankrupt. 

In  accordance  with  the  order  of  the  court  the  bankrupt  must 
attend  the  meeting  (^). 

Production  of  Statement  of  Affairs,^ —The  bankrupt  "shall 
produce  a  statement  of  his  afiairs  to  the  first  meeting  of  creditors, 
and  shall  be  publicly  examined  thereon  on  a  day  to  be  named  by 
the  court  and  subject  to  such  adjourned  public  examination  as  the 
court  may  direct**  (A). 

"  The  Bankruptcy  Rules,  1870,"  direct  that— 

Rule  91.  "In  cases  of  partnership  the  banknipts  shall  produce  a 
statement  of  their  partnership  afiairs,  and  each  bankrupt  shall  produce  a 
statement  of  his  separate  affairs.'* 

Rule  92.  *'  At  the  first  meeting  of  the  creditors  the  bankrupt  shall  Sect.  84. 
produce  in  duplicate  a  statement  of  his  affi^irs  according  to  the  form  in 
the  schedule,  but  the  non -production  of  the  statement  shall  not  delav  the 
appointment  of  a  trustee  or  necessitate  the  adjournment  of  the  roeetmg.'* 

(/)  See   Ex  parte  Orde,  In  re  (A)  Sect.  19;  see  the  section  con- 

Hortleu,  40  L.  J.  (N.  S.)  Bankr.  60.      taining  other  duties  of  the  bankrupt, 
iff)  Sec  ante,  p.  265.  post,  p.  289. 
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No,  39.  BaMkru/tl'*  Staltmtal  o/'  Affairs  for  FirU  Jfteliag: 
"Hie  Binkniptcy  Act,  1869." 
In  the  I^ntlon  Bkniiruptcy  Court  [or  the  county  court  of 
holdcn  at  J. 

In  the  matter  of  A.  B.  of 
StHlement  of  the  affairs  of  the  above  A.  B.  on  the  [Aere  iniriibli^ 
iHititulifm  of  profefflingi]. 


Creditors  fDlli'  le-  I 
cured,  u  per  Jut  I 
(B.)     ..         .. 

Lru  eUimatcd  Ta- 


Cred  i  ton  partly  ae- 
rarrd,  u  per  lin 
(C.)     .. 

Khti  mated     valac 


frwlLtoni   fi.r   mil,    i 
IBSCT  and  wagcB,  n. 


Of  which  it  is  expected 
will  rank  a^iiinst  the 
estate  for  dividend.. 


Fomibire,  fixtDm,  and  fll>  i 

mated  to  pnidtice 

Fropcrtf,  at  per  list  (O.). . 

Saipliu  from  sacoritiet  in 
the  bands  of  creditora  \ 
fullj  seenred,  tt«  cm 


(t)  Forms  of  lists  meotinned  nnder 
the  letlen  of  (he  al|ihBbrt  (A  to  U) 
are  provided,  wilh  inBlnictinns  how 
■    *      ■  The  full  parlicnlars 


A.B. 

Act,  180t)"  (a*fe,  p.  301,  note), 
not  otherwise  schedaled  in  the  state- 
ment of  alTaim,  are  to  be  vet  forth  in 
list  Q.     As  these  formscan  tte  readilf 

ohiained  it  is  unnecessary  tc '- "— 

this  work  with  them. 


the  right  and  mode  of  voting.  269 

5  5. — The  Right  and  Mode  op  Voting.  put  vii. 

Cmap  VII 

The  Right  of  Voting.]— It  will  be  observed,  that  sect  16  of '■ — '" 

**  The  Bankruptcy  Act,  1869^  (ant€j  pp.  265,  26iS),  requires  proof 
previously  to  or  at  the  meeting,  of  a  debt  due ;  and  further,  that 
It  is  not  every  kind  of  debt  which  can  be  proved  for  the  purpose  of 
receiving  a  dividend  that  confers  the  right  of  voting,  for  no  cre- 
ditor can  vote  '*  in  respect  of  any  unliquidated  or  contingent  debt, 
or  any  debt  the  value  of  which  is  not  ascertained,"  and  the  same 
Hection  contains  special  provisions  as  to  secured  creditors. 

The  mode  of  proof  is,  at  the  meeting  or  before,  by  afHdavit  sent 
to  the  registrar  (J), 

Proxy,] — Votes  may  be  given  either  personally  or  by  proxy  (k\ 
and  "  a  corporation  may  prove  -a  debt,  vote,  and  otherwise  act  in 
bankruptcy,  by  an  agent  duly  authorized  under  the  seal  of  the 
corporation"  {I),  Further,  "  a  creditor  may,  in  the  prescribed 
manner,  by  instrument  in  writing,  appoint  a  person  to  represent 
him  in  all  matters  relating  to  any  debtor  or  his  afiairs  in  which  a 
creditor  is  concerned  in  pursuance  of  this  act,  and  such  representa- 
tive shall  thereupon,  for  all  the  purposes  of  this  act,  stand  in  the 
same  position  as  the  creditor  who  appointed  him"  (m). 

«  The  Bankruptcy  Rules,  1870,"  direct  that— 

Rale  85.  '*The  instrument  appointing  a  proxy  shall  be  in  writing  Sects.  16  and 
under  the  hand  of  the  creditor,  or  if  such  creditor  is  a  corporation  or  ***»  p*'*  •• 
company  under  the  liand  of  an  agent,  stating  that  he  is  duly  authorized 
on  its  behalf;  and  such  instrument  shall  be  according  to  the  form  in  the 
schedule  (n),  and  shall,  unless  it  is  expressly  stated  otherwise  therein, 
be  deemed  and  allowed  as  an  authority  to  the  appointee  of  the  creditor 
to  vote  for  him  and  on  his  behalf  at  all  meetings  of  creditors  in  the 
matter,  or  adjournments  thereof,  and  generally  t.o  act  for  the  creditor  in 
all  other  matters  under  the  act,  of  whatsoever  kind,  as  fully  as  the  cre- 
ditor himself  could  act." 

Rule  80.  **  The  instrument  must  be  produced  at  the  first  meeting  at 
which  the  proxy  attends  and  be  filed." 

How  Votes  are  estimated,'] — "An  ordinary  resolution  shall  be 
decided  by  a  majority  in  value  of  the  creditors  present  personally 
or  by  proxy  at  the  meeting  and  voting  on  such  resolution"  (o), 

"A  special  resolution  shall  be  decided  by  a  majority  in  number, 
and  three-fourths  in  value,  of  the  creditors  present  personally  or 
by  proxy  at  the  meeting  and  voting  on  such  resolution"  (p), 

(J)  See  more  fuWy poitt,  Chap.  XIII.,  p.  245,  note. 

Fboof  OF  Debts.    And  as  to  right  {m)  Id,  snb-s.  (8),  ante,  p.  245, 

to  prove  for  purpose  of  voting  in  the  note. 

case  of  the  bankruptcy  of  one  partner,  (n)   See    the    form,  post,   Chap, 

see  sect.  lO'd,  post.  Chap.  XIII.,  §  16.  XIIL 

{k)  See  scot.  16,  subs.  (6),  ante,  (^o)  Sect.  16,  sub-s.  (7),  atUe,  p. 

p.  266.  266. 

(0  See  sect.  80,  subs.  (7),  ante,  {p)  /</.  sub-s.  (8 ),  aa^^,  p.  26& 
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PABTVri. 
CuAr.  VII. 

Sect.  16. 


Quorum,'] — "  The  Baukruptcj  Rules,  ISTO,**  provide  that — 

Rule  93.  **  A  meeting  of  creditors  shall  not  be  competent  to  act  for 
any  purpose  under  the  act  (except  the  election  of  a  chairman,  the 
proving  of  debts,  and  the  adjournment  of  the  meeting),  nnless  there  are 
present  or  represented  thereat  a  quonim  of  at  least  three,  or  all  the 
creditors  if  their  number  does  not  exceed  three.** 


Evidence  of 
proceedings 
mt  roectluflT 
of  creditun. 


Sect  14. 


§  6. — Minutes  and  Report  of  Proceedings. 
"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  106.  *'  The  registrar,  or  any  other  person  presiding  at  a  meeting 
of  creditors  under  this  act,  shall  cause  minutes  to  be  kept  and  duly 
entered  in  a  book  of  all  resolutions  and  proceedings  of  such  meeting, 
and  any  such  minute  as  aforesaid,  if  purporting  to  be  signed  by  the 
chairman  of  the  meeting  at  which  such  resolutions  were  passed  or  pro- 
ceedings had,  shall  be  received  as  evidence  in  all  legal  proceedings ;  and, 
until  the  contrary  is  proved,  every  general  meeting  of  the  creditors  in 
respect  of  the  proceeaings  of  which  minutes  have  been  so  made  shall  be 
deemed  to  have  been  duly  held  and  convened,  and  all  resolutions  passed 
thereat  or  proceedings  had  to  have  been  duly  passed  and  had." 

Sect.  18  directs  that  the  appointment  of  a  tnistee  shall  be 
reported  to  the  court  (q). 

No.  35.  Minut€9  of  Proceedings  at  First  Meeting, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

Minutes  of  resolutions  come  to  and  proceedings  had  at  the  first  meet- 
ing  of  creditors  held  at  this  day  of  187  , 

chairman,  the  registrar  of  the  court  [or  the  registrar  of  the  court  being 
absent^  F.  K.  of  was  elected  chairman]. 

We  the  undersigned  creditors,  being  a  majority  in  value  of  the  cre- 
ditors present,  personally  or  by  proxy,  at  this  meeting,  and  voting  on 
tliis  resolution  do  hereby  resolve  as  follows : — 

That  G.  H.  of  (residence  and  occupation)  shall  be  the  trustee  of  tlie 
property  of  the  bankrupt  at  {here  state  remuneration)  [or  such  remunera- 
tion as  the  creditors  may  from  time  to  time  determine]  [or  that  the 
a])pointment  of  a  trustee  in  this  bankruptcy  be  made  by  the  committee 
of  inspection]. 

That  I.  K.,  L.  M.,  N.  O.,  P.  Q.,  and  R.  S.  be  appointed  the  committee 
of  inspection  in  tliis  bankruptcy,  for  the  purpose  of  superintending  tlie 
administration  of  the  property  of  the  bankrupt  by  the  trustee. 

[Where  security  is  required  add  as  follows:  that  the  trustee  do  give 
security  by  bond  to  in  the  amount  of  pounds  himself^ 

and  two  sufficient  sureties  [or  that  F.  M.  and  K.  L.  be  his  sureties],  [or 
by  depositing  the  sum  of  pounds  with  the  registrar  \ot  by  giving 

iq)  See  sect.  \%,postt  p.  274. 


UINUTES  AMD  RKroRT  OF  ntOCEEDINGS. 


the  lecurity  of  (A«r«  tn«ert  lie 


auoeiatitm  or  companj/  raolvtd    Pia 


(Here  add  any  other  retoiutiimt  Oial  may  be  come  to  a§  to  the  manner  of 
the  adminUtratum  of  the  property  by  the  trtutee,  the  tnmtfer  of  the  pro- 
teedingi  to  (mother  court,  the  appointment  of  a  bank,  <£c.) 

F.  K.,  duunnan. 

[^ffere  foUowt  credUon*  t^aoAiru.] 


Credlton'  signatDra. 

Amonnt  of 
Debt. 

No.  36.  LUt  of  Creditors  attembUd  (o  be  uied  at  every  Meeting. 
•'  The  Bankruptcy  Act,  1869." 
In  the  London  Court  of  Bankruptcy  [or  the  connty  court  of 
holden  at  ]. 

In  the  matter  of 

Meeting  held  at  this  day  of  187    . 


No.  of 
AtscntH  of 
Creditors. 

Number. 

Names  of  Creditors 

AmoDDt 

of 
Anent 

Amonnt 

of 

Proof. 

1 

1 
1 

1 
1 

^ 

Total  nnmber  of  cre- 
ditors present  or 
assembled. 

mberof  u«in[s. 

Totals   .    .     . 

G 

Total  nn 

e. 
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Pabt  vir.  No.  38.  Report  and  Certificate  of  Appointment  of  Tntsiee, 

<■  CMAr.  VII. 

t  "  The  Bankruptcy  Act,  1869." 

Sect  14.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

Bale  68.  In  the  matter  of  A.  B.  of  ,  a  bankrupt 

It  is  reported  to  the  court  as  follows: — 

1.  That  the  first  meeting  of  creditors  in  this  bankruptcy  was  held  a 
on  the  day  of  at  o'clock  in  the 

noon,  as  ordered  by  this  court 

2.  That  by  resolution  at  such  meeting  G.  H.  of  was  appointee 
-    to  fill  the  office  of  trustee  of  the  property  of  the  bankrupt 

3.  Tliat  by  another  resolution  it  was  declared  that  the  said  G.  fl 
should  give  security  for  the  due  performance  of  the  said  office,  by  enter 
ing  into  a  bond  in  the  sum  of  with  two  sufficient  sureties  [or  a 
the  case  may  he'\, 

X.  Y.,  registrar,  • 

or 
F.  K.,  chairman. 
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CHAPTER  VIIL    - 

OF  THE  TRUSTEE  IN  BANKRUPTCY. 

§  1. — Appointment  of  Tbusteb. 

§  2. — Committee  of  Inspection  to  superintend  the  Trustee. 

§  3. — Regulations  as  to  Trustees  and  Committee  of  Inspec- 
tion. 

§  4.— Death,  Resignation  or  Removal  op  Trustee, 

§  5.— Duty  of  the  Trustee, 

§  6. — Power  of  the  Trustee, 

§  7. — Accounts  of  the  Trustee. 

§  8. — Costs  of  Trustee. 

§  1. — Appointment  of  Trustee. 

The  creditors  are  required  at  the  first  meeting,  bj  resolation,  to 
**  appoint  some  fit  person,  whether  a  creditor  or  not,  to  fill  the 
ofilice  of  trustee  of  the  property  of  the  bankrupt,  at  such  remunera- 
tion as  they  may  from  time  to  time  determine,  if  any ;  or  they 
may  resolve  to  leave  his  appointment  to  the  committee  of  selec- 
tion" (a).  Further,  the  creditors,  when  they  appoint  a  trustee, 
should  by  resolution  declare  what  security  is  to  be  given,  and  to 
whom,  before  he  enters  on  the  office  (6). 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  106.  **  Omission  to  pass  a  resolution  under  sub-section  two  or  fleet.  14. 
three  (c)  of  section  fourteen  of  the  act  shall  not  invalidate  the  appoint- 
ment of  a  trustee,  and  where  no  security  has  been  specified  to  be  given 
by  the  trustee,  he  shall  be  deemed  to  be  personally  responsible,  in  the 
performance  of  the  duties  of  his  office,  to  the  exient  of  tne  value  of  the 
property  of  tire  banknipt." 

Rule  107.  **  Where,  at  the  first  meeting  or  any  adjournment  thereof^  seet.  14. 
the  creditors  shall  resolve  that  one  or  more  named  persons  shall  be  ac- 
cepted as  the  sureties  of  the  trustee,  it  shall  not  be  necessary  for  the 
said  persons  to  justify  their  sufficiency .** 

The  creditors  may,  if  they  think  fit,  appoint  more  persons  than 
one  to  the  office  of  trustee,  and  also  may  appoint  persons  to  act  as 

(a)  See  sect  14,  snb-sect.  1,  ante,         (c)  Sub-sect  8  (ante,  p.  268)  re- 
p.  263.  lates  to  the  appointment  of  the  com- 

(b)  Id.  snb-SGct.  2,  ante,  p.  263.  mittee  of  inspDctloa;  Bee  pott,  p.  276. 
D.      VOL.  II.  T 
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Devolntkm  of 
tntttee. 


Kvltlenc*  of 
a{i|Hniitiiient 
of  truklrt. 


Pabt  VII.    trustees  in  succession  in  the  event  of  one  or  more  declining  to  accept 
-^^^ the  office  {d), 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  17.  '*  Until  a  trustee  is  appointed  the  registrar  shall  be  the  tma- 
tee  for  the  purposes  of  this  act,  and  immediately  upon  the  order  of 
adjudication  being  made  the  property  of  the  bankrupt  shall  vest  in  the 
registrar.  On  the  appointment  of  a  trustee  the  property  shall  forthwith 
pass  to  and  vest  in  the  trustee  appointed. 

The  expression  '  trustee.'  when  used  in  this  act,  shall  include  the 
person  for  the  time  being  tilling  the  office  of  trustee,  whether  he  be  the 
registrar  or  not ;  but  when  the  registrar  holds  the  office  of  trustee  he 
shall,  unless  the  cuurt  otherwise  orders,  in  the  administration  of  tlie 
property  of  the  bankrupt,  apply  to  tlie  court  for  directions  as  to  the  mode 
of  administering  such  property,  and  shall  not  take  possession  thereof 
unless  directed  hy  the  court." 

Sect.  18.  **  The  appointment  of  a  trustee  shall  be  reported  to  tlie 
court,  and  the  c<»urt.  upon  being  satisfied  that  the  requisite  security  has 
been  entered  into  by  him.  shall  give  a  certificate  declaring  him  to  be 
trustee  of  the  bankruptcy  named  in  the  certificate,  and  such  certificate 
shall  be  conclusive  evidence  of  the  appointment  of  the  trustee,  and  such 
appointment  shall  date  from  the  date  of  the  certificate.  When  the  re- 
gistrar holds  the  office  of  trustee,  or  when  the  tnistee  is  changed,  a  like 
certificate  of  the  court  may  be  made  declaring  the  person  therein  named 
to  be  tnistee,  and  such  certificate  shall  be  conclusive  evidence  of  tlie 
person  therein  named  being  trustee." 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  104.  '*  I'pon  the  appointment  of  a  creditor's  trustee,  any  receiver 
or  manager  of  the  property  or  business  of  the  bankrupt  shall  submit  his 
accounts  for  examination  to  such  trustee,  and  for  that  purpose  attend  on 
the  trustee,  at  such  reasonable  times  as  he  may  require." 

Rule  105.  ^'  Immediately  upon  the  appointment  of  a  trustee  being  re- 
ported, the  court  shall  give  to  the  trustee  a  certificate  declaring  him  to 
be  the  trustee,  provided  he  has  given  such  security,  if  any,  as  may  have 
been  required  by  the  creditors." 

No.  40.  Bond  of  Trustee. 

Know  all  men  by  these  presents,  that  we,  G.  II.  of,  &c.,  and  C.  D.  of, 
&c.,  and  R.  F.  of,  *&c.,  are  jointly  and  severally  held  and  firmly  bound 
to  James  Bacon,  the  Chief  Judge  in  Bankruptcy,  in  £  to  be  paid 

to  the  said  James  Bacon,  or  his  certain  attorney,  executors,  adminis- 
trators, or  assign's.  For  which  payment  to  be  made  we  bind  ourselres 
and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our  heirs,  exe- 
cutors, and  administrators,  jointly  and  severally,  firmly  by  tiiese  pn- 
sents. 

Sealed  with  our  seals,  and  dated  this  day  of 

thousand  eight  hundred  and 

Whereas  on  the  day  of  187     ,  A.  B.  of  ,  ^^ 

adjudged  bankrupt;  and  whereas  at  the  first  meeting  of  creditors  under 
the  said  bankruptcy  the  said  G.  H.  was  appointed  trustee  of  the  proper^ 


Beet.  14. 


one 


id)  See  sect.  83,  sub-sect  (1),  poit,  p.  276. 
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of  the  bankrupt;  and  whereas  it  was  resolved  that  the  said  trustee    PabtVII. 
should  give  security  by  bond  to  [here  state  to  toJunn]  in  the  sum  of  ,  Cmaf.  viii. 

with  two  sufficient  sureties  thereto. 

Now,  therefore,  the  condition  of  this  bond  or  obligation  is  such  that 
if  the  said  G.  H.  shall  and  do  from  time  to  time  well  and  sufficiently 
perform  and  execute  all  and  singular  the  duties  required  of  him  as 
trustee  of  "  The  Bankruptcy  Act,  1869,"  or  anj  rule  of  court  made  or 
hereafter  to  be  made  under  such  act,  this  obligation  shall  be  void  or 
otherwise  shall  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  ^  G.  H.    (laJ 

the  above  bounden  >  C.  D.     (l.8. 

in  the  presence  of  3  E.  F.     (L.8.J 

Note. — If  a  deposit  of  money  he  made^  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond. 

No.  41.  Certificate  of  Appointment  of  Trustee, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptey  [or  the  county  court  of 
holden  at  ]. 

This  is  to  certify  that  G.  H.  of  has  been  duly  appointed  trustee 

of  the  property  of  A.  B.  of  ,  adjudicated  bankrupt  on  the 

day  of  187    . 

Given  under  the  seal  of  the  court  this  day  of  187  . 

Registrar. 


§  2.— Committee  of  Inspection  to  superintend  the 

Trustee. 

The  creditors  are  required  by  resolution  to  appoint  some  fit 
persons  (other  than  the  trustee)  not  exceeding  ^yq^  and  being  cre- 
ditors qualified,  or  authorized  by  creditors,  to  vote,  to  form  a  com- 
mittee of  inspection  for  the  purpose  of  superintendingthe  adminis- 
tration by  the  trustee  of  the  bankrupt's  property  («).  The  omission, 
however,  to  pass  this  resolution  does  not  invalidate  the  appointment 
of  a  trustee  {f). 

"The  Bankruptcy  Rules,  1870,"  direct  that— 

Rule  129.  **  Where  the  creditors  neglect  by  resolution  to  ^x  the 
quorum  required  to  be  present  at  a  meeting  of  the  committee  of  inspec- 
tion, the  quorum  shall  be  three ;  or  if  the  number  of  the  committee  be 
less  than  three,  the  quorum  shall  be  the  whole  number." 

Rule  130.  '*A  resolution  of  the  committee  of  inspection  shall  be 
passed  unanimously  or  by  a  majority  in  number  of  the  members  present 
at  the  meeting." 

{e)  See  sect  14,  sub-sect  8,  ante^      accounts  of   the   trustee,  see  post^ 
p.  263.    As  to  the  duty  of  the  com-      p.  283. 
mittee   of  inspection   to   audit   the         (/)  SeeRule  106,  anftf,  p.  273. 

t2 
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Part  VII  §  3. — REGULATIONS  AS  TO  TRUSTEES  AND  COMMITTEE  OF 

^''^^•^"''  Inspection. 


"  The  Bankruptcy  Act,  1869,**  contains  the  following  proTisions 
as  to  trustees  and  committee  of  inspection : — 

Reiniiations        Sect.  83.  **The  following  regulations  shall  he  made  with  respect  to 

M  to  tnw-       the  trustee  and  committee  of  inspection : — 

****'**^  (1.)  The  creditors  may,  if  they  think  fit,  appoint  more  persons  than 

one  to  the  office  of  trustee,  and  where  more  than  one  are  ap- 
pointed they  shall  declare  whether  any  act  required  or  autho- 
rized to  be  done  by  the  trustee  is  to  be  done  by  all  or  any  one 
or  more  of  such  persons,  but  all  such  persons  are  in  thui  act 

■  included  under  the  term  *  trustee,*  and  shall  be  joint  tenants 

of  the  property  of  the  bankrupt.  The  creditors  may  also  ap- 
point persons  to  act  as  trustees  in  succession  in  the  event  of 
one  or  more  of  the  persons  first  named  declining  to  accept  the 
office  of  trustee : 

(2.)  If  any  vacancy  occur  in  the  office  of  trustee  by  death,  resigna- 
tion, or  otherwise,  the  creditors  in  general  meeting  shall  fiU  up 
such  vacancy,  and  a  general  meeting  for  the  purpose  of  filling 
up  such  vacancy  may  be  convened  by  the  continuing  trustee, 
if  there  be  more  than  one,  or  by  the  registrar  on  the  requisition 
of  any  creditor : 

(3.)  If,  through  any  cause  whatever,  there  is  no  trustee  acting  during 
the  continuance  of  a  bankruptcy,  the  registrar  of  the  court  for 
the  time  being  having  jurisdiction  iu  the  bankruptcy  shall  act 
as  such  trustee  (g): 

(4.)  The  court  may,  upon  cause  shown,  remove  any  trustee.  The 
creditors  may,  by  special  resolution  at  a  meeting  specially 
called  for  that  purpose,  of  which  seven  days*  notice  has  been 
given,  remove  tlie  trustee  and  appoint  another  person  to  fill 
his  office,  and  the  court  shall  give  a  certificate  declaring  him 
to  be  the  trustee : 

■  (5.)  If  a  trustee  be  adjudged  bankrupt,  he  shall  cease  to  be  trustee, 

and  the  registrar  shall,  if  there  be  no  other  trustee,  call  a 
meeting  of  creditors  for  the  appointment  of  another  trustee  in 

1  his  place : 

I  (6.)  The  property  of  the  bankrupt  shall  pass  from  trustee  to  trustee, 

including  under  that  term  the  registrar  when  he  fills  the  office 

j  of  trustee,  and  shall  vest  in  the  trustee  for  the  time  being 

during  his  continuance  In  office,  without  any  conveyance, 
assignment,  or  transfer  whatever : 
(7.)  The  trustee  of  a  bankrupt  may  sue  and  be  sued  by  the  official 
name  of  *  the  trustee  of  the  property  of  a  bankrupt,* 

inserting  the  name  of  the  bankrupt,  and  by  that  name  may 
hold  property  of  every  description,  make  contracts,  sue  and  be 

sect. 88.  C^)  ^y  ^°^®  ^^^  ^^  "The  Bank-  there  be  no  committee  of  inmectioo, 
mpt^  Rules,  1870,"  "where  the  regis-  be  audited  by  the  comptroller  or 
trar  is  trustee  of  the  property  of  a  treasurer  of  the  court  or  other  peraon 
bankrupt  by  reason  of  there  bemg  no  acting  as  treasurer,  according  as  the 
trustee  acting  during  the  bankruptcy,  proceeding  is  in  the  London  Bank- 
he  shall  not  be  required  to  give  ruptcy  Court  or  the  county  court." 
security,  but  his  accounts  shall,  if 
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sued,  enter  into  any  engagements  binding  upon  himself  and  his    Pabt  vn. 
successors  in  office,  and  do  all  other  acts  necessary  or  expedient  ^"^^'^"^V 
to  be  done  in  the  execution  of  his  office : 
(8.)  The  certificate  of  appointment  of  a  trustee  shall,  for  all  purposes 
of  any  law  in  force  in  any  part  of  the  British  dominions  re- 
quiring registration,  enrolment,  or  recording  of  conveyances  or 
assignments  of  property,  be  deemed  to  be  a  conveyance  or  • 

assignment  of  property,  and  may  be  registered,  enrolled,  and 
recorded  accordingly : 
(9.)  All  acts  and  things  by  this  act  authorized  or  required  to  be  done 
by  or  to  the  registrar  may  be  done  within  the  district  of  each 
court  having  jurisdiction  in  bankruptcy  by  or  to  the  registrar 
of  that  court : 

(10.)  Any  member  of  the  committee  of  inf^pection  may  resign  his 
office  by  notice  in  writing  signed  by  him,  and  delivered  to  the 
trustee : 

(11.)  The  creditors  may  by  resolution  fix  the  quorum  required  to  be 
present  at  a  meeting  of  the  committee  of  inspection  : 

(12.)  Any  member  of  the  committee  of  inspection  may  also  be  re- 
moved by  a  special  resolution  at  any  meeting  of  creditors  of 
which  the  prescribed  notice  has  been  given,  stating  the  object 
of  the  meeting : 

(13.)  On  any  vacancy  occurring  in  the  office  of  a  member  of  the  com- 
mittee of  inspection  by  removal,,  death,  resignation,  or  other* 
wise,  the  trustee  shall  convene  a  meeting  oi  creditors  for  the 
purpose  of  tilling  up  such  vacancy : 

(14.)  The  continuing  members  of  the  committee  of  inspection  may  act, 
notwithstanding  any  vacancy  in  their  body;  and  where  the 
number  of  members  of  the  committee  of  inspection  is  for  the 
time  being  less  than  five,  the  creditors  may  increase  that 
number  so  that  it  do  not  exceed  five : 

(15.)  No  defect  or  irregularity  in  the  election  of  a  trustee  or  of  a  mem* 
ber  of  the  committee  of  inspection  shall  vitiate  any  act  bond  fide 
done  by  him ;  and  no  act  or  proceeding  of  the  trustee  or  of 
the  creditors  shall  be  invalid  by  reason  of  any  failure  of  the 
creditors  to  elect  all  or  any  members  of  the  committee  of 
inspection; 

(16.)  If  a  member  of  the  committee  of  inspection  become  a  bankrupt 
his  office  shall  thereupon  become  vacant : 

(17.)  Where  there  is  no  committee  of  inspection,  any  act  ojr  thing  or 
any  direction  or  consent  by  this  act  authorized  or  required  to 
be  done  or  given  by  such  committee  may  be  done  or  given  by 
the  court  on  the  application  of  the  trustee"  (A). 


§  4.— Death,  Resignation  or  Removal  of  Trustee. 

The  regulations,  forming  the  preceding  division  of  the  present 
chapter,  provide  for  the  filling  up  any  vacancy  in  the  office  of 

{h)  "TheBankrnptcyRute8,1871/'  17  of  sect.  83  shall  mean  the  judge 

provide   (Rule   10)   that   "  where    a  of  such  court,  and  shall  not  include 

registrar  of  a  county  court  having  the  registrar  acting  ns  judge  under 

jurisdiction  in  bankruptcy  acts  as  a  powers  delegated  by  the  judge.*' 
trustee,  the  word  '  court '  m  sub-sect 
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pabt  vir.    trustee  by  death,  resignation  or  otherwise  (t).     The  regalstions 
chaf.  VI If.  ^gQ  empower  the  court  upon  cause  shown,  and  the  creditors  bj 
special  resolution,  to  remove  the  trustee  and  appoint  another  (A). 

"The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  115.  "Where  in  consequence  of  a  bankruptcy  being  closed,  or 
of  a  vacancy  in  the  office  of  trustee,  the  registrar  oecomea  tmstee,  the 
attorney  (if  any)  who  has  theretofore  acted  in  the  matter  of  the  bank- 
ruptcy shall  not  be  changed  unless  the  court  shall  by  order,  setting 
forth  the  reasons  for  tlie  change,  otherwise  direct*' 

?J^*^'  Rule  120.  "  Where  a  creditor  desires  a  meeting  of  creditors  to  be  held 

to  remove  a  trustee  or  a  member  of  the  committee  of  inspection,  he  shall 
apply  to  some  member  of  the  committee  of  inspection  to  specially 
summon  a  meeting  for  that  purpose,  and  for  the  purpose  of  appointing 
another  person  to  fill  the  office,  by  sending  a  notice  to  each  creditor 
seven  days  before  the  meeting  is  to  be  held ;  and  where  such  member 
refuses  to  summon  a  meeting,  or  there  is  no  committee  of  inspection,  the 
creditor  may  apply  to  the  court  upon  an  affidavit  stating  specifically  the 
facts  which  would  appear  to  justify  the  removal  of  such  trustee  or  a 
member  of  the  committee  of  inspection,  and  the  court  may  direct  the 
registrar  to  summon  a  meeting  accordingly,  or  if  it  think  fit  may  direct 
notice  to  be  given  to  the  trustee  to  show  cause  why  the  court  should 
not  remove  him." 

Rule  121.  *'  Where  a  trustee  resigns,  dies,  or  is  removed  prior  to 
obtaining  his  release,  the  creditors  shall  determine  what,  if  any,  remune- 
ration shall  be  paid  for  the  services  which  he  may  have  rendered.** 

Rule  126.  "  Where  a  trustee  shall  resign,  or  be  removed  firom  his 
office,  he  shall,  within  four  days  thereafter,  render  to  the  registrar,  to 
be  filed  with  the  proceedings,  an  account  in  writing  showing  what  he 
has  done  while  trustee,  and  shall  duly  account  for  all  monies  or  pro- 
perty of  the  bankrupt.  If  he  do  not  comply  with  these  requisitions 
witliin  the  prescribed  time  the  court  shall  enforce  obedience  thereto.** 


No.  46.  Notice  of  Meeting  to  he  held  on  Resignation  of  Tnutee, 

"  The  Bankruptcy  Act,  1869." 

**^'  **•  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

The  committee  of  inspection  hereby  give  you  notice  that  a  meeting  (^ 
creditors  will  be  held  at  on  the  day  of  187    , 

at  ^      o'clock  in  the  noon,  for  the  purpose  of  appointing  a 

trustee  in  the  place  of  the  late  trustee,  who  has  resigned  the  office  yjr 
who  has  died  or  has  become  bankrupt]. 

For  the  committee, 
£.  R, 
To  X.  Y«  One  of  the  said  committee. 

(i)  See  sect.  83,  sub-sect.  (2),  ante,         (*)  Id,  sub-sects.  (8)  &  i4X  tmU. 
p.  276.  p.  276. 
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No.  47.  Minutes  at  Meeting  for  receiving  Resignation  of  Trustee^  dc,         Pa»t  vii. 

"  The  BaDkruptcy  Act,  1869."  ' ^ 

In  the  Ix)ndon  Bankruptcy  Court  [or  the  county  court  of  Sect  83. 

holdcn  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

Minutes  of  proceedings  had  at  a  meeting  of  creditors  of  the  said  bank- 
rupt, held  at  on  the  day  of  ,  187    . 

Chairman  of  the  meeting,  £.  F.  of 

We  the  undersigned  (here  should  follow  similar  resolutions  to  those 
appointing  the  late  trustee,  dtc.,  at  the  first  meeting), 

£.  F.,  chairman  of  this  meeting. 

No.  48.  Report  and  Ckrtificate  of  Appointment  of  Trustee  to  fill  a  Vacancy 

caused  by  a  Resignation, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

It  is  reported  to  the  court  as  follows  : — 

1.  That  a  meeting  of  creditors  in  this  bankruptcy  was  held  at 
on  the  day  of  ,  at  o  clock  in  the 

noon,  for  the  purpose  of  receiving  of  G.  H.  his  resignation  of  the  office 
of  trustee  and  of  appointing  a  person  to  fill  such  office  [or  for  the  purpose 
of  appointing  a  trustee,  who  is  dead,  or  who  has  been  adjudged  bank- 
rupt]. 

2.  That  the  said  G.  H.  resigned  the  office  of  trustee,  and  by  resolu- 
tion at  such  meeting  N.  O.,  of  was  appointed  to  fill  the  office  of 
trustee  of  the  property  of  the  bankrupt. 

3.  That  by  another  resolution  it  was  declared  that  the  said  N.  O. 
should  give  security  for  the  due  performance  of  the  said  office,  by  enter- 
ing into  a  bond  in  the  sum  of  with  two  sufficient  securities 
[or  as  the  case  may  he"], 

F.  K.,  chairman. 


§  5. — Duty  op  the  Trustee. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect  20.  "  The  trustee  shall,  in  the  administration  of  the  property  of  Conduct  of 
the  bankrupt  and  in  the  distribution  thereof  amongst  his  creditors,  have  ijJSJTto™* 
regard  to  any  directions  that  may  be  given  by  resolution  of  the  creditors  coort  agaiiMt 
at  any  general  meeting,  or  by  the  committee  of  inspection,  and  any  tnutoe. 
directions  so  given  by  the  creditors  at  any  general  meeting  shall  be 
deemed  to  override  any  directions  given  by  the  committee  of  inspection  ; 
the  trustee  shall  call  a  meeting  of  the  committee  of  inspection  once  at 
least  every  three  months,  when  they  shall  audit  his  accounts,  and  deter- 
mine whether  any  or  what  dividend  is  to  be  paid  ;  he  may  also  call 
special  meetings  of  the  said  committee  as  he  thinks  necessary. 

Subject  to  the  provisions  of  this  act,  and  to  such  directions  as  afore- 
said, the  trustee  wiall  exercise  his  own  discretion  in  the  management  of 
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f,****'' v/ii    ^^^^  estate,  and  its  distribution  amonpt  the  creditors.     Tlie  trustee  nuj 

**^'' ■'  from  time  to  time  summon  general  meetings  of  the  creditors  for  the 

purpose  of  ascertaining  their  wishes ;  he  may  also  apply  to  the  court,  in 
manner  prescribed,  for  directions  in  relation  to  any  particular  matter 
arising  under  the  bankruptcy. 

The  bankrupt,  or  any  creditor,  debtor,  or  other  person  aggrieved  bj 
any  act  of  the  trustee,  'may  apply  to  the  court,  and  the  court  may  con- 
firfn,  reverse,  or  modify  the  act  complained  of,  and  make  such  order  in 
the  premises  as  it  thinks  iust.  The  court  may  from  time  to  time,  during 
the  continuance  of  a  bankruptcy,  summon  general  meetings  of  the  cre- 
ditors for  the  purpose  of  ascertaining  their  wishes,  and  may,  if  the  court 
thinks  fit,  direct  the  registrar  to  preside  at  such  meetings. 

The  trustee  shall,  in  relation  to  and  for  the  purpose  of  acquiring  or 
retaining  possession  of  the  property  of  the  ban^iipt,  be  in  the  same 
position  in  all  respects  as  if  he  were  a  receiver  of  such  property  ap- 
pointed by  the  Court  of  Chancery,  and  the  court  may,  on  his  application, 
enforce  such  acquisition  or  retention  of  property  accordingly. 

"  Tlie  Bankruptcy  Rules,  1870,'*  provide  that— 

Sect  2a  Rule  112.  **  Where  a  trustee  desires  to  apply  to  the  court  for  directions 

in  relation  to  any  particular  matter  arising  under  the  bankruptcy,  he 
shall  file  his  application,  according  to  the  form  in  the  schedule,  and  the 
court  shall  tlien  hear  the  application,  or  fix  a  day  for  its  hearing,  and 
direct  the  trustee  to  apply  by  motion." 

No.  53.  Application  for  directions  by  Trustee. 

"  The  Bankruptcy  Act,  1869." 

Sect.  JO.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  J. 

Buio  112.  I"  the  matter  of  A.  B.  of  ,  a  bankrupt. 

I  desire  to  make  application  to  the  court  for  its  directions  {here  $iaU 
the  particular  matter  in  relation  to  which  they  are  sought]. 

Trustee. 

Let  this  application  bo  heard  on  the  day  of  at 

o*cIock  in  the  noon  [and  let  the  trustee  give  notice  to 

Inhere  insert  the  persons  to  whom  it  is  to  he  given]. 
Dated  this  day  of  18    . 

Registrar. 

No.  54.  Order  on  Application  of  Trustee  for  Directions. 

"  The  Bankruptcy  Act,  1869." 

Sect  20.  I^  t^e  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  J. 

Rule  112.  In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

Whereas  at  a  court  held  this  day  the  trustee  of  the  property  of  the 
bankrupt  applied  to  this  court  for  its  directions  [here  state  the  particular 
matter  in  relation  to  which  they  are  sought].  Now  upon  hearing  of  C.  D. 
of  ,  on  the  matter,  it  is  ordered  [here  set  out  the  order]^ 

and  that  the  trustee  do  pay  out  of  his  own  monies  [or  out  of  the  property 
of  the  bankrupt]  the  sum  of  ,  the  costs  of  this  order,  and  the 

sum  of  to  C.  D.  for  his  costs  [or  that  C.  D.  do  pay  the  sum  of 
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,  the  costs  of  this  order,  and  also  the  sum  of  to  C.  D.    Pakt  vn. 

for  his  costs].  Ch^p.vih. 

Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court, 

Registrar. 

"The  Bankruptcy  Act,  1869,"  further  enacts  that — 

Sect.  29.  "  A  trustee  shall  not,  without  the  consent  of  the  committee  Tn]8tec,irs 
of  inspection,  employ  a  solicitor  or  other  agent,  but  where  the  trustee  is  fo»citor,  may 
himself  a  solicitor,  he  may  contract  to  be  paid  a  certain  sum  by  way  of  «erv?ce«I*" 
per  centage  or  otherwise  as  a  remuneration  for  his  services  as  trustee, 
including  all  professional  services,  and  any  such  contract  shall,  notwith- 
standing any  law  to  the  contrary,  be  lawful." 

Sect.  30.  **  The  trustee  shall  pay  all  sums  from  time  to  time  received  Tmstees  to 
by  him  into  such  bank  as  the  majority  of  the  creditors  in  number  and  JJ^a  bonk** 
value  at  any  general  meeting  shall  appoint,  and  failing  such  appoint- 
ment into  the  Bank  of  England  ;  and  if  he  at  any  time  keep  in  his  nands 
any  sum  exceeding  fifty  pounds  for  more  than  ten  days  he  shall  be  sub- 
ject to  the  following  liabilities  ;  that  is  to  say, 

(1.)  He  shall  pay  interest  at  the  rate  of  twenty  pounds  per  centum 
per  annum  on  the  excess  of  such  sum  above  fifty  pounds  as  he 
may  retain  in  his  hands  : 
(2.)  Unless  he  can  prove  to  the  satisfaction  of  the  court  that  his  reason 
for  retaining  the  money  was  sufficient,  he  shall,  on  the  applica- 
tion of  any  creditor,  be  dismissed  from  his  office  by  the  court, 
and  shall  have  no  claim  for  remuneration,  and  be  liable  to  any 
expenses  to  which  the  creditors  may  be  put  by  or  iu  conse- 
quence of  his  dismissal." 

"  The  Bankruptcy  Rules,  1870,"  direct  that— 

Rule  109.  '^  Wliere  the  creditors  shall  have  failed  to  appoint  the  bank  Sect  so. 
into  which  the  trustee  is  to  pay  all  monies  received  by  liim,  he  shall 
pay  them  into  such  bank  as  the  committee  of  inspection,  or,  where 
there  is  no  committee,  the  court  shall  appoint." 

Duty  of  the  Trustee  to  keep  Books,'] — "The  Bankruptcy 
Rules,  i  870,"  direct  that— 

Rule  242.  *'The  trustee  shall  keep  a  book  to  be  entitled  *  The 
Record,'  according  to  the  form  in  the  schedule,  in  which  he  shall  re- 
cord all  minutes,  all  proceedings  had,  and  resolutions  passed  at  any 
meeting  of  creditors,  or  of  the  committee  of  inspection,  statement  of 
bankrupt's  affistirs,  reports  and  all  proceedings  necessary  to  give  a 
correct  view  of  the  management  of  the  bankrupt's  property,  but  he 
shall  not  be  bound  to  insert  in  the  record  any  document  of  a  confidential 
nature  (such  as  the  opinion  of  counsel  on  any  matter  affecting  the  in- 
terest of  the  creditors),  nor  need  he  exhibit  such  document  to  any 
person  other  than  the  members  of  the  committee  of  inspection." 

Rule  243.  **  The  trustee  shall  also  keep  a  book  to  be  entitled  the 
*  Estate  Book,'  according  to  the  form  in  the  schedule,  in  which  he  shall 
enter  from  day  to  day  the  receipts  and  payments  made  by  him"  {t). 

Rule  244.  "  The  record  and  the  estate  book  may  be  inspected  by  the 
committee  of  inspection  and  the  creditors  or  their  agents." 

Rule  245.  **  The  trustee  shall  submit  the  record  and  estate  book,  to- 

(0  "The  Bankruptcy Ralcs,1871,"  IxJok  referred  to  in  Rule  243  of  'The 
provide  (Rule  13)  that  "  the  estate      Bankruptcy  Rales,  1870,'  may  be  kept 
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getlier  with  a  copy  of  the  latter,  to  the  committee  of  inspection  at  the 
quarterly  meeting  required  by  section  twenty  of  the  act** 

Rule  249.  "  Upon  a  trustee  resigning,  or  being  released  or  removed 
from,  his  ofBce,  he  shall  deliver  over  to  the  registrar  of  the  court  all 
books  kept  by  him  and  all  other  books,  documents,  papers  and  accounts 
in  his  possession  in  any  way  relating  to  the  office  of  trustee.'* 


Vownnt 
tniNle*  to 
d«ftl  with 


§  6. — Power  op  the  Trustee. 

Having  in  the  preceding  division  of  this  chapter  treated  of  the 
duties  of  the  trustee,  his  powers  for  the  most  part  of  a  discre- 
tionary kind,  to  be  exercised  as  occasion  arises,  may  be  con- 
veniently noticed  separately  and  as  dealt  with  by  the  Bankruptcy 
Act,  1869. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  25.  ^^  Subject  to  the  provisions  of  this  act,  the  trustee  shall  have 
power  to  do  the  following  things : 

(1.)  To  receive  and  decide  upon  proof  of  debts  in  the  prescribed 
manner,  and  for  such  purpose  to  administer  oaths : 

(2.)  To  carry  on  the  business  of  the  bankrupt  so  far  as  may  be  neces- 
sary for  tlie  beneficial  winding-up  of  the  same : 

(3.)  To  bring  or  defend  any  action,  suit  or  other  legal  proceeding  re- 
lating to  the  property  of  the  bankrupt : 

(4.)  To  deal  with  any  property  to  which  tne  bankrupt  is  beneficially 
entitled  as  tenant  in  tail  in  the  same  manner  as  the  bankrupt 
might  have  dealt  with  the  same  ;  and  the  sections  fifty-six  to 
seventy-three  (both  inclusive)  of  the  act  of  the  session  of  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth 
(chapter  seventy -four),  *  for  the  abolition  of  fines  and  re- 
coveries, and  for  the  substitution  of  more  simple  modes  of 
assurance,'  shall  extend  and  apply  to  proceedings  in  bank- 
ruptcy under  this  act  as  if  those  sections  were  here  re-enacted 
and  made  applicable  in  terms  to  such  proceedings : 

(5.)  To  exercise  any  powers  the  capacity  to  exercise  which  is  vested 
in  him  under  this  act,  and  to  execute  all  powers  of  attorney, 
deeds,  and  other  instruments  expedient  or  necessary  for  the 
purpose  of  carrying  into  effect  the  provisions  of  this  act: 

(6.)  To  sell  all  the  property  of  the  bankrupt  (including  the  goodwill 
of  the  business,  if  any,  and  the  book  debt  due  or  growing  due 
to  the  bankrupt)  by  public  auction  or  private  contract,  with 
}iowcr,  if  he  thinks  fit,  to  transfer  the  whole  thereof  to  any  person 
or  company,  or  to  sell  the  same  in  parcels  (m) : 

(7.)  To  give  receipts  for  any  money  received  by  him,  which  receipt 
shall  effectually  discharge  the  person  paying  such  monies  from 
all  responsibility  in  respect  of  the  application  thereof: 

(8.)  To  prove,  rank,  claim,  and  draw  a  dividend  in  the  matter  of  the 
bankruptcy  or  sequestration  of  any  debtor  of  the  bankrupt.** 


in  the  form  of  an  ordinary  debtor  and 
creditor  account  in  lien  of  the  form 
prescribed  by  such  rule."  The  form, 
therefore,  is  not  given  in  this  work. 

(m)  By  Rule  119  of  '*the  Bank- 
ruptcy Rules,  1870/'  "where  the  trus- 


tee is  an  auctioneer  he  shall  not  by 
himself  or  any  partner  act  as  Bath  in 
the  sale  of  any  of  the  property  vested 
in  him,  except  with  the  consent  of  the 
committee  of  inspection, and  upon  soch 
terms  as  it  may  think  fit" 
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Sect.  27.  "  Tlie  trustee  may,  with  the  sanction  of  the  committee  of  in-    Pakt  vii. 
spection,  do  all  or  any  of  the  following  things :  Chap.  Viii. 

(1.)  Mortgage  or  pledge  any  part  of  the  property  of  the  bankrupt  for  Power  of 

the  purpose  of  raising  money  for  the  payment  of  his  debts :        TOmpro^M. 

(2.)  Refer  any  dispute  to  arbitration,  compromise  all  debts,  claims,  and  J'^p"""""* 
liabilities,  whether  present  or  future,  certain  or  contingent, 
liquidated  or  unliquidated,  subsisting  or  supposed  to  subsist 
between  the  bankrupt  and  any  debtor  or  person  who  may  have 
incurred  any  liability  to  the  bankrupt,  upon  the  receipt  of  such 
sums,  payable  at  such  times,  and  generally  upon  such  terms  as 
may  be  agreed  upon : 

(3.)  Make  such  compromise  or  other  arrangement  as  may  be  thought 
expedient  with  creditors,  or  persons  claiming  to  be  creditors 
in  respect  of  any  debts  proveable  under  the  bankruptcy : 

(4.)  Make  such  compromise  or  other  arrangement  as  may  be  thought 

expedient  with  respect  to  any  claim  arising  out  of  or  incidental 

to  the  property  of  the  bankrupt,  made  or  capable  of  being 

made  on  the  trustee  by  any  person  or  by  the  trustee  on  any 

•    person : 

(5.)  To  divide  in  its  existing  form  amongst  the  creditors,  according 
to  its  estimated  value,  any  property  which  from  its  peculiar 
nature  or  other  special  circumstances  cannot  advantageously 
be  realized  by  sale. 
The  sanction  given  for  the  purposes  of  this  section  may  be  a  general 
permission  to  do  all  or  any  of  the  above-mentioned  things,  or  a  permis- 
sion to  do  all  or  any  of  them  in  any  specified  case  or  cases/' 

It  is  to  be  observed  that,  subject  to  the  provisions  of  the  act  and 
to  the  direction  of  the  creditors  or  committee  of  inspection,  the 
trustee  may  exercise  his  own  discretion  in  the  management  of  the 
estate,  and  its  distribution  amongst  the  creditors  (see  sect.  20,  ante, 
pp.  279,  280). 

By  sect,  93  of  "The  Bankruptcy  Act,  1869,**  any  treasurer  or  Deiiverjof 
other  officer,  or  any  banker,  attorney  or  agent  of  the  bankrupt  JJ^JJJJI^J, 
is   required  to   pay  and  deliver   to   the  trustee  all  monies  and  uie  trustee, 
securities  in  his  possession  or  power  if  he  is  not  entitled  by  law  to 
retain  them,  and  the  non-compliance  is  a  contempt  of  court  (n). 

"The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  110.  "No  person  shall  be  entitled  as  against  the  trustee  to  with-  Books  of 
hold  possession  of  the  books  of  account  of  the  bankrupt,  or  to  claim  any  accouut. 
lien  hereon." 


§  7. — ^Accounts  of  the  Trustee. 

The  trustee  is  required  to  call  a  meeting  of  the  committee  of  in- 
spection once  at  least  every  three  months  when  they  shall  audit 
his  accounts  (o). 

(f»)  See  the  section  and  forms  as  to  the  trustee's  books  and  their 
nnder  it,  pottt  Chap.  XII.  production,  see  ante,  pp.  281,  282. 

(a)  See  sect  20,  ante,  p.  279.  And 
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Appnintmeot 
of  ifinip- 

tlUlllT. 


Sect.  2&. 


Audit.]--'*  Tho  Bankruptcy  Act,  1869,"  enacta  that^ 

Sect  55.  **  The  truRtee  having  had  his  qnarterlj  statement  of  aeconfa 
audited  by  the  committee  of  inspection,  shall,  within  the  prescnlw^ 
time,  forward  the  certified  statement  in  the  preacribed  form  to  an  officer 
to  be  called  the  comptroller  in  bankruptcy,  and  if  he  fail  to  do  m  k 
shall  be  deemed  guilty  of  a  contempt  or  court  to  be  punishable  acconl- 
inglv.  The  first  ana  any  subsequent  comptroller  uiall  be  appointed 
by  tlie  lord  chancellor,  and  hold  office  during  his  pleaaure,  and  shall  be 
paid  8iich  salary  as  the  lord  chancellor  may,  with  the  sanction  of  tk 
treasury,  direct.  The  comptroller  shall  be  provided  with  such  officvin 
Londuii,  and  with  such  officers,  clerks,  and  servants,  as  may  be  directed 
bv  the  lord  chancellor,  with  the  approval  of  the  treasury.  The  officen, 
cferku,  and  nervants  in  the  office  of  the  comptroller  shall  be  appointed 
and  dismissiblc  by  the  comptroller,  and  tliere  shall  be  allowed  and  piid 
to  him  such  sum  as  the  treasury  may  from  time  to  time  direct  for  the 
expenses  of  his  office,  and  of  such  clerks  and  other  persons  as  may  be 
deemed  necessary  by  the  treasury''  (/>). 

"The  Bankruptcy  Rules,  1870,"  provide  that — 

Rule  246.  ^^  Tho  committee  of  inspection  shall  audit  the  estate  booi 
and  certify  therein  under  their  hands  the  day  on  which  the  said  book 
was  audited,  and  shall  in  like  manner  certify  tlie  copy  of  the  said  book."* 

Rule  247.  ''  The  tnistee  shall,  forthwith  after  the  said  audit  shall 
have  been  held,  transmit  to  the  comptroller  in  bankruptcy  tJie  copy  w 
certified,  adding  thereto  his  certificate  that  it  is  the  copy  certifiea  br 
the  committee.  lie  shall  also  forward  therewith  an  office  copy  o(  the 
Ktutement  of  affairs  filed  by  the  bankrupt,  showing  thereon  in  red  ink 
the  difierence  between  the  sums  stated  by  the  bankrupt  and  the  snnii 
realized  or  estimated  by  the  trustee  to  be  realized,  and  shall  also  state 
the  reasons  why  any  property  not  realized  has  not  been  realized." 

"The  Bankruptcy  Rules,  1871,"  pi-ovide  that— 

Rule  14.  ''The  trustee  shall  submit  to  tho  committee  of  inspection 
his  bank  pasH  book  at  tlie  quarterly  meeting  required  to  be  held  bv 
section  20  of  the  act,  and  shall  forward  to  the  comptroller  a  copy  duly 
certified  by  the  committee  of  all  entries  made  therein  since  tlie  previous 
audit." 

Rule  15.  "  Where  the  trustee  has  not  since  the  date  of  his  appointment 
or  since  the  last  audit  of  his  accounts,  received  or  paid  any  sum  of  money 


(;>)  "The  Bankruptcy Kules,  1 870," 
contain  the  followinj;  rules: — 

Kule  2'M.  "  The  comptroller  shall 
keep  a  lx)ok  entitled  *  The  Register  of 
Bankrnptcies  in  the  London  Court,* 
auTordinj:  to  the  form  in  the  Khednle, 
and  another  bo; >k  entitled 'The  Re- 
leister  of  Bankrnpt^'ies  in  the  County 
Courts,'  accimiing  to  the  form  in  tho 
si'hedule,  with  such  additional  head- 
ings as  he  may  find  necessary.** 

Bule  2.'{8.  ••  Tho  comptroller  shall 
cause  an  entry  to  be  made  in  the  proper 
register  f>f  every  gazetted  notice  a])pli- 


cable  or  define<l  by  tho  headings,  and 
shall  cause  such  registers  to  bo  exa- 
mined on  every  Monday  and  Thnrs- 
day  with  the  then  last  pubHahrd 
Gazette,  so  as  to  insure  that  all  the 
notices  published  therein  hare  been 
dnlv  entered  in  sudi  registers." 

Rule  239.  "  The  registers  shall  be 
oi)en  for  searches  by  the  public  it 
all  hours  that  the  office  of  tne  oomp- 
truller  is  open,  upon  a  request  in 
writing  with  a  scan-h  stamp  affixed 
thereon  being  lodged." 
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on  account  of  the  bankrupt's  estate,  he  shall  at  the  quarterly  meeting    paktTII. 
required  by  section  20  lay  before  the  committee  of  inspection  a  state-  chap,  viif. 
ment  to  that  effect,  according  to  the  form  in  the  seheaule ;  and  such 
statement  shall,  if  approved,  be  signed  by  the  committee,  and  forthwith 
forwarded  by  the  trustee  to  the  comptroller." 

Rule  16.  "Where  there  is  no  committee  of  inspection,  and  the  trustee 
has  not  for  a  period  of  three  months  from  the  date  of  his  appointment  or 
from  the  last  audit  of  his  accounts,  received  or  paid  any  sum  of  money 
on  account  of  the  bankrupt's  estate,  he  shall  file  with  the  registrar  of 
the  court  an  affidavit  to  that  effect,  according  to  the  form  in  the  schedule, 
and  shall  forthwith  forward  an  office  copy  of  such  affidavit  to  the  comp- 
troller. Where  the  registrar  is  trustee  he  shall  forward  to  the  comp- 
troller a  certificate  to  the  like  effect." 

The  same  rules  also  provide  that  — 

Rule  12.  "  Where  a  receiver  or  manager  has  been  appointed  in  a 
bankruptcy,  the  accounts  of  such  receiver  or  manager  shall  be  forwarded 
to  the  comptroller  in  bankruptcy  by  the  trustee,  with  the  first  accounts 
rendered  by  him  to  the  comptroller." 

6.  Certificate  of  no  Receipts  or  Payments  by  Trustee, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  {^or  county  court  of  ,  holden 

at  ]. 

In  the  matter  of  ,  of  ,  a  bankrupt. 

I,  of  ,  the  trustee  of  the  property  of  the  above-named  "the  date  of 

bankrupt,  certify  that  since  as  trustee  I  have  not,  nor  has  any  HUntH*^"' 

person  by  my  order  or  for  my  use,  received  or  paid  any  sum  of  money  *'the  iwt 
on  account  of  the  bankrupt's  estate.  ""**''  ^'  ™y- 

And  I  further  certify  that  the  reason  why  J  have  not  received  any  sum  JS^aii  JiaJ* 
of  money  on  account  of  the  said  estate  since  the  time  aforesaid,  is  [here  ^    ueMon 
»laU  r««on].  l^"'""" 

Examined  and  approved  this  day  of  ,  187    . 

Trustee. 

>  Committee  of  inspection. 

7.  Affidavit  of  no  Receipts  or  Payments  by  Trustee  in  cases  where  there  is 

no  ammittee  of  Inspection. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  , 

holden  at  ]. 

In  the  matter  of  ,  of  ,  a  bankrupt. 

I,  of  ,  the  trustee  of  the  property  of  the  above-named  **  the  date  of 

bankrupt  make  oath  and  say,  "».^  appoiut- 

1.  That  since  as  trustee  I  have  not,  nor  has  any  person  by  *•  the  la^r 
my  order  or  for  my  use,  received  or  paid  any  sum  of  money  on  account  •"<"*  <>' "»/ 
ot'^the  bankrupt's  estate.  'S^^'J!^ 

2.  That  the  reason  why  I  have  not  received  any  sum  of  money  on  b«.   Re^on 
account  of  the  said  estate  since  the  time  aforesaid  is  [here  state  reason"},  1^^^°'^ 

Sworn  at,  &c. 
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<<  The  Bankruptcy  Act,  1869,"  cnacU  that— 

Sect.  !iG,  **  Even'  trustee  of  a  bankrupt  shall  from  time  to  time,  M  mir 
be  prescribed,  ana  not  less  than  once  in  every  year  daring  the  bank* 
ru]>tcy,  transmit  to  the  comptroller  a  statement  showing  the  proceedings 
in  Bucli  bankruptcy  up  to  tlie  date  of  the  statement  containing  the  pre- 
scribed particulars,  and  made  out  in  the  prescribed  form ;  and  any  trus- 
tee failing  to  transmit  accounts  in  compliance  with  this  section  shall  be 
deemed  guilty  of  a  contempt  of  coort,  and  be  punishable  accordingly." 

Sect.  67.  **  The  comptroller  shall  examine  the  statements  transmitted 
to  Iiim,  and  shall  call  the  trustee  to  account  for  any  misfeasance,  neglect, 
or  omission  which  may  appear  on  such  statements,  and  may  re- 
({wire  the  trustee  to  make  good  any  loss  the  estate  of  the  bankrupt  may 
liHve  Hustained  by  such  misfeasance,  neglect,  or  omission.  If  the  trustee 
fail  to  e()m]dv  with  such  requiHition  of  the  comptroller,  the  comptroller 
may  re[)ort  t)ie  same  to  the  court ;  and  the  court,  after  hearing  the  ex- 
planation, if  any,  of  the  trustee,  shall  make  such  order  in  the  premises  as 
It  thinkH  just." 

Sect.  f)H.  "  The  comj)troller  may  at  any  time  reauire  any  trustee  to 
answer  any  inquiry  made  by  him  in  relation  to  any  bankruptcy  in  which 
such  tniHtee  is  engaged,  and  may,  if  he  think  fit,  apply  to  the  court  to 
examine  on  oath  such  trustee  or  any  other  person  concerning  snch  bank- 
ruptcy ;  he  may  also  direct  a  local  fnyestigation  to  be  made  of  the  books 
and  vouchers  of  the  trustees.'^ 

"  The  Iknkniptcy  Rules,  1870,"  provide  that— 

Kiilo  250.  "Ea(*h  trustee  shall,  within  fourteen  days  after  the  31  st  day 
of  DtTember  in  eac*h  year,  transmit  to  the  comptroller  a  statement 
according  to  the  form  in  the  schedule  (7)  of  every  bankruptcy  in  which 
he  is  a  trustee,  and  the  comptroller  shall  cause  the  returns  so  made  to  be 
regularly  hound  up  and  preser\'ed,  according  to  alphabetical  order  of  the 
courts  in  which  the  ])roccedings  were  had,  in  volumes  to  be  kept  at  all 
times  in  his  ofliee,  with  an  index  thereto  framed  by  him,  and  which 
volunufH  may  he  Hcarched  by  the  public ;  and  any  tnistee  who  shall  fail 
to  make  such  return  may  be  removed  from  his  office  by  the  court 
at  the  instancre  of  any  one  creditor,  or  of  the  comptroller,  or  be  subject 
to  such  order  and  to  such  costs  as  the  court  may  think  proper  to  malce.** 

Kule  251.  '^The  comptroller  shall  take  cognizance  of  the  conduct  of 
truMtees,  and  in  the  event  of  any  trustee  not  faithfully  performing  his  duties, 
and  duly  observing  all  the  requirements  imposed  on  liim  b^  statute,  rules, 
or  otherwise,  relative  to  the  performance  of  his  duties,  or  in  the  event  of 
any  complaint  being  made  to  the  comptroller  by  any  creditor  in  regard 
thereto,  he  shall  inquire  into  the  same,  and,  if  not  satisfied  with  the  ex- 
planation given,  he  shall  report  thereon  to  the  court,  which  after  hearing 
the  trustee  may  remove  him  from  his  office,  or  otherwise  make  sncn 
order  in  the  matter  as  the  justice  of  the  case  may  require." 

"  The  Bankruptcy  Rules,  1871,"  further  provide  that — 

Rule  9.  •*  Where  the  comptroller  in  bankruptcy  shall  report  to  a  connty 
court  the  failure  of  a  trustee  to  comply  with  any  requisition  which  may 
liave  been  made  on  him  by  the  comptroller  under  the  provisions  of  sec- 

(q)  It  is  not  deemed  necessary  to  obtained  through  the  registnr  or 
insert  this  form  (No.  105).    It  can  be      through  a  law  stationer. 


I 
I 
I 
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tion  57  of  tlie  act,  tlie  registrar  of  the  court  shall  appoint  a  day  for  the    Pakt  vii. 
trustee  to  attend  the  court,  four  days'  notice  whereof,  according  to  the  Cmk^.viii, 
form  in  the  schedule,  8hall  be  sent  by  post  or  otherwise  by  the  registrar 
to  the  trustee,  together  with  a  copy  of  the  comptroller's  report,  which 
copy  shall  be  forwarded  by  the  comptroller  to  the  court  with  the  original 
report." 

1.  Notice  to  Trustee  at  instance  of  Comptroller  (r). 

"  The  Bankruptcy  Act,  1869." 
In  the  county  court  of  holden  at 

In  the  matter  of  A.  B.  of  ,  a  bankrupt  Sect.  57. 

Take  notice,  that  you  are  required  to  attend  at  this  court  on  the 

day  of  ,  at         o'clock  in  the  noon,  to  explain 

why  you  have  failed  to  comply  with  the  requisition  of  the  comptroller  in 

bankruptcy,  mentioned  in  a  report  of  that  officer  to  this  court,  a  copy  of 

which  is  hereto  annexed. 

Take  further  notice  that,  should  you  not  attend  on  that  day,  the  court 
will,  in  your  absence,  make  such  order  in  the  premises,  as  it  may  think 
just. 

Dated  this  day  of  187     . 

Registrar. 


§  8.— Costs  op- Trustee. 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  108.  "  Wliere  no  remuneration  has  been  voted  to  a  trustee,  he 
shall  be  allowed  out  of  the  bankrupt's  estate  such  proper  costs  and  ex- 
penses as  may  be  incurred  by  him  in  or  about  the  proceedings  of  the 
bankruptcy  as  the  taxing  master  or  registrar  shall  allow.** 

When  legal  proceedings  are  taken  by  appeal  and  the  trustees  Raie  loe. 
are  successful,  but  their  costs  are  not  ordered  to  be  paid  by  the 
opposite  party,  the  trustees  will  in  general  be  entitled  to  the  costs 
out  of  the  estate  without  any  order  of  the  court,  for  it  is  unneces- 
sary and  improper  for  the  court,  in  such  a  case,  to  say  or  for  the 
order  to  be  drawn  up  that  the  costs  are  to  be  paid  out  of  the 
estate  («). 


c< 


The  Bankruptcy  Rules,  1870,"  direct  that— 


Rule  113.  "  In  case  any  joint  estate  of  anv  bankrupts  shall  be  insuffi- 
cient to  pay  any  costs  or  charges  necessarily  incurred  in  respect  of  the 
same,  the  court  on  application  of  the  trustee  may  order  such  costs  to  be 
piud  out  of  the  separate  estates  of  such  bankrupts,  or  one  or  any  of  them ; 
and  vice  versa  may  order  costs  necessarily  incurred  for  any  separate 

(r)"TheBankruptcyRale8,1871,"  (*)    Ej}    parte    Lucies,    In    re 

Form  No.  1.  Wood,  41  L.  J.  (N.  S.)  Bankr.  21. 
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estate,  if  the  same  were  incurred  with  reasonable  probability  of  benefit, 
to  the  joint  estate,  to  be  paid  out  of  such  joint  estate." 

Rule  114.  ^' A  trustee  shall  not  be  allowed  in  his  accounts  any  snin 

Eaid  by  him  to  his  attorney  for  his  bill  of  costs,  tmless  the  same  shall 
ave  been  duly  taxed  as  between  attorney  and  client." 
Rule  116.  ^'The  taxing  ofBcer  shall  not  allow  to  a  trustee  any  charges 
for  attorney  or  counsel  in  attending  the  court  to  make  any  application 
unless  the  sanction  in  writing  of  the  committee  of  inspection  to  their 
being  or  having  l>cen  employed  is  produced  to  him,  or  unless  the  same 
has  been  allowed  by  the  court  as  necessary. "* 
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CHAPTER  IX. 

DUTY  OF  THE  BANKRUPT  ON  ADJUDICATION. 

§  1.  — The  Bankrupt's  Duty  in  general. 

§  2. — The  Bankrupt's  Examination. 

§  3. — Miscellaneous  Provisions  relating  to  the  Bankrupt's 
Duty  in  administering  the  Property. 


§  1. — The  Duty  op  the  Bankrupt  in  general. 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  19.  "  The  bankrupt  shall,  to  the  utmost  of  his  power,  aid  in  the  c«»nductof 
realization  of  his  property,  and  the  distribution  of  the  proceeds  amongst  ^^ 
his  creditors.  He  shall  produce  a  statement  of  his  affairs  to  the  first 
meeting  of  creditors,  and  shall  be  publicly  examined  thereon  on  a  day 
to  be  named  by  the  court,  and  subject  to  such  adjourned  public  examina- 
tion as  the  court  may  direct.  He  shall  give  such  inventory  of  his  pro- 
perty, such  list  of  his  creditors  and  debtors,  and  of  the  debts  due  to  and 
from  them  respectively,  submit  to  such  examination  in  respect  of  his 
property  or  his  creditors,  attend  such  meetings  of  his  creditors,  wait  at 
such  times  on  the  trustee,  execute  such  powers  of  attorney,  conveyances, 
deeds,  and  instruments,  and  generally  do  all  such  acts  and  things  in 
relation  to  his  property  and  the  distribution  of  the  proceeds  amongst  his 
creditors,  as  may  be  reasonably  required  by  the  trustee,  or  may  be 
prescribed  by  rules  of  court,  or  be  directed  by  the  court  by  any  special 
order  or  orders  made  in  reference  to  any  particular  bankruptcy,  or 
made  on  the  occasion  of  any  special  application  by  the  trustee  or  any 
creditor. 

**If  the  bankrupt  wilfully  fail  to  perform  the  duties  imposed  on  him  by 
this  section,  or  if  he  fail  to  deliver  up  possession  to  the  trustee  of  any 
part  of  his  property,  which  is  divisible  amongst  his  creditors  under  this 
act,  and  which  may  for  the  time  being  be  in  the  possession  or  under  the 
control  of  such  bankrupt,  he  shall,  in  addition  to  any  other  punishment 
to  which  he  may  be  subject,  be  guilty  of  a  contempt  of  court,  and  may 
be  punished  accordingly." 

No.  87.  Notice  of  Application  for  Committal  under  Sect.  19. 
"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  holden  Sect.  it. 

at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

To  the  said  bankrupt. 

Take  notice  that  the  trustee  of  the  property  of  the  said  bankrupt  will 
on  the  day  of  187     ,  at        o*clock  in  the        noon,  apply  to 

D.     vol.  II.  u 
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Pa^t  VII.  this  court  for  an  order  for  your  committal  to  prison  for  contempt  of  this 
Chap.  IX.  court,  you  having  failed  to  nerform  the  duty  imposed  on  you  by  the 
nineteenth  section  of  the  saia  act  Ihere  set  out  the  duty  he  hat  faded  to 
perform'].  And  further  take  notice  that  you  are  required  to  attend  the 
court  on  such  day  at  the  hour  before  stated  to  show  cause  why  aa  order 
for  your  committal  should  not  be  made. 
Dated  this  day  of  ,  187    . 

Registrar. 

No.  83.  Application  by  Trustee  for  Committal  of  Bankrupt  or  other 

Person, 

"  The  Bankruptcy  Act,  1869." 

Sect.  19.         In  the  London  Bankruptcy  Court  lor  the  county  court  of  holden 

at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

I,  the  trustee  of  the  property  of  the  said  bankrupt  [or  as  the  ease  may 
&e],  do  apply  to  this  court  for  an  order  of  committal  for  contempt  of  this 
coui*t  against  tlie  said  bankrupt  [or  L.  M.,  ],  on  the  ground  set 

forth  in  the  annexed  affidavit 

Dated  this  day  of  187     . 

G.  n.,  trustee. 

No.  84.  Affidavit  in  support  of  Application  for  Committal  of  Bankrupt  for 

Contempt  under  Sect,  19. 

"  The  Bankruptcy  Act,  1869." 

Bed  19         In  the  London  Bankruptcy  Court  [or  the  county  court  of  holden 

at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

I,  G.  n  ,  the  trustee  of  the  property  of  the  said  bankrupt,  make  oath, 

and  say; — 
wiierebank-       ^-  TUbX  the  said  bankrupt  did  wilfully  fail  to  produce  to  the  first 
rapt  flails  to     meeting  of  his  creditors,  held  on  the  day  of  187    ,  at 

^awstate-  ^  j^e  statement  of  his  affairs,  the  production  of  such  statement 

Mtttdn.  being  a  duty  imposed  upon  him  by  the  nineteenth  section  of  the  said 

act,  and  by  the  rules  of  court. 
When  bank-       [or  1.  '^hat  the  said  bankrupt  did  attend  at  the  first  meeting  of  his 
ropt  does  not  creditors  held  on  the  day  of  187     ,  at  ,  and  wilfullv 

a^uuion.^^    refused  to  submit  to  be  examined  at  such  meeting  in  respect  of  his 

property  [or  his  creditors],  the  submitting  to  examination  being  a  duty 

imposea  upon  him  by  the  nineteenth  section  of  the  said  act] 
Where  bank-       L^-  I'hat  the  said  bankrupt  did  wilfully  fail  to  attend  a  meeting  of  his 
raptfaiuto     creditors  held  on  the  day  of  187     ,  at  [or  to  wait  on 

StlSngoUicr  ™®  *^  ^y  ^^^®  ^".  **^®  ^^'y  ^^  ^^^    ]»  **^®  attending  such 

than  the         meeting  [or  waiting  on  me]  being  a  duty  imposed  upon  him  by  the 
**"^*  nineteenth  section  of  the  said  act. 

Where  bank-       [o»*  1-  That  the  said  bankrupt  has  wilfully  failed  to  execute  [hert 
rapt  M\»  to     describe  the  deed^  &c.  that  he  ha^  failed  to  execute]^  the  execution  of  such 
Seed"**  *        ^®^^  when  required  by  me  being  a  duty  imposed  upon  him  by  the  nine- 
teenth section  of  the  said  act 
Where  bank-       2.  [That  the  said  bankrupt  was  on  the  day  of  187    ,  duly 

Tupt  taiia  to    served  with  a  notice,  a  copy  of  which  is  hereunto  annexed,  by  leaving 
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the  same  at  his  usual  place  of  residence,  requiring  him  to  attend  the 
said  meeting],  \or  to  execute  the  above-mentioned  deed^  dc] 

[or  1.  That  the  said  bankiupt  has  wilfully  failed  to  perform  the  duty 
imposed  upon  him  by  the  nineteenth  section  of  the  said  act  of  [here 
insert  any  act  he  has  been  required  to  do  by  any  special  order  of  the  court, 
stating  the  day  on  which  the  order  was  made']. 

2.  That  the  said  bankrupt  was  duly  served  with  a  copy  of  such  order 
by  leaving  the  same  at  his  usual  place  of  residence  on  tne  day  of 

187     .] 

[or  1.  That  the  said  bankrupt  has  failed  to  deliver  up  possession  of 
[here  state  the  property  he  has  failed  to  deliver  up,]  which  property  is 
nivisible  amongst  his  creditors  under  the  said  act,  and  which  said  pro- 
perty was  [or  is]  in  his  possession  or  control,  he  having  been  required 
by  me  to  deliver  up  the  said  property  by  notice,  a  copy  of  which  is  here- 
unto annexed,  and  which  notice  was  duly  served  upon  him  on  the 
day  of  187    ,  at  his  usual  place  of  residence.] 

Sworn  at,  &c. 

G.  H. 

No.  90.  Order  of  Committal  under  Sect.  19. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  ,  holden 

at  ].  . 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Upon  the  application  of  the  trustee  of  the  property  of  the  bankrupt, 
and  upon  hearing  the  bankrupt  [or  if  he  does  not  appear,  reading  the 
affidavit  of  [here  insert  name  and  aescription  of  person  by  whom  the  notice 
to  show  cause  was  served\9x\di  upon  reading  the  affidavit  of  [enter  evidence], 
the  court  being  of  opinion  that  the  bankrupt  has  been  guilty  of  a  con- 
tempt of  this  court  by  having  failed  to  [here  follow  the  notice],  it  is 
ordered  that  the  said  bankrupt  do  stand  committed  to  [here  insert  prison] 
for  his  said  contempt. 

Given  under  the  seal  of  the  court  this  day  of  ,  187*   . 

l3y  the  court, 

Registrar. 


No.  93.  Warrant  of  Committal  for  Contempt. 


holden 


day  of 
]  should 


In  the  London  Bankruptcy  Court  [or  the  county  court  of 

at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

To  X.  Y.,  officer  of  this  court  [or  where  warrant  issues  from  a  county 

court,  to  the  high  bailiff  and  others  the  bailiffs  of  the  said  court]  and  to 

the  governor  or  keeper  of  the  [here  insert  the  prison], 

AVhereas  by  an  order  of  this  court  bearing  date  the 

187     ,  it  was  ordered  that  the  said  bankrupt  [or  L.  M.  of 

stand  committed  for  contempt  of  this  court. 

•  These  are  therefore  to  require  you  the  said  X.  Y.  [or  high  bailiffs, 

bailiffs],  and  others,  to  take  the  said  A.  B.  [or  L.  M.]  and  to  deliver  him 

to  the  governor  or  keeper  of  the  above-named  prison,  and  you  the  said 

governor  or  keeper  to  receive  the  said  A.  B.,  and  him  safely  to  keep  in 

the  said  prison  until  such  time  as  this  court  shall  order. 

Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court. 

Registrar. 

u2 


PahtVIF. 
Cbap.  IX. 

attend  a 
meeting  other 
than  the 
flrat ;  or  to 
executes 
deed. 

Where  bank- 
rupt fulls  to 
obey  tpeclol 
orders  of 
court. 

Where  bank- 
rupt has 
failed  to  de- 
Uver  up 
prupcriy. 


Reefs  19.28, 
93,  126. 
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Part  vu.  No.  94.  Order  for  Discharge  from  Custotfy  on  QmtempL 

"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  holden 

at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Upon  application  made  this  day  of  for  A.  B.  who  was 

committed  to  prison  for  contempt  by  order  of  this  court,  dated  the 
day  of  187     ,  and  upon  reading  his  affidavit  showing  that  he  has 

cleared  [or  is  desirous  of  clearing!  his  contempt  and  has  paid  the  costs 
occasioned  thereby,  and  upon  hearmg  the  trustee  [or  C  D.  of  ], 

it  is  ordered  that  the  governor  or  keeper  of  Ihere  insert  name  (f 
prisoTi]^  do  discharge  the  said  A.  B.  out  of  his  custody,  as  to  the  said 
contempt. 

Given  under  the  seal  of  the  court  this  day  of  187    . 

Bv  the  court. 

Registrar. 


§  2. — The  Bankrupt's  Examination. 

The  bankrupt  having  attended  and  produced  a  statement  of  his 
affairs  at  the  fir&t  meeting  or  an  adjournment  (a),  is  next  required 
to  attend  and  be  publicly  examined  on  a  subsequent  daj  and  any 
adjournments  on  such  statement  of  his  affairs  and  generally  in 
respect  of  his  property  or  his  creditors  (b). 

"The  Bankruptcy  Rules,  1870,"  provide  that  — 

Rule  96.  *' At  the  first  meeting,  or  some  time  thereafter,  the  registrar 
shall  appoint  the  time  and  place  for  the  bankrupt  to  attend  for  his  public 
examination  by  the  court,  such  time  not  beins  later  than  forty  days  from 
such  first  meeting,  unless  otherwise  directed  oy  the  registrar." 

Rule  111.  ^^ Notice  of  the  appointment  of  the  trustee,  and  of  the  day 
for  the  public  examination  of  the  bankrupt,  shall  be  gazetted  forthwith, 
and  be  inserted  in  one  local  paper  by  the  trustee,  and  he  shall  send  -a 
copy  of  the  notice  to  each  creditor." 

No.  42.  Notice  in  Gazette  of  the  Apjyointment  of  Trustee  and  of  Dajf  for 

Public  Examination  of  Bankrupt. 

Buie  70.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

G.  II.  of  ,  has  been  appointed  trustee  of  the  property  of  the 

bankrupt.    The  court  has  appointed  the  public  exammation   of  the 
bankrupt  to  take  place  at  on  the  day  of  at 

o^cIock  in  the  noon. 

All  persons  having  in  their  possession  any  of  the  effects  of  the  bank- 
rupt must  deliver  them  to  the  trustee,  and  all  debts  due  to  the  bankrupt 
must  be  paid  to  the  trustee. 

(a)  See  ante,  p.  266.  (J)  Sect.  19,  ante,  p.  289. 
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Creditor  who  have  not  yet  proved  their  debts  must  forward  their    Pa»tVII. 
proofs  of  debts  to  the  trustee.  Chaf.  ix. 

Dated  this  day  of  187     . 

Registrar. 

Examination  of  Bankrupt  or  WitnessJ] — "The  Bankruptcy 
Rules,  1870,''  provide  that^— 

Rule  207.  ^^  If  the  court  shall  in  any  case  be  of  opinion  that  it  would  Sect.  19. 
be  desirable  that  a  person  should  be  appointed  to  take  down  the  evidence 
of  the  bankrupt,  or  of  any  witness  examined  at  any  public  sitting  or 
private  meeting  under  the  act,  in  shorthand  or  otherwise,  it  shall  be 
competent  for  the  court  to  make  such  an  appointment;  and  every  person 
so  appointed  shall  be  paid  a  sum  not  exceeding  one  guinea  per  day,  and 
where  the  court  appoints  a  shorthand  writer  a  sum  not  exceeding  eight- 
pence  per  folio  of  ninety  words  of  anv  transcript  of  the  evidence  that 
may  be  required,  and  such  sums  shall  be  paid  by  the  party  at  whose  in- 
stance the  appointment  was  made,  or  out  of  the  estate,  as  may  be  directed 
by  the  court." 

No.  45.  Memorandum  of  Public  Examination  of  Bankrupt, 

*'  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt.  « 

Memorandum. — That  I  the  above-named  banknipt  being  sworn 

and  examined,  upon  my  oath  say,  that  the  statement  o\  accounts  filed 
on  the  day  of  187     ,  with  the  proceedings  in  the  above 

matter  containing  sheets  of  paper,  the  first  sheet  whereof  is  marked 

with  the  letter  A,  is  tnie,  and  that  the  said  statement  of  accounts  do 
contain  and  is  a  full  and  true  disclosure  and  discovery  of  all  my  estate 
and  effects  both  real  and  personal  whatsoever  and  wheresoever.  And 
I  further  say,  that  at  the  time  of  this  my  examination,  I  have  delivered 
up  to  the  trustee  of  my  property,  all  such  parts  of  my  goods,  wares,  and 
merchandizes,  money,  estate  and  effects,  and  all  books,  papers,  and 
writings  relating  thereto,  as  are  now  in  my  custody,  possession,  or  power. 
And  I  further  say  that  I  have  not  removed,  concealed,  embezzled,  or 
destroyed  any  part  of  my  estate,  real  or  personal,  nor  any  books  of  ac- 
counts, papers  or  writings  relating  thereto,  with  an  intent  to  defraud  my 
creditors. 

\Ilere  insert  any  special  matter,'] 

A.  B. 


§  3. — Miscellaneous  Provisions  relating  to  the  Bankrupt's 
Duty  in  administering  the  Property. 

Superintendence  of  the  Property,   4*^.] — "The  Bankruptcy 
Act,  1869,"  enacts  that— 

Sect.  26.  "  The  trustee  may  appoint  the  banknipt  himself  to  superin-  Power  to 
tend  the  management  of  the  property  or  of  any  part  thereof,  or  to  carry  Jjpj'^^j*^' 
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PAmTVII. 
Chap.  IX. 


manage  pro- 
perty. 


rmt  lettera 
•ddreMfd  to 
bankrupt. 


on  the  trade  of  the  bankrupt  (if  any)  for  the  benefit  of  the  creditor?,  aor 
in  any  other  roBpect  to  aid  in  administering  the  property  in  such  mannei 
and  on  such  terms  as  the  creditors  direct.** 

Letters  addressed  to  the  Bankrupt.'] — "  The  Bankruptcy  Act, 
1869,"  enact*  that— 

Sect.  85.  '*  The  courts  upon  the  application  of  the  trustee,  may  fron 
time  to  time  order  that,  for  such  time  as  the  court  thinks  fit,  not  exceed- 
ing three  mouths  from  the  date  of  the  order  of  adjudication,  post  letten 
addressed  to  the  bankrupt  at  any  place  or  any  of  the  places  mentioned 
•in  the  order,  shall  be  rc-directea,  sent,  or  delivered  by  the  postmaster- 
general  or  the  officers  acting  under  him,  to  the  trustee  or  otherwise  ai 
the  court  directs,  and  the  same  shall  be  done  accordingly.** 


Suet  62. 


Allowance 
to  bankrupt 
for  mainte- 
nance or 
■ervice. 


No.  %.  CMer  to  Postmaster-G^nenU. 

"  The  Bankruptcy  Act,  1869.** 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holdcn  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

Upon  the  application  of  G.  II.  of  ,  the  trustee  of  the  property 

of  the  above  bankrupt,  it  is  ordered  that  for  a  period  of  three  montha 
from  Inhere  insert  the  date  of  the  order  of  adjudication]  all  post  letten 
directed  or  addressed  to  the  said  bankrupt  at  [Aere  insert  oni^  the  j^aa 
or  places  of  which  the  bankrupt  is  described  in  such  order  of  Oiyudicatitm] 
shall  be  re-directed,  sent,  or  delivered  by  the  postmaster-general  or 
officers  acting  under  him  to  the  said  trustee  at  ,  and  that  a  sealed 

duplicate  of  this  order  be  forthwith  transmitted  by  the  trustee  to  thfl 
postmaster-general,  or  officers  acting  under  him. 

Given  under  the  seal  of  the  court  this  day  of  187     . 

By  the  court, 

Registrar. 

Allowance  to  Bankrupt  for  Maintenance  or  for  his  Services,] 
—"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  38.  "  The  trustee,  with  the  consent  of  the  creditors,  testified  bji 
a  resolution  passed  in  general  meeting,  may  from  time  to  time,  during 
the  continuance  of  the  bankruptcy,  mtUee  such  allowance  as  may  be  ap- 
proved by  the  creditors  to  the  bankrupt  out  of  his  property  for  the  sup- 
port of  the  bankrupt  and  his  family,  or  in  consideration  of  his  senicei 
if  he  is  engaged  in  winding  up  his  estate.** 


Offences  by  Bankrupt,] — As  to  offences  by  and  criminal  pro« 
ceedings  against  a  bankrupt^  sec  post^  Chapter  XIX. ;  as  tc 
absconding  debtors,  sec  ante,  p.  239 ;  and  as  to  warrants  and  oom< 
mittal  for  contempt,  see  ante^  pp.  205,  214. 
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CHAPTER  X. 

VARIOUS  PROCEEDINGS  INCIDENTAL  TO  BANKRUPTCY. 

§  1. — Meetings  of  Creditors  subsequent  to  the  first. 

§  2. — Acceptance  of  Composition  or  Settlement. 

§  3. — Transfer  of  Proceedings. 

§  4.— Trial  of  Questions  of  Fact  by  a  Jury. 

§  5. — Appeal  in  Bankruptcy. 

§  6. — Death  of  the  Bankrupt. 

§  7. — Annulling  the  Adjudication. 


Having  in  previous  cbaptera  treated  of  the  essential  stages  in 
bankruptcy  proceedings  from  their  commencement  to  the  examina- 
tion of  the  bankrupt,  and  also  of  the  general  duties  of  the  trustee, 
and  also  those  of  the  bankrupt,  it  will  be  convenient,  before  pro- 
ceeding to  treat  in  detail  of  the  effect  of  bankruptcy  on  the  property 
and  its  mode  of  distribution,  to  dispose  of  several  matters,  all  of 
which  may,  and  some  fi*equently  do,  occur  in  the  course  of  a  bank- 
ruptcy between  adjudication  and  the  termination  of  the  proceedings, 
but  none  of  which  are  nevertheless  absolutely  necessary  accompani- 
ments. This  chapter,  therefore,  will  be  devoted  to  these  various 
incidental  steps. 


§  1. — Meetings  of  Creditors  subsequent  to  the  first. 

The  directions  of  the  act  with  respect  to  the  first  meeting  of 
creditors  have  been  already  mentioned.  Besides  this  first  meeting 
provision  is  made  for  other  meetings.  The  trustee  is  expressly 
authorized  to  summon  from  time  to  time  general  meetings  of  the 
creditors  for  the  purpose  of  ascertaining  their  wishes.  So  also  the 
court  may  from  time  to  time  during  the  continuance  of  a  bank- 
ruptcy summon  general  meetings  of  the  creditors  for  the  purpose 
of  ascertaining  their  wishes,  and  may,  if  the  court  thinks  fit,  direct 
the  registrar  to  preside  at  such  meetings  (a). 

(a)  **  The  Bankruptcy  Act,  1869,"  s.  20,  ante,  pp.  279,  280. 
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Paet  VII. 
Chap.  X. 


Seet.  90. 


SMt.  20. 
Rtil«  11. 


ResulatioT  ^ 
•*  to  ceni-nil 
mceiliiii*  of 
crcditurs 
•utmequcnt 
to  flnt  meet- 
ing. 


Sect.  31. 


With  respect  to  such  Inst-mentioned  meeting,  "  The  Bankruptc 
Rules,  1870,"  provide  that  :  — 

Rule  11.  "  Where  the  court  orders  a  general  meeting  of  creditors  t 
be  summoned  under  section  20  of  the  act,  it  shall  be  sumnioned  as  th 
court  directs,  and  in  ik'tuult  of  any  direction  the  registrar  shall  transmi 
a  scHled  copy  of  the  order  to  tlie  trustee  fourteen  days  at  least  befor 
the  time  appointed  for  the  meeting  to  take  place,  and  the  trustee  shal 
ten  days  hel'ore  such  meeting,  send  a  copy  of  the  order  to  each  creditoi 
at  the  addn^sh  given  in  his  proof,  or  when  he  shall  not  have  proved,  thi 
address  given  in  tlie  lii^t  of  creditors  by  the  bankrupt,  or  such  othei 
address  as  mav  be  known  to  the  trustee.** 

No.  'M  Ordtr  of  Court /or  General  MeHing  of  Creditorg, 
''  Tlie  Bankruptcy  Act,  1869." 

In  the  London  Bankrufitcv  Court  [or  tlie  county  court  of 
h(dden  at  j. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

Whereas  upon  the  application  of  C.  D.  of  [leave  mit  thegt 

icordu  if  court  ordtr  uifetiiKj  icithout  an  application,  and  begin.  At  a  courl 
hohk'U  this  dayj,  it  is  ordered  that  the  trustee  of  the  property  of  the 
bankrui)t  do  summon  a  meeting  of  the  creditors  of  the  bankrupt,  to  be 
held  at  on  the  day  of  187     ,  at  o^clock 

in  tlie  noon  [here  state  the  purpose  for  vchich  meeting  calUxH, 

[and  that  the  registrar  [or  E.  F.,  one  of  tlie  registrars]  of  this  court  di 
preside  at  such  meetingj. 
Given  under  the  seal  of  the  court  this  day  of  187    . 

By  the  court 

Registrar. 

"The  Bankruptcy  Act,  1869,"  eimcts  that— 

Sect.  21.  "  The  provisions  of  this  act  with  respect  to  the  first  general 
meeting  of  creditors  shall  apply  to  any  subsequent  general  meeting  oi 
creditors  in  a  bankruptcy,  witli  this  exception,  that  subsequent  meetings 
of  creditors  may  be  summoned  by  the  trustee,  or  by  a  member  of  the 
committee  of  inspection,  and  that  such  meetings  may,  unless  otherwise 
directed  by  the  court  in  the  case  of  meetings  summoned  by  the  court, 
be  presided  over  by  any  person  chosen  by  the  creditors  assembled  at 
such  meeting,  and  that  any  creditor  whoi-.e  debt  l^fts  been  proved,  or  the 
value  of  whose  debt  has  been  ascertained  at  or  subsequently  to  such 
first  meeting,  shall  be  allowed  to  be  present  and  to  vote  thereat." 

"  The  Bankruptcy  Rule.'^,  1870,"  provide  that — 

Rule  05.  "  Where  a  meeting  of  creditors  is  summoned  by  a  trustee  it 
shall  be  summoned  by  the  trustee  transmitting  to  each  creditor  at  the 
address  given  in  his  proof,  or  when  he  shall  not  have  proved,  the  address 
given  in  the  list  of  creditors  by  the  biuikrupt,  or  such  other  address  as 
may  be  known  to  the  trustee,  seven  davs  before  the  meeting  is  to  be 
held,  a  notice  setting  forth  the  time  and  place  at  which  it  is  to  be  held 
and  the  purjxise  for  which  it  is  summoned." 

Rule  07.  **  Wherever  a  meeting  of  creditors  is  called  bv  notice,  the 
proceedings  had,  and  resolutions  come  to  at  such  meeting,  shall  be  valid, 
notwithstanding  that  some  creditors  shall  not  have  received  the  notice 
sent  to  them,  unless  otherwise  ordered  l>y  the  court." 
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Rule  98.  "An  affidavit  by  a  trustee,  or  an  officer  of  the  court,  or  by    Paut vii. 
any  clerk  of  either,  that  letters  have  been  put  into  a  post  office,  shall  be     ^'^^-  ^- 
sufficient  evidence  of  such  notices  having  been  duly  sent  to  the  persons 
to  whom  the  same  purport  to  have  been  addressed. 

Rule  102.  "  The  costs  of  summoning  a  meeting  of  creditors  by  any 
person  otlier  than  the  trustee  shall  be  paid  by  the  person  at  whose 
instance  it  is  summoned,  to  be  repaid  to  him  out  of  the  estate  if  the 
trustee,  or  the  committee  of  inspection,  or  the  court  shall  so  direct.'* 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  110.  *^  Where  a  registrar  under  the  authority  of  this  act  attends  Expemesof 
at  any  place  for  the  purpose  of  presiding  at  a  meeting  of  creditors,  or  of  'T?***^^ 
receiving  proofs,  or  of  otherwise  acting  under  this  act,  his  travelling  moetiiig!!!  ke, 
and  incidental  expenses  incurred  in  so  doing,  and  those  of  any  clerk  or 
officer  attending  him,  shall,  alter  being  settled  by  the  court,  be  paid  out 
of  the  bankrupt's  property,  if  sufficient,  and  otherwise  shall  be  deemed 
part  of  the  expenses  of  the  court." 


§  2. — Acceptance  of  Composition  or  Settlement. 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect  28.  "  The  trustee  may,  with  the  sanction  of  a  special  resolution  power  of 
of  the  creditors  assembled  at  any  meeting  of  which  notice  has  been  trustee  to 
given  specifying  the  object  of  such  meeting,  accept  any  composition  JSSonor' 
offered  by  the  bankrupt,  or  assent  to  any  general  scheme  of  settlement  gonemi 
of  the  afl&irs  of  the  bankrupt  upon  such  terms  as  may  be  thought  expe-  UJSgemtnt, 
dient,  and  with  or  without  a  condition  that  the  order  of  adjudication  is 
to  be  annulled,  subject  nevertheless  to  the  approval  of  the  court,  to  be 
testified  by  the  judge  of  the  court  signing  the  mstrument  containing  the 
terms  of  sucli  composition  or  scheme,  or  embodying  such  terms  in  an 
order  of  the  court. 

**  Where  the  annulling  the  order  of  adjudication  is  made  a  condition 
of  any  composition  with  the  bankrupt  or  of  any  general  scheme  for  the 
liquidation  of  his  affairs,  the  court,  if  it  approves  of  such  composition  or 
general  scheme,  shall  annul  the  adjudication  on  an  application  made  by 
or  on  behalf  of  any  person  interested,  and  the  adjudication  shall  be 
annulled  from  and  after  the  date  of  the  order  annulling  the  same. 

**  The  provisions  of  any  composition  or  general  scheme  made  in  pur- 
suance of  this  act  may  be  enforced  by  the  court  on  a  motion  made  in  a 
summary  manner  by  any  person  interested,  and  any  disobedience  of  the 
order  of'^the  court  made  on  such  motion  shall  be  deemed  to  be  a  contempt 
of  court.  The  approval  of  the  court  shall  be  conclusive  as  to  the  validity 
of  any  such  composition  or  scheme,  and  it  shall  be  binding  on  all  the 
creditors  so  far  as  relates  to  any  debts  due  to  them  and  provable  under 
the  bankruptcy." 

No.  55.  Notice  in  Gazette  of  Meeting  to  authorize  the  Trustee  to  accept 

a  Composition, 

In  the  London  Bankruptcy  CJourt  [or  the  county  court  of  Sect.  38. 

holden  at  J. 

A  meeting  of  the  creditors  of  A.  B.,  of  ,  adjudicated  a  bank- 

rupt on  the  day  of  ,  187     ,  will  be  held  at 
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Part  yii.    on  the  day  of  ,  187    ,  at  o'clock  in  the 


Chap.  X. 


noon,  for  the  purpose  of  considering  the  propriety  of  sanctioning  the 
acceptance  by  the  trustee  of  a  composition  onerea  bv  the  bankrupt  of 
for  the  assent  by  the  trustee  to  a  scheme  ot  settlement  of  the 
affairs  of  the  bankrupt],  [and  for  the  annulling  thereafter  of  tlie  order 
of  adjudication  made  against  the  bankrupt]. 

G.  H.,  trustee. 


No.  57.  Application  to  annul  Adjudication  under  Sect.  28. 

"  The  Bankruptcy  Act,  1869." 

Sect.  38.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

L  II.  S.,  of  ,  being  interested  in  this  matter  do  hereby  make 

application  to  the  court  that  the  order  of  adjudication  against  the  said 
bankrupt  be  annulled  in  accordance  with  the  terms  of  a  composition, 
the  acceptance  of  which  by  the  trustee  of  the  property  of  the  bankrupt 
was  sanctioned  by  special  resolution  at  a  meeting  of  creditors  held  on 
the  day  of  at 

Dated  this  day  of 

R.  S. 


No.  58.  Order  annulling  Adjudication  under  Sect,  28. 

"  The  Bankruptcy  Act,  1869.'* 

Sect  2S.  In  the  London  Bankniptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  A.  B ,  of  ,  a  bankrupt. 

Whereas  at  a  meeting  of  creditors  held  under  this  bankniptcy  on  the 
day  of  ,  pursuant  to  notice  giyen  in  the  Gazette,  it  was 

resolved  by  a  majority  in  number  and  three-fourths  in  yalue  of  tlie 
creditors  then  present  or  duly  represented  at  the  said  meeting,  that  a 
compOMtion  offered  by  the  bankrupt  for  payment  of  the  debts  owing  by 
him  was  calculated  to  benefit  the  general  body  of  the  creditors  under 
the  estate,  and  should  be  accepted  by  the  trustee  of  the  property  of  the 
banknipt. 

And  whereas  tlie  court  approying  of  the  composition  offered  did 
testify  such  approval  bv  the  judge  of  this  court  signing  the  instrument 
containing  the  terms  of  the  composition. 

And  whereas  it  was  made  a  condition  of  the  composition  that  the 
order  of  adjudication  should  be  annulled  ;  and  whereas  hath 

applied  to  this  court  to  annul  the  adjudication  accordingly. 

It  is  hereby  ordered  that  the  adjudication  made  against  the  said 
bankrupt  be  and  the  same  is  hereby  annulled.  [Add  any  directkms  agio 
vesting  the  property  of  the  bankrupt^ 

Given  under  the  seal  of  the  court  this  day  of  187    . 

By  the  conrt, 

Registrar. 
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No.  86.  Affidavit  of  Person  interested  in  a  Composition  for  Committal,       Part  vil. 

Chap.  X. 

»  The  Bankruptcy  Act,  1869."  s^rtTtt^ " 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  a  composition  made  by  A.  B.,  of 

I,  F.  M.,  of  ,  make  oath  and  say  : — 

1.  That  was  by  an  order  of  this  court  made  on  the 
day  of                ,  187     ,  ordered  to  [here  set  out  the  order^, 

2.  That  a  copy  of  the  said  order  was  duly  served  on  the  said 

3.  That  the  said  has  failed  to  obey  such  order. 
Sworn  at,  &c.  . 

F.  M. 


No.  89.  Notice  of  Application  for  Committal  under  Sects.  28,  126. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Secu.  >8,1S6. 

holden  at  ]. 

In  the  matter  of  a  composition  made  by  A.  B.,  of 

To 

Take  notice  that  C.  D.,  of  ,  will  on  the  day  of 

187    ,  at  o'clock  in  the  noon,  apply  to  this  court  for  an 

order  for  your  committal  to  prison  for  contempt   of  this  court,  you 
having  disobeyed  the  order  of  this  court  made  on  the  aay  of 

187  ,  [here  set  out  order"}.  And  further  take  notice  that  you 
are  required  to  attend  the  court  on  such  day  at  the  hour  before  stated, 
to  show  cause  why  an  order  for  your  committal  should  not  be  made. 

Dated  this  day  of  187    . 

Registrar. 

No.  92.  Order  of  Committal  under  SecL  28  or  126. 

"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sectf.  28,134. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt  [or  where  hankruptty 

annulled  or  proceeding  under  sect.  126,  In  the  matter  of  a  composition 
made  by  A.  B.,  of  ]. 

Whereas  by  an  order  of  this  court  made  on  the  day  of 

187  [here  recite  the  order"}.  Now  upon  the  application  of  C.  D.,  of 
,  and  upon  hearing  A.  B.  (or  as  the  case  may  be\  [or  if  he  does 
not  appear"}  reading  the  affidavit  of  [here  insert  name  and  description  of 
jyerson  by  whom  the  order  was  served  on  A.  B.],  and  upon  reading  the 
affidavit  of  [enter  evidence},  the  court  being  of  opinion  that  the  said 
A.  B.  has  been  guilty  of  a  contempt  of  this  court  by  his  disobedience  of 
the  said  order,  it  is  ordered  that  the  said  A.  B.  do  stand  committed  to 
[here  insert  ptison}  for  his  said  contempt. 

Given  under  the  seal  of  the  court  this  day  of  187     . 

fiy  the  court, 

Registrar. 
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Fart  vir.        No.  80.  Application  for  Enforcement  of  Provision  in  a  Cbmposition. 
^"^'-  ^  "  The  Bankruptcy  Act,  1869/ 


»f 


Secu.  39, 126.      In  the  Tendon  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  a  composition  made  by  A.  B.,  of 
I,  F.  M.,  of  ,  do  apply  to  this  court  for  an  order  for  the  enforc 

ment  of  tlie  provisions  of  the  said  composition  against  ,  on  tl 

grounds  set  forth  in  the  annexed  affidavit. 
Dated  tliis  day  of  187    . 

F.  M. 

No.  81.  Affidavit  in  support  of  Application  for  Enforcement  of  Provitia 

of  a  Composition  under  Sect,  28  or  126. 

"  The  Bankruptcy  Act,  1869." 

Sect!.  38, 136.      In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  tlic  matter  of  a  composition  made  by  A.  B.,  of 
I,  F.  M.f  of  ,  make  oath  and  say : — 

1.  That  I  am  interested  in  the  said  composition,  having  proved  m 
del)t  as  a  creditor  of  the  said  A.  B.  [or  as  the  case  may  he]. 

2.  That  [one  of]  the  provisions  of  the  said  composition  ia  [or  an 
that  [here  set  it  or  them  out"]. 

3.  That  has  failed  to  comply  with  the  said  provisions  [or  as  d 
cojie  may  he"]. 

Sworn  at,  &c. 

P.M. 

Xo.  82.  Order  for  Enforcement  of  Provisions  in  a  Compontum, 

"  The  Bankruptcy  Act,  1869." 

Sect*.  28,  i:6.      In  the  London  Bankruptcy  Court  [or  the  county  court  of 

hulden  at  J. 

In  the  matter  of  a  composition  made  by  A.  B.,  of 
Upon  hearing  the  application  of  F.  M.,  of  ,  a  person  intereste 

in  the  said  composition,  and  reading  the  affidavit  o£[here  insert  evidence 
the  court  being  of  opinion  that  the  provisions  of  the  said  compositio 
mentioned  in  the  said  affidavit  should  be  enforced,  it  is  ordered  thi 
[here  insert  order]. 
Given  under  the  seal  of  the  court  this  day  of  187  - 

By  the  court. 
To  Registrar. 

Take  notice  that  unless  you  obey  the   directions  contained  in  thi 
order,  you  will  be  deemed  to  have  committed  a  contempt  of  court. 


§  3.  —Transfer  of  Proceedings. 

"The  Bankruptcy  Act,  1869,"  enacts,  sect  80,  8ul)-8.  (3),  tha 
"  where  proceedings  against  the  debtor  are  instituted  in  mor 
courts  than  one,  the  London  Court  of  Bankruptcy  may,  on  th< 
application  of  any  creditor,  direct  the  transfer  of  such  proceeding 
to  tho  London  Court  of  Bankruptcy  or  to  any  local  bankruptc; 
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court"  (^).  And  sub-sect.  (5)  of  the  same  section  further  enacts,  Pahtvii. 
that  "  where  the  creditors  resolve  by  a  special  resolution  that  it  — ^^ — ^ 
will  be  more  convenient  that  the  proceedings  in  any  local  bank- 
ruptcy  court  should  be  transferred  to  the  London  court  or  to  some 
other  local  court,  or  where  the  judge  of  a  local  court  certifies  that 
in  his  opinion  the  bankruptcy  would  be  more  advantageously  con- 
ducted in  the  London  court  or  in  some  other  local  court,  and  the 
creditors  do  not  by  resolution  object  to  the  transfer,  the  petition 
shall  be  transferred  to  and  all  subsequent  proceedings  thereon  had 
in  the  London  court  or  such  other  local  court." 

"The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  82.  ^*  Where  tlie  judge  of  a  county  court  certifies  that  in  his  sect,  so, 
opinion  the  bankruptcy  would  be  more  advantageously  conducted  in  the  P^-  *• 
London  Bankruptcy  Court  or  some  other  county  court,  the  registrar 
shall,  if  the  opinion  is  certified  before  the  first  meeting  of  creditors,  lay 
the  same  before  such  meeting,  and  if  it  has  been  certified  after  such 
meeting,  ho  shall  transmit  a  copy  of  such  certified  opinion  to  the 
trustee,  who  shall  thereupon  summon  a  meeting  of  creditors  to  consider 
the  same." 

Rule  83.  "  If  within  fourteen  days  after  transmitting  such  notice  to  the 
trustee  no  resolution  of  the  creditors  objecting  to  such  transfer  shall  be 
received  by  the  court  through  the  registrar,  the  transfer  may  be  made 
accordingly." 

Rule  Si.  "  Where  the  proceedings  in  any  bankiitiitcy  are  transferred 
from  the  court  to  wliich  the  petition  was  presentea  to  any  other  court, 
the  registrar  of  the  first  court  sliall  send  by  book-post  all  the  proceedings 
to  the  registrar  of  the  court  to  which  the  proceedings  are  transferred  ; 
and  the  receipt  of  such  proceedings  shall  be  considered  to  authorize  the 
latter  court  to  continue  such  proceedings,  without  any  further  order  for 
transferring  them  than  is  contained  in  the  proceedings." 

No.  37.  Certificate  of  Judge  for  Transfer  of  Proceedings, 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect  so, 

holden  at  ].  ^  ^• 

In  the  matter  of  A.  li,  of  ,  a  bankrupt. 

I  hereby  certify  for  the  following  reasons  that  proceedings  in  this 
bankruptcy  would  in  my  opinion  be  more  advantageously  conducted  in 
the  London  Bankruptcy  Court  [or  the  county  court  of  holden  at 

].     (Here  set  out  reasom.) 
Dated  this  day  of  187     . 

F.  H.,  judge. 


§  4.— Trial  of  Questions  of  Fact  by  a  Jury. 

The  Bankruptcy  Act,  1869,"  enacts,  sect.  72,  that  "if  in  any 
proceeding  in  bainkruptcy  there  arises  any  question  of  fact  which 
the  parties  desire  to  be  tried  before  a  jury  instead  of  by  the  court 

(d)  See  the  section,  ante,  p.  244  n*       power  given   by  sabs.   3  applied  to 
In  Ex  parte  Wieland,  39  L.  J.  (N*       proceedings  under  the  former  law. 
S.)  Bankr.  46,  it  was  held  that  the 
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Past  vii.  itseLf,  or  whiuli  the  court  thinks  ought  to  be  tried  by  a  jury, 
J.*ll'jJL-  court  may  direct  such  trial  to  be  had,  and  saeh  trial  may  be 
accordiugly,  in  the  London  Court  of  Bankruptcy,  in  the  a 
manner  as  if  it  were  the  trial  of  an  issue  in  one  of  the  supc 
courts  of  common  law,  and  in  the  county  court  in  the  mannc 
which  jury  trials  in  ordinary  cases  are  by  law  held  in  t 
court"  (r). 

Ah  to  the  trial  by  jury  in  ordinary  cases  in  the  county  courts, 
rtw/p,  Vol.  I.  pp.  257-262. 

'*Thc  Bankruptcy  Rules,  1870,"  contain  various  provisioii9 
^pccting  trial  by  jury.  The  following  arc  such  of  those  Rub 
ivlutc  to  trials  by  jury  in  the  county  courts: — 

Rect.  72.  Uule  190.  ^*  Where  upon  any  application  to  the  court  for  its  decii 

on  any  question,  the  court,  either  on  its  own  motion  or  on  the  applical 
ot*  any  person,  .<hall  liavc  directed  that  a  quefftion  of  fact  be  tried  I 
jury,  sucli  question  of  fact  shall  be  reduced  uito  writing  and  submit 
to  the  judge  for  his  approval,  and  shall,  when  approved,  be  signed  by 
jud;;e  and  tiled,  and  shall  be  called  the  record  for  trial;  but  the  cc 
shall  Iiave  power  to  allow  any  amendment  thereof  at  anytime  upon  » 
terms  as  it  may  think  fit." 

Kule  lin.  ''  l'])on  tiling  the  recqrd  with  the  registrar  within  th 
days  after  the  above  approval  lias  been  given,  the  registrar  shall  fix 
time  and  ])lacc  at  which  the  trial  shall  be  had*'  {(I). 

Kule  2()'2.  "  Where  the  jury  retire  from  the  court  to  consider  tl 
verdict,  they  shall  be  taken  charge  of  by  an  officer  of  the  court; 
previously  thereto  the  registrar  of  the  court  shall  swear  such  uffi 
according  to  the  form  in  the  schedule." 


(rr)  See  sect.  72,  antty  pp.  203,  204. 
There  is  no  nppenl  from  an  nrtlcr  by 
11  county  court  for  trial  of  (piestions 
i.f  fact  under  this  section,  kx parte 
AndersoM,  lie  Andergon,  31)  L.  tJ. 
(  N.S.)Hankr.32.  The  word  •*  parties," 
ill  the  section,  is  not  confined  to  parties 
t<i  the  l)nnkni}>tcy,  hut  includes  parties 
to  the  liti|^ation ;  ]>er  Giffard,  L.  J., 
Id.  p.  lA. 

(d)  Rules  1H2  to  201  relate  to 
trials  in  the  liondon  Bankrujitx'y 
C»»urt,  and,  except  Xo.  2(H,  are  in- 
npplicahlc  to  county  courts.  Hulu 
201,  although  on  its  face  conHned  to 
the  I/indon  court,  will  l>c  a  ^uide  to 
the  practice  in  the  county  courts,  and 
is  therefi>rc  j;ivcu  here. 

Rule  2i»l.  •*  l'iK)n  every  snih  trial 
in  the  r»ndon  Bankruptcy  Court  the 
adilrcsMt'H  to  the  jury  or  to  the  court, 
as  tliK  case  may  l>c,  shall  l)e  re^ulate<l 
as  follows: — The  party  who  U'vrins 
or  his  counsi'l  or  attorney,  shall  l>e 
allowed,  in  the  event  of  his  Dpptment 
not  announcing;  at  the  cloitc  of  the 
case  of  tlu;  jKirty  w1k»  begins,  his  in- 


tention to  adduce  evidence,  to  adJi 
the  jury  a  second  time  at  the  close 
such  case,  for  the  purpose  of  annim 
np  the  evidence;  and  the  party  on 
other  side,  or  his  counsel,  shall 
allowed  to  open  the  case,  and  also 
sum  u[)  the  evidence  (if  anv);  i 
tlie  right  to  reply  shall  be  tie  sa 
as  at  present  in  force  in  the  simei 
courts  of  common  law  at  Westmms 
on  trials  at  Nisi  Prins.'* 

The  followinjr  "Form  of  Oath  to 
taken  by  the  nsher  of  the  court 
jury  retiring  to  consider  their  venli* 
(Form  No.  KKO.  will  be  a  guide 
the  registrar  or  high  bail i if  who  i 
ministers  the  oath  in  the  com 
court.  **  You  shall  well  and  tr 
keep  this  jury  in  some  private  i 
convenient  place,  without  mcat.dri: 
or  tire  (candle-light  excepted).  \ 
shall  not  suffer  any  person  to  su 
to  them,  neither  shall  you  s]M!ak 
thcin  voursclf,  without  leave  of  i 
court,  except  to  ask  them  if  they  ; 
agrciil  on  their  verdict." 
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Rule  203.  "  The  verdict  or  finding  of  the  jury,  as  the  case  may  be,  shall  paut  vi r. 
be  endorsed  by  the  registrar  on  the  record  for  trial,  and  with  the  jury  chaf.  x. 
panel  and  the  names  of  the  jurors,  who  were  sworn,  endorsed  thereon. 


§  5. — Appeal  in  Bankruptcy. 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  71.  "  Every  court  having  jurisdiction  in  bankruptcy  under  this  Appeal  from 
act  may  review,  rescind,  or  vary  any  order  made  by  it  in  pursuance  of  ^^*^'^' 
Uiis  act.  Any  person  aggrieved  by  any  order  of  a  local  bankruptcy 
court  in  respect  of  a  matter  of  fact,  or  of  law  made  in  pursuance  of  this 
act,  may  appeal  to  the  chief  judge  in  bankruptcy,  and  it  shall  be  lawful 
for  such  judge  to  alter,  reverse,  or  confirm  such  order  as  he  thinks  just. 
Any  order  made  by  the  chief  judge  in  bankruptcy,  whether  in  respect  of 
a  matter  brought  before  him  on  appeal  or  not,  shall  be  subject  to  an 
appeal  to  the  Court  of  Appeal  in  Chancery  (which  court,  for  the  purposes 
of  this  act,  shall  be  and  form  a  court  of  record,  and  shall  have  all  the 
jurisdiction,  powers  and  authorities  of  the  court  of  bankruptcy,  to  be 
exerciseable  either  originally  or  on  appeal,  and  shall  have  all  the  powers 
and  authorities  of  the  Court  of  Chancery  relative  to  the  trial  of  questions 
of  fact,  by  jury,  issue  or  othei^ise ),  and  also,  with  the  leave  of  the  Court 
of  Appeal,  to  the  House  of  Lords,  but  no  appeal  shall  be  entertained 
under  this  act  except  in  conformity  to  such  rules  of  court  as  may  for  the 
time  being  be  in  force  in  relation  to  such  appeal." 

Sect.  72  enacts  that  no  appeal  shall  lie  from  the  decisions  of  any 
court,  except  in  maimer  directed  by  the  act  (c). 

An  order  made  by  a  county  court  for  the  trial  of  issues  of  fact 
by  a  jury  iu  that  court  is  not  an  order  in  respect  of  ''a  matter  of 
fact  or  of  law"  subject  to  appeal,  or  which  the  chief  judge  has  any 
power  to  alter  or  reverse.  It  is  a  matter  on  which  the  county 
court  has  complete  jurisdiction  under  sect.  72  (/)• 

Costs  of  Appeal,']— A  successful  appellant  is  not  in  general 
entitled  to  the  costs  of  appeal.  The  exception  is  when  the  respon- 
dent has  been  guilty  of  misconduct  {g). 

Rules   relating   to  Appeals^] — The   following   "Bankruptcy 
Rules,  1870,"  relate  to  a[  peal. 
Rule  143.  '^  An  appeal  against  a  decision  or  order  of  the  chief  judge  Sects.  71,72. 


(<j)  See  sect.  72,  ante,  pp.  203,  204. 

(/)  Bacon,  C.  J.,  Ex  parte  A  nder- 
sortf  Jie  Anderso/if'Sd  L.  J.  (N.  S.) 
Baukr.  32,  citing  the  judgment  of 
Giffard,  L.  J.,  in  Ejc parte  Anderson, 
subscqiiently  reported  in  39  L.  J. 
(N.  S.)  Bankr.  54.  In  the  case  before 
the  cbii'f  judge  in  baukruptcy  the 
object  of  the  application  wa.s  to  get  a 
trial  by  a  special  jury  in  the  London 
court,  on  the  ground  of  the  import- 


ance  of  the  questions,  and  that  it  was 
impossitile  to  obtain  a  fair  trial  in 
the  local  court. 

ig)  In  re  Cherry,  Ex  parte 
Mathews,  40  L.  J.  (N.  S.)  Bankr.  90, 
where  Bacon,  C.  J.,  held  that  he  was 
bound  by  the  practice  of  the  Court  of 
Chancery  as  laid  down  in  Denny  v. 
Hancock,  I^aw  Rep.,  6  Chanc.  138; 
40  L.  J.  (N.  S.)  Ch.  193. 
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Paut  VI [.  in  bankruptcy,  or  a  jadge  of  a  county  court,  shall  be  entered  with  the 
cmaf.  X.  registrar  of  appeals  within  and  not  later  than  twenty-one  days  from  the 
said  decision  or  order,  by  leaving  with  him  a  copy  of  the  appeal  notice 
of  motion." 

Rule  144.  '^  Upon  entering  an  appeal,  a  copy  of  the  appeal  notice  shall 
be  sent  forthwith  by  the  appellant  to  the  registrar  of  the  court  appealed 
from,  who  shall  forthwith  file  the  same  with  the  proceedings,  and  a  similar 
notice  shall  be  delivered  by  the  appellant  to  each  respondent  four  days 
before  the  day  on  which  he  intends  to  move." 

Rule  145.  "  At  or  before  the  time  of  entering  an  appeal,  the  party  in- 
tending to  appeal  shall  deposit  with  the  registrar  of  appeals  such  snm, 
not  being  less  than  ten  pounds  and  not  exceeding  forty  pounds,  as  the 
court  appealed  from  shall  direct,  to  satisfy,  so  far  as  the  same  may  ex- 
tend, any  costs  that  the  appellant  may  be  ordered  to  pay,  and  in  the 
absence  of  any  such  direction,  the  sum  deposited  shall  be  twenty  pounds." 

Rule  146.  "  Where  there  are  several  respondents  in  separate  interests, 
the  court  may,  if  it  shall  think  fit,  direct  a  separate  deposit  to  be  made 
as  to  every  such  respondent." 

Rule  147.  ^^  All  appeals  shall  be  brought  on  by  motion,  and  no  new 
evidence  shall  be  received  on  any  appeal  unless  the  court  of  appeal  shall 
so  direct ;  but  any  of  the  parties  shall  be  at  liberty  to  bring  before  the 
court  of  appeal,  by  affidavit,  the  circumstances  under  which  the  decision 
or  order  appealed  from  was  made." 

Rule  148.  "  Every  affidavit  intended  to  be  used  upon  the  hearing  of 
any  appeal  shall  be  filed  with  the  registrar  of  appeals,  and  a  copy  thereof 
sent  by  the  api)ellHnt  to  the  respondent  four  clear  days  before  the  day 
appointed  for  hearing." 

Rule  149.  "The  repstrar  of  the  court  appealed  from  shall,  upon  the 
application  of  the  registrar  of  appeals,  transmit  to  him  the  file  of  pro- 
ceedings in  the  matter  under  appeal." 

Rule  150.  "The  office  for  entering  bankruptcy  appeals  to  be  heard  by 
the  Court  of  Appeal  in  Chancery  shall  be  closed  during  the  ordinary 
vacations  of  the  Court  of  Chancery,  and  the  time  during  which  such  office 
shall  be  closed  shall  not  be  reckoned  in  the  number  of  days  ordered  for 
the  entering  of  appeals  to  be  heard  by  such  Court  of  Appeal  in  Chancer}*.** 


§  6. — Death  of  the  Bankrupt. 

"  The  Bankruptcy  Act,  1H69,"  enacts,  that  "when  a  debtor  who 
hoH  been  adjudicated  a  bankrupt  dies,  the  court  may  order  that 
the  proceedings  in  the  matter  be  continued  us  if  he  were  alive**  (A). 


§  7.  —Annulling  the  Adjudication. 

Annulling  Adjudication  where  no  Trustee  appointed,^ — ^If  at 
the  first  meeting  of  creditors  (or  au  adjournment  of  it)  "  no  trustee 
is  appointed  by  reason  of  the  prescribed  quorum  Dot  being  present, 

(A)  Seesect.  80,  sub-sect.  (9),  an /^,      deceased  bankrupt,  see  a  108,  ante^ 
p.  246  n.;  as  to  the  deposition  of  a      p.  21C. 
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or  for  any  other  reason  whatever,  the  court  may  annul  the  adjudi-  Paut  vil 
cation,  unless  it  deems  it  expedient  to  carry  on  the  bankruptcy  ^"^^  ^ 
with  the  aid  of  the  registrar  as  trustee.  Moreover,  if  at  any  time 
during  the  bankruptcy  no  new  trustee  is  appointed  to  fill  a  vacancy 
in  that  office,  the  court  may  either  carry  on  the  bankruptcy  with 
the  aid  of  the  registrar  as  trustee,  or  annul  the  order  of  adjudica- 
tion, as  it  thinks  just"  (t). 

Where  there  was  a  principal  creditor  of  a  large  amount  and 
only  two  other  unsecured  creditors  of  small  amount,  it  was  held 
that  it  was  not  a  proper  case  to  annul  the  bankruptcy  under 
the  above  section,  for  one  creditor  may  be  properly  entitled  to 
have  the  affairs  wound  up  in  bankruptcy  (A). 

AtinuUing  Adjudication  on  Acceptance  of  Composition  or 
Arrangement.^ — The  annulling  the  order  of  adjudication  may  be 
made  a  condition  of  any  composition  with  the  bankrupt  or  of  any 
general  scheme  for  the  liquidation  of  his  affairs  (/),  and  where  it 
is  made  a  condition,  the  adjudication  is  "annulled  from  and  after 
the  date  of  the  order  annulling  the  same"  (m). 

Effect  of  annulling  the  Adjudication,"] — "The  Bankruptcy 
Act,  1869,"  enacts  that — 

Sect.  81.  ''AVIicnever  any  adjudication  in  bankruptcy  is  annulled,  all  ConsequencM 
sales  and  dispositions  of  property  and  payments  duly  made,  and  all  acts  JfJJJjIuiiSf 
theretofore  done  by  the  trustee  or  any  person  acting  under  his  authority,  uou. 
or  by  the  court,  shall  be  valid,  but  the  property  of  the  debtor  who  was 
adjudged  a  bankrupt  shall,  in  such  case,  vest  in  such  person  as  the  court 
may  appoint,  or,  in  default  of  any  such  appointment,  revert  to  the  bank- 
rupt for  all  his  estate  or  hiterest  therein  upon  such  terms  and  subject  to 
such  conditions,  if  any,  as  the  court  may  declare  by  order.    A  copy  of 
the  order  of  the  court  annulling  the  adjudication  of  a  debtor  as  a  bank- 
rupt shall  be  forthwith  published  in  the  London  Gazette,  and  advertised 
locally,  in  the  prescribed  manner,  and  the  production  of  a  copy  of  the 
Gazette  containing  such  order  shall  be  conclusive  evidence  of  the  fact  of 
the  adjudication  having  been  annulled,  and  of  the  terms  of  tlie  order 
annulling  the  same." 

Sect.  81  was  passed  to  provide  for  many  possible  cases,  where, 
notwithstanding  the  annulling  of  the  bankruptcy,  various  interests 
in  the  bankrupts  effects  might  have  arisen;  a  portion  of  those 
effects  might  have  been  distributed  and  a  portion  not.  In  such 
cases  it  would  be  necessary  to  provide  that  the  Court  of  Bank-^ 
ruptcy  should  have  power  to  order  possession  to  be  taken  of  the 
bankrupt's  estate.  But  where  no  such  order  is  made,  sect.  81 
nlmost  of  necessity  provides  tliat  the  property  shall  revert  to  the 
bankrupt  (w). 

(0  Sec  sect.  84.  ante,  pp.  266, 267.  (/)  See  sect.  28,  ante,  p.  297. 

{k)  In    re     Finney,    Ejb    parte  (m)  Id. 

Engliih  Joint  Stock  Bank,  40  L.  J.  (»)  Kellv,  C.  B.,  Bailey  v.  John- 

(N.  S.)  Bankr.  43.  ion,  40  L.  J.  (N.  8.)  Exch.  192. 

D.     VOL.  II.  X 


p 


VARIOUS  PItOCEKDIirOB  INCIDUKTAL  TO  BAVKI 

No.  59.  Nolire  in  GiitelU  and  Paper  of  Btmin^ilear  li^n'i'1 
"  Tlie  Bankruptcy  Act,  1869." 
In  the  London  BRnkruptcy  Court  [or  tha  county  cot 

lioldcn  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  buikmpL 

Whereas  uniler  a  bankruptcy  petition  presented  to  thii 
the  eaid  A.  B.,  ao  order  of  adjudication  waa  made  on  th 
187    . 
Tliis  is  to  give  notice,  that  the  taid  a^udication  was  t 
court  annulled  on  the  day  of  187     . 

Dated  this  day  of  187    . 
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THE  EFFECT  OF  ADJUDICATION  ON  THE  BANKRUPT'S 

PROPERTY  AND  RIGHTS. 

§    1. — The  Vesting  OF  THE  Propertt. 

§    2. — Time  of  Commencement  of  the  Bankruptcy. 

§    3. — Description    of    the    Property    divisible    amongst 
Creditors. 

§    4.— Goods  of  which  the  Bankrupt  is  reputed  Owner. 

§    5. — Effect    of    Adjudication    on   Claims    against   the 
Bankrupt. 

§    6.— Stoppage  in  Transitu. 

§    7. — Avoidance  of  Voluntary  Conveyances  and  Trans- 
fers. 

§    8.— Avoidance  of  Fraudulent  Preferences. 

§    9. — Protection  of  certain  Transactions. 

§  10. — Effect  of  Bankruptcy  on  Property  taken  in  Execu- 
tion. 

§  11.  — Disclaimer  of  onerous  Property. 

§  12. — Property  Defeasible  on  Bankruptcy. 

§  13. — Effect  of  Bankruptcy  in  Miscellaneous  Matters. 


§  1. — The  Vesting  of  the  Property. 

Immediately  on  an  order  of  adjudication  being  made,  tbe  pro- 
perty of  the  bankrupt  vests  in  the  registrar  (who  is  trustee  until 
another  is  appointed)  (a),  and  it  becomes  divisible  amongst  his 
creditors  in  proportion  to  the  debts  proved  by  them  in  the  bank- 
ruptcy (&). 

Pmperty  means  and  includes  "  money,  goods,  things  in  action, 
land  and  every  description  of  property,  whether  real  or  personal ; 
also,  obligations,  easements,  and  every  description  of  estate,  in- 
terest and  profit,  present  or  future,  vested  or  contingent,  arising 
out  of  or  incident  to  property  as  above  defined"  (c). 

(a)  See  sect.  17,  ante,  p.  274,  and  (J)  Sec  sect.  14,  ante,  p.  263. 

see  certificate  of  registrar  being  trns-  (c)  See  sect.  4,  ante,  p.  201  (note), 

tee,  ante,  p.  261.  See  also  sect.  15,  pott,  pp.  808,  309. 
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§  2.— Time  of  Commknckment  of  the  Bankruptct. 

It  lA  a  cleiir  principle  in  Ixinkriipt  Itiw  that,  upon  the  commistj 
of  an  a<*t  of  bunkni])tcy,  the  title  of  the  assignee  (now  **  trusti 
has  relation  back  to  the  time  of  the  act  of  bankruptcy,  and 
goods  of  the  bankrupt  become  the  g<xxls  of  the  assignee  from  t 
time  (d ). 

**Thc   Bankruptcy   Act,    1869,"    i-ecognizes    and    adopts 
principle. 

That  act  enacts  that — 

J^ect.  11.  "The  bankruptcy  of  a  debtor  shall  be  deemed  to  hi 
relation  l)uck  to  and  to  commence  at  the  time  of  the  act  of  banknipl 
beinp;  coni])U'ted  on  which  the  order  is  made  adjudging  him  to  be  bai 
rupt ;  or  if  tlie  banknipt  is  proved  to  have  committed  more  acts  of  ban 
riiptcy  than  one,  to  have  relation  back  to  and  to  commence  at  the  tii 
of  the  firist  of  the  acts  of  bankruptcy  that  may  be  proved  to  have  be 
committed  by  the  bankrupt  witliin  twelve  months  next  preceding  t 
order  of  a'ljufiication ;  but  t1u>  bankruptcy  shall  not  relate  to  any  pri 
act  of  bankruptcy,  unless  it  be  that  ut  the  time  uf  committing  such  pri 
act  tlie  liaiikrupt  was  indebted  to  some  creditor  or  creditors  in  a  sum 
sums  suHtelent  to  support  a  petition  in  bankruptcy,  and  unless  such  do 
or  del'ts  are  still  remaining  due  at  the  time  of  the  adjudication.** 

Altliou«cli  the  doctrine  of  reflation,  as  idready  stated,  is  not  ne^ 
it  is  now  put  upon  a  plain  and  intolligible  footing.  It  commence 
in  ortlinary  ens<»s,  at  the  time  of  the  act  of  bankruptcy  being  coi 
pietcd,  in  which  the  order  is  made  adjudging  the  debtor  to  be 
bankrupt  {c). 

Prior  Art  of  Bankruptcy. '\ — In  the  case  of  an  act  of  bankrupt! 
committed  under  sect.  6,  sub-sect.  6,  afite,  p.  220,  by  noup:iyme 
of  a  debt  after  summons,  if  such  debt  is  paid,  the  act  of  ban 
ru]>tcy  ceases,  and  therefore,  on  an  adjudication  on  a  subscque 
f)etitiou  of  another  cretlitor,  such  prior  act  of  bankruptcy  cou 
not  bo  aj>plicd  under  sect.  1 1  by  way  of  relation  back  (/"). 


§  3.— descrirxlon  of  tiik  property  divisible  amongst 

Creditors. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

DetcrtptiouM  Sect.  li'i.  **  The  property  of  the  banknipt  divisible  amoncst  his  ci 

ufUmkrupt'M  j[itQ|.j<^  nud  jn  this  jict  referred  to  as  tiic  pro])crty  of  the  bankrupt,  sh 

diritibie  not  conii^rise  the  following  particulars : 

^JJjW"^  (1.)  Property  held  by  the  bankrupt  on  trust  for  any  other  person  Qj 


(//)  Sec  Cooper  \.  Chltly^  1  Burr. 
20;  1  Smith's  Ix^aUing  Ciusos,  Atli  ed. 
417,  and  the  notes  and  coses  cited  in 
the  last-nicutioned  work. 

(tf)  Judgment  of  Bacon,  V,.  J.,  in 


Kx  parte  Duignan,  Itv  IHmuII, 
L.  J.  (X.  S.)  BuLkr.  37. 

{f)  Ar  parte  Wrir^  Ih^  re  WV 
41  L.J.  (X.  S.)  Bankr.  14. 

{g)  Sect.  1 17  enacts  that  '*  when 
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(2.)  The  tools  (if  any)  of  his  trade,  and  tlje  necessary  wearing  apparel 
and  bedding  of  himself,  his  wife  and  children,  to  a  value,  inclu- 
sive of  tools  and  apparel  and  bedding,  not  exceeding  twenty 
pounds  in  the  whole : 
But  it  shall  comprise  the  following  particulars  : 

(3.)  AH  such  property  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  may  be  acquired 
by  or  devolve  on  him  during  its  continuance  : 

(4.)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  propei*ty  as  might 
have  been  exercised  by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy,  or  during  its  continuance,  ex- 
cept the  right  of  nomination  to  a  vacant  ecclesiastical  benefice : 

(5.)  All  goods  and  chattels  being,  at  the  commencement  of  the  bank- 
ruptcy, in  the  possession,  order,  or  disposition  of  the  bankrupt, 
being  a  trader,  by  the  consent  and  permission  of  the  true  owner, 
of  which  goods  and  chattels  the  bankrupt  is  reputed  owner,  or 
of  which  he  has  taken  upon  himself  the  sale  or  disposition  as 
owner;  provided  that  things  in  action,  other  than  debts  due  to 
him  in  the  course  of  his  trade  or  business,  shall  not  be  deemed 
goods  and  chattels  within  the  meaning  of  this  clause." 

As  to  the  effect  of  a  set-ofF  against  a  debt  due  to  the  bankrupt, 
see  posty  Chap.  XIII,  §  2. 

The  words  in  sub-sect.  (3),  "  all  such  property  as  may  belong 
to  or  be  vested  in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,"  only  passes  to  the  trustee  that  which  belonged  to  the 
bankrupt  beneficially,  and  it  is  subject  to  all  lawful  charges  and 
claims  of  third  parties  (A). 

Although  all  property  acquired  by  or  devolving  on  the  bankrupt 
during  the  continuance  of  the  bankruptcy  is  divisible  amongst  his 
creditors,  and  although  property  expressly  includes  "  money"  (i), 
the  trustee  cannot  in  general  compel  the  refunding  of  money  by 
pei^sons  who  in  the  ordinary  course  of  business  have  received  pay- 
ment from  the  bankrupt  of  debts  incurred  afler  the  bankruptcy, 
and  who  have  been  paid  by  the  bankrupt  out  of  money  acquired 
by  him  after  the  bankruptcy  (A). 

Thus,  where  a  bankrupt  in  a  few  months  after  his  bankruptcy 
and  before  his  discharge  received  175/.  as  compensation  for  the 
loss  of  a  situation  as  clerk,  and  paid  130/.  of  it  to  his  landlord  for 
six  months'  rent  in  advance  (having  previously  agreed  to  do  so  if 
required,  and  the  landlord  so  requiring  him  on  hearing  of  the  loss 


Pakt  VII. 
Chap.  XI. 


bankrupt  is  a  trustee  within  the 
Trustee  Act,  1850,  sect.  32  of  that 
act  shall  have  effect  so  as  to  authorize 
the  court  to  appoint  a  new  trustee  in 
substitution  for  the  bankropt  (whether 
voluntarily  resigning  or  not)  if  it  ap- 
pears to  the  court  expedient  to  do  bo, 
and  all  provisions  of  that  act,  and  of 
any  other  act  relative  thereto,  shall 
have  effect  accordingly." 


(/*)  Martin,  B.,  Slater  v.  Binder^ 
40  L.  J.  (N.  S.)  Ex.  151,  where  the 
question  was  as  to  the  effect  of  seizure 
of  the  bankrupt's  property  in  execu- 
tion; %e^pottA  10,  Effect  of  Bank- 
ruptcy ON    rEOPBBTY  TAKBN   IX 

Execution. 

(t)  See  ante,  p.  201  (note). 

\h)  Ex  parte  Dewhurit,  In  re 
Vantohft  41  L.  J.  (N.  8.)  Bankr.  18* 
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of  bis  situation),  it  wu8  held  that  the  trustee  could  not  oompel  the 
laudiord  (who  knew  of  the  bankruptcy)  to  refund  the  money  (/), 
possibly  if  tlie  trustee  had  taken  any  steps  to  intercept  the  money, 
liad  gone  to  the  bankrupt's  employer  or  given  him  notice  not  to 
part  with  the  money,  the  case  might  have  been  different,  but  as  it 
stood,  it  was  the  case  of  a  person  in  the  ordinary  course  of  business 
paying  liis  landlord  his  rent  in  advance.  If  such  a  payment  could 
l>e  upset  because  the  |)erson  who  made  it  was  an  undischarged 
bankru|)t,  a  payment  under  similar  circumstances  to  a  baker  or  a 
butcher  might  bo  upset,  and  the  baker  or  butcher  ordered  to  re- 
fund [m), 

Properti/  held  in  Trust,'] — With  regard  to  banking  aceoiint.s, 
'*  If  un  account  is  in  plain  terms  headed  in  such  a  way  that  a 
banker  cannot  fail  to  know  it  is  a  trust  account,  the  monies  of  that 
account^   if  a  failure  of  the  pei*son  occurs,   will   belong   to  the 

trust"  (w). 


§  4. — Goods  of  which  the  Bankrupt  is  reputed  Owner. 

The  effect  of  sub-section  5  of  sect.  15  requires  to  be  separately 
considered.  It  is  confined  to  traders,  and  applies,  as  will  be  seen  at 
once,  to  goods  and  chattels  of  third  persons,  being  at  the  commence- 
ment of  the  bankruptcy  **  in  the  possession,  order  or  disposition  of 
the  bankrupt,"  "  by  the  consent  and  permission  of  the  true  owner." 
Something  further,  however,  is  necessary  in  order  that  the  pro- 
[)orty  should  be  divisible  among  the  creditors.  The  bankrupt 
must  cither  be  the  **  reputed  owner,"  or  he  must  have  ^' taken 
upon  himself  the  sale  or  disposition  as  owner." 

The  questions  raised  under  this  clause  are  to  a  groat  extent 
questions  of  fact  only,  and  therefore  questions  for  a  jury,  if  the 
assistance  of  a  jury  is  obtained.  Nevertheless  the  section  and  the 
corresponding  provisions  of  former  acts  have  be«n  the  subject  of 
numerous  decisions  in  the  courts  of  law  (o). 


(/)  fJx   parte   Den?htir«t,   In    re 

Vanlohe,  41  L.  J.  (N.  S.)  Bankr.  18. 

Affinning  judgment  of  Bacon,  C.  J., 

and  diseharj^ing  tin  order  of  the  county 

court  judaic  for  payment. 

( w )  Id.  Judgment  of  James,  L.  J. 
lu  the  course  of  the  argument  Mel- 
li^h,  L.  J.,  put  this  qucbtion  to  the 
counsel,  **  Is  there  any  case  which 
shows  that  the  law  will  follow  money 
paid  in  discharge  of  a  legal  <lebt  ?  '' 
And  James,  L.  J.,  in  his  judgment 
said,  "The  learned  counsel  with  all 
his  research  had  been  anablc  to  pro- 


duce a  single  case  where  the  cout 
had  held  that  money  paid,  owing  liy  an 
uncertificated  bankrupt,  could  oe  fol- 
lowed in  the  hands  of  the  iHsrson  wIki 
received  it." 

(n)  Mellish,  L.  J.,  JKr  p^irU 
Kinggtan,  Re  Orou,  40  I*  J.  (N.  8.) 
Bankr.  07.  See  the  facts  of  thai 
case  noticed,  post^  Chap.  Xlll. 

{o)  The  earliest  dedsioiis  irers 
under  the  statote  21  Jac.  1,  c.  19, 
8.  11,  which  correspoDded  cloeeljr  wiUi 
the  present  clause.  Most  of  the 
will  be  found  collected  and 
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In  cases  where  the  property  in  question  once  belonged  to  the 
bankrupt  and  has  been  transferred  to  another  person,  but  has  been 
allowed  to  remain  in  the  ostensible  ownership  of  the  bankrupt, 
the  statute  applies ;  but  there  is  another  class  of  cases  in  which 
the  bankrupt,  although  in  the  possession  of  the  property,  is  not 
deemed  to  be  the  reputed  owner,  as  where  there  is  a  custom  or 
usage  of  trade  or  business  under  which  the  goods  of  one  person 
are  notoriously  continued  in  the  possession  of  another,  and  then 
the  statute  does  not  apply. 

For  example,  in  a  leading  case  on  this  subject,  where  it  was  held 
that  vats  and  utensils  (part  of  the  fittings  of  a  distillery)  which 
were  not  fixed  to  the  freehold,  passed  to  assignees  as  being  left  by 
the  true  owner  in  the  possession  and  apparent  disposition  of  the 
bankrupts  as  reputed  owners,  it  was  said  that  the  case  would  have 
admitted  of  a  different  consideration  if  there  had  been  a  usage  in 
the  trade  for  the  utensils  of  it  to  be  let  out  to  the  traders,  as  that 
might  have  rebutted  the  presumption  of  ownership  arising  from 
the  possession  and  apparent  order  and  disposition  of  them  ( p). 

Books  lefl  in  the  hands  of  a  bookseller,  to  be  sold  by  him  in  tlie 
ordinary  course  of  trade,  are  not  in  his  possession  as  reputed  owner, 
it  being  notorious  that  books  are  left  with  publishers  or  others  in 
large  quantities  to  be  sold  on  account  of  the  person  who  leaves 
them  (g). 

This  notice  of  custom  or  usage  has  been  recently  carried  very 
far,  and  applied  to  the  custom  of  letting  and  hiring  furniture. 
Where  a  ti'ader  bankrupt,  tenant  of  an  unfurnished  private  house, 
having  no  furniture  of  his  own,  hired  furniture  from  a  furniture 
dealer  at  a  weekly  rent,  the  bankrupt  undertaking  to  insure  it  and 
not  to  remove  it,  and  stipulating  that  in  the  event  of  non-payment 
of  the  rent  or  of  bankruptcy,  the  owner  should  be  at  liberty  to  re- 
take it,  it  was  held  that  the  section  did  not  apply  (r).  This  case 
conflicts  with  one  much  earlier,  where  the  distinction  was  laid 
down  between  a  person  renting  furniture  without  the  house,  and 
where  he  is  in  possession  of  a  ready-furnished  house ;  in  the 
former  case  the  assignees  being  entitled,  in  the  latter  not  (s). 

Goods  and  Chattels,'] — Besides  the  question  whether  property 
of  another  person  is  in  the  possession  of  the  bankrupt  as  reputed 
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with  the  usaal  ability  in  the  notes  to 
Horn  y.  Baiter,  2  Smith's  I/eading 
Cases,  5th  edition,  pp.  178 — 207. 

ip)  Horny.  Bakrr,  9  East,  216; 
2  Smith's  Leading  Cases,  5th  edition, 
p.  178. 

ig)  Whitfield  y.  Brandy  16  M.  & 
W.  282. 

(r)  Ex  parte  Emerson^  Be  HaW' 
king,  41  L.  J.  (N.  S.)  Bankr.  20.  In 
that  case  the  reporter  has  made  the 
chief  lodge  express  himself  with  less 
than  his  nsaal   accnracj,  and  as  if 


possession,  order  and  disposition  were 
all  essential  requisites,  instead  of  being 
in  the  disjonctive. 

(s)  Lingham  y.  Biggttf  1  B.  &  P. 
82.  The  argnments  in  Ex  parte 
Emersan,  snpra,  are  not  reported,  but 
there  is  no  allusion  to  Lingham  y. 
Biggs  in  the  judgment.  It  may  bo 
that  Ex  parte  Emerson  will  be  up- 
held on  the  ground  that  a  change  of 
habit  has  taken  place,  and  that  the 
hiring  of  furniture  is  now  a  very 
common  practice  ;  sed  qvtere. 
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paiit  VII.    ^^*"^'''>  another  point  often  arises,  wlietlier  the  nature  of  the  pro- 
cmap.  xi!    pcrty  brings  it  witiiin  the  definition  of"  goods  and  chattels." 
rixturw.  Questions  of  tliis  kind,  but  not  wholly  dependent  on  the  property 

fulling  within  the  definition  of  "  goods  and  chat t<.'Is,"  arise  in  the 
case  of  so-cnlleil  fixtures  ;  of  course,  as  all  the  pro])erty  of  a  bauk- 
m[)t,  real  and  personal,  of  every  description  passes  to  the  trustee, 
no  (juestion  arises,  under  sub-sect,  (o),  as  to  fixtures  any  more  thaa 
to  any  other  description  of  property,  if  the  real  owner  is  iu  |K>sses- 
sion  (/). 

It  is,  as  in  other  cases,  where  the  supposed  real  ow^ner  is  a 
different  person  from  the  apparent  owner,  that  claims,  under  the 
clause  in  question,  arise  as  to  fixtures. 

lly  "  fixtures"  for  this  purpose  are  to  be  understood  such  things 
as  are  ordinarilv  affixed  to  the  freehold  for  the  convenience  of  the 
occupier,  but  which  may  bo  removed  without  material  injury  to 
the  freehold  {u).  Such  fixtures  include  trade  fixtures  and  machi- 
ner}',  and  what  may  be  tei-med  domestic  fixtures,  such  as  grates 
and  cupboards  in  dwelling-houses  (x), 

(Questions  under  sect.  15,  sub-sect.  (5)  of  "  The  Bankruptcy  Act, 
1869,"  in  regard  to  such  fixtures,  genenilly  arise  under  leases, 
where  the  person  in  actual  possession  of  the  property,  to  which  the 
fixtures  are  annexed,  is  not  the  real  owner,  either  by  reason  that 
he  never  had  a  right  to  them,  or  having  a  right,  had  ]>artcd  with 
that  right.  Of  the  former  class  is  the  leading  case  on  this  branch 
of  the  law,  where  it  w^ns  held  that  stills  in  a  distillery,  which  were 
fixed  to  the  freehold,  did  not  pass  to  the  assignees  of  bankrupts 
who  occupied  the  premises  and  carried  on  the  business  under  an 
agreement  with  the  lessee ;  and  the  ground  of  the  decision  was 
that  the  stills  were  not  goods  and  chattels ;  distinguishing  tliem 
from  vats  and  other  utensils  of  the  trade  which  were  held  to  pass 
as  chattels  to  the  assignees  as  being  left  by  the  true  owner  iu  the 
possession  of  the  bankrupts  {y). 

Of  the  latter  class  (i.  e,,  where  the  j^erson  in  possession  had  a 
right  to  the  fixtures  but  had  parted  with  the  right),  a  moi'e  recent 
case  serve  as  a  good  illustration.     There  the  lessee  of  a  public 


{t)  Using  the  word  "fixture"  in 
if 8  natural  and  most  obvious  sense, 
viz.,  anything  annexed  to  the  free- 
hold (and  by  the  expression  annexed 
to  the  freehold^  fastened  to,  or  con- 
nected ^vith  it,  and  not  mere  juxta- 
position without  annexation),  qucs- 
tions  as  to  the  ownership  or  right  to 
fixtnrcs  arise  generally  between  per- 
uons  occupying  the  following  relativo 
rights:— (1)  Landlord  and  tenant. 
(2)  The  i)erRonal  representatives  of 
tenants  for  life  or  in  tail,  and  the  re- 
mainderman or  reversioner.  (3)  Heir 
and  executor.  (4)  Vendor  and  vendee. 
(5)  Mortgagor  and  mortgagee  (treated 


as  identical  with  the  rights  of  vendor 
and  vendee).  As  to  these  rights  see 
the  note  to  Elnre$  v.  Mawe,  2  Smith *a 
liCading  Cases,  5th  edition,  pp.  157 — 
177,  and  the  cases  there  cited.  In 
all  these  cases  the  trustee  of  a  bank- 
rupt is  generally  entitled  to  whatever 
interest  in  the  fixtures  the  bankmpt 
himself  possessed. 

(m)  IjotA  Chancellor  Cranworth,  in 
Ex  parte  Oafvan,  In  re  JfareUtv, 
25  U  J.  (N.  S.)  Bankr.  8. 

(x)  Id, 

(y)  J/orn  V.  Baker,  9  East,  216; 
and  see  the  note  to  that  case,  2  Smith'i 
Leading  Cases,  5th  cditioo,  p.  204. 
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house  made  an  equitable  mortgage  by  memorandum  and  deposit  of 
his  lease  and  premises  and  "  of  the  fixtures  and  appurtenances  to 
the  said  premises  belonging"  to  brewers  to  whom  he  was  indebted, 
but  he  remained  in  possession  and  carried  on  business  until  he  was 
adjudicated  bankrupt ;  and  it  was  held  that  the  assignees  were  not 
entitled  to  the  fixtures  (consisting  of  gas  fittings,  chandeliers,  orna- 
mental glass  cases  and  things  in  the  bar,  and  where  the  trade  was 
carried  on)  (z).  Lord  Cran  worth,  in  his  judgment,  said,  "The  ques- 
tion is,  whether  this  is  a  possession  and  reputed  ownership  within 
the  meaning  of  the  clause  of  the  statute  (a),  .  .  .  The  object  of 
the  clause  is  to  prevent  fictitious  credit  by  an  appearance  of  wealtli. 
I  confess  it  seems  scarcely  possible  to  suppose  that  credit  is  ever 
really  given  upon  the  faith  of  fixtures,  as  distinguished  from  a 
house.  The  statute  does  not  apply  to  the  house  ;  that  is  admitted  : 
the  creditor  is  bound  to  take  notice  that  the  house  is  or  may  be 
mortgaged  to  another.  If  the  house  is  mortgaged,  the  presumption 
is  that  all  his  interest  would  pass.  If,  indeed,  the  mortgage  does  not 
expressly  or  impliedly  include  the  fixtures,  then  supposing  them 
to  be  fixtures  which  the  tenant  has  a  right,  as  between  himself  and 
his  landlord,  to  remove,  they  will  belong  to  the  assignees ;  not 
under  the  order  and  disposition  clause,  but  because  they  were  tho 

property  of  the  bankrupt  {b) But  if  the  bankrupt  has 

by  his  mortgage  parted  with  his  property  in  the  fixtures,  his  sub- 
sequent possession  is  not  a  possession  of  them  as  goods  and  chattels, 

but  as  part  of  the  house In  truth  tho  whole  provision 

is  one  little  adapted  to  the  actual  state  of  society,  even  if  it  is 
applied  to  the  case  of  stock  in  a  shop.  Credit  is,  I  believe,  given, 
gcnemlly  at  least,  not  upon  such  appearances,  but  upon  the  general 
character  of  the  person  trusted."  ,  .  .  .  The  court  held,  uiwn 
the  proper  construction  of  the  clause,  and  also  upon  the  authorities, 
that  these  fixtures  were  not  goods  and  chattels  in  the  possession 
of  the  bankrupt  within  tho  meaning  of  the  statute  (c). 

Bf/  the  Consent  and  Permission  of  the  True  Oirwer.]— If  tho 
true  owner  does  all  that  lies  in  his  power  to  obtain  possession,  it 
cannot  be  said  that  he  has  consented  to  the  goods  remaining  in  the 
debtor's  possession  {d).  Therefore,  where  a  creditor  having  a  bill 
of  sale  of  his  debtors,  as  security  for  payment  on  a  certain  diay,  and 


Part  VII. 
Chap.  XI. 


(2)  Er  parte  Gawan,  In  re  Bar^ 
clay,  5  De  Gex.  M.  &  G.  403;  25  L. 
J.  (N.  S.)Bankr.  1. 

(/I)  12  &  13  Vict.  c.  106,  8.  126, 
then  in  force. 

(//,  See  note  (f ),  ante^  p.  312. 

(r)  The  whole  judgment  in  this 
case  (which  haa  been  overlooked  by 
the  last  editors  of  Smith's  Leading 
Cases)  is  well  worthy  of  attention, 
more  especially  as  it  places  the  case  of 
Trappci  v.  liar  per y  2  Cr.  &  M.  153; 


3  L.  J.  (N.  S.)  Ex.  24  (the  subject  of 
much  comment)  on  the  right  founda- 
tion. See  also  Tehh  v.  HodgCy  9^  L. 
J.  (N.  S.)  C.  P.  217,  affirmed  on  error 

39  L.  J.,  C.  P.  56,  a  similar  but  even 
stronger  case  than  Ex  parte  Qawan. 

(rf)  Ex  parte  Cohen,  Re  Sparke, 

40  L.  J.  (N.  S.)  Bankr.  14.  Bacon, 
C.  J.,  observed,  that  "  Bretrin  v. 
Grant  (5  £.  &  B.  237;  24  L.  J. 
(N.  S.)  Q.  B.  301)  lays  down  the  law 
very  clearly." 
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chap^i'    ^^^  *^^  ^^  ^^®  power  to  take  possessioD,  short  of  a  forcible  entry,  it 
• — '-  was  held  there  was  no  coDsent  and  permission  within  sub-sect.  (5), 

and  that,  therefore,  the  creditor  and  not  the  bankruptcy  trustee  was 

entitled  to  the  goods  {e). 

Things  in  Action,^ — Under  previous  acts,  choscs  in  action 
pat«sed  to  the  assignees  under  the  order  and  disposition  clause  (/*). 

The  exception  of  "things  in  action,"  does  not  include  everything 
not  capable  of  manual  delivery.  Shares  in  a  registered  joint  stock 
company  are  goods  and  chattels  and  not  "things  in  action,"  and  a 
mere  deposit  of  them  by  a  debtor  as  security  for  a  debt  constitutes 
the  mortgagee  "the  true  owner,"  but  they  are  "in  the  order  and 
disposition"  of  the  debtor,  "  by  the  consent  and  permission  of  the 
true  owner,"  unless  the  latter  has  given  notice  to  the  company  or 
otherwise  taken  some  step  to  perfect  his  title  {g}. 

Bills  of  Sale  Act.'] — Reference  may  be  here  made  to  "  The 
BiUs  of  Sale  Act,  1854"  (17  &  18  Vict.  c.  36),  the  provisions  of 
which  will  be  found  ante,  Vol.  I.,  pp.  891 — 893.  The  act  in  sub- 
stance, so  far  as  relates  to  bankruptcy,  is  that  if  the  owner  of  a  bill 
of  sale  of  personal  chattels  do  not  comply  with  the  provisions  of 
the  act  respecting  registration,  his  security  shall  be  void  against 
assignees  (-for  whom  trustee  is  now  to  be  read)  in  bankruptcy,  with 
respect  to  chattels  leflb  in  the  apparent  ownership  of  one  who 
becomes  bankrupt.  The  creditor  is  at  liberty,  under  his  bill  of 
sale,  whether  registered  or  not  to  take  possession  of  that  which 
has  been  assigned  to  him,  and  to  remove  or  deal  with  it  as  the 
owner.  If,  instead  of  exercising  his  right,  he  thinks  fit  to  leave 
the  goods  which  have  been  assigned  to  him,  and  which  have 
thereby  become  his,  in  the  house  or  on  the  premises  of  his  debtor, 
the  bill  of  sale  not  having  been  duly  registered,  he  leaves  them  in 
that  debtor's  apparent  ownership,  and  he  cannot  be  relieved  from 
the  consequences  by  proving  that  he  took  even  more  than  foimal 
possession  of  them  (A). 


{e)  Ex  parte  Cohen,  Re  Sparke, 
ante,  p.  31 4. 

(/)  See  2  Smith's  Leading  Cases, 
5th  edition,  p.  207. 

(jg)  In,  re  Jackson,  Kx  parte 
Union  Bank  of  Manchester,  40  L.  J. 
(N.  S.)  Bankr.  67,  Bacon,  C.  J., 
obseryed,  that  *'  the  case  of  Ex  parte 
StewaH,  Re  Shelley,  36  L.J.  (N.  S.) 
Bankr.  6,  is  valoable;  it  establishes 
two  propositions — first,  that  a  deposit 
of  shares  constituted  a  good  eqnitable 
assii^ment;  secondly,  that  notice  is 
necessary,  and  that  in  that  case, 
notice  having  been  given,  the  title  of 


the  mortgagee  prevailed." 

i^h)  See  judgment  of  Bacon,  C.  J., 
Ex  parte  Homann,  Re  Tuning,  39 
L.  J.  (N.  S.)  Bankr.  47,  where  it  was 
held  that  the  creditor  having  a  man 
on  the  premises  to  watch  the  goods, 
was  not  sufficient  possession  to  oust 
the  title  of  the  bankraptcy  tmstee, 
the  bill  of  sale  not  being  dulg  regis- 
tered. In  Stamjield  v.  CitbUt,  27 
L.  J.  (N.  S.)  Ch.  2G6,  Turner,  L.  J., 
expressed  an  opinion  that  the  Bills  of 
Sale  Act  in  no  degree  alFected  the 
doctrine  of  reputed  ownership. 
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§  5. — Effect  of  Adjudication  on  Claims  against  the 

Bankrupt. 
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"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.   12.    "  Where  a  debtor  shall  be  adjudicated   a  bankrupt,  no  creditors 
creditor   to  whom  the  bankrupt  is  indebted  in  respect  of  any  debt  ^J**  ^^ 
proveable  in  the  bankruptcy  shall  have  any  remedy  against  the  property  proceSihS. 
or  person  of  the  bankrupt  in  respect  of  such  debt  except  in  manner 
directed  by  this  act.     But  this  section  shall  not  affect  the  power  of  any 
creditor  holding  a  security  (/)  upon  the  property  of  the  bankrupt  to 
realize  or  otherwise  deal  witli  such  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realize  or  deal  with  the  same  if  this  section 
had  not  been  passed." 

As  to  restraining  proceedings  in  actions  as  against  debtors,  seo 
sect.  13,  ante,  p.  249,  and  cases  on  that  section.  The  rights  of 
creditors  inter  se,  however,  under  sect.  12,  are  not  taken  away, 
althongb  they  may  be  held  in  abeyance  by  sect.  13  (A). 


§  6. — Stoppage  in  Transitu. 

The  doctrine  of  stoppage  in  transitu  does  not  appear  to  be 
taken  away  or  affected  either  by  sect.  12,  or  by  any  other  provision 
of  "  The  Bankruptcy  Act,  1869.'*  "  Stoppage  in  transitu,"  is  the 
right  of  an  unpaid  vendor,  in  case  of  the  vendee^s  insolvency, 
to  stop  the  goods  sold,  in  transitu. 

This  right  of  a  vendor  to  stop  in  transitu,  is  bestowed  upon 
him  in  order  to  prevent  the  injustice  which  woiUd  take  place,  if, 
in  consequence  of  the  vendee's  insolvency,  while  tlie  price  of  the 
goods  was  yet  unpaid,  they  were  to  bo  seized  upon  in  satisfaction 
of  his  liabilities,  and  so  the  property  of  one  man  were  to  be  disposed 
of  in  payment  of  the  debts  of  another  (/).     Therefore,  if  goods  are 


(i)  In  Slater  v.  Finder,  40  L.  J. 
(N.  S.)  Ex.  161,  Martin,  B.,  expressed 
an  opinion  that  **  holding  a  security  " 
would  include  an  interest  in  an  exe- 
cution under  which  a  sheriff  has 
seized  and  is  in  possession  of  goods, 
and  that  the  interest  of  such  an  exe- 
cution creditor  is  expressly  protected 
by  this  section,  subject  oi  course  to 
circumstances  where  the  execution  is 
after  notice  of  an  act  of  bankraptcv, 
(see  sect.  9r>,/;0«^,p.  321 );  and  Mellish, 
L.  J.,  seems  to  have  expressed  a 
similar  o])inion  in  Ex  parte  Roche, 
In  re  Hall,  40  L  J.  (N.  8.)  Bankr. 
73.  The  definition  of  a  **  secured 
cre<litor  "  in  sect.  16,  ante,  pp.  266, 
266,  does  not  apfiear  to  inclndo  a 
seizure  under  an  execution. 


(A)  Ex  parte  Poche,  In  re  I/all, 
40  L.  J.  (N.  S.)  Bankr.  70. 

( I)  See  Liekharrow  v.  Mason,  and 
Mason  v.  Liekharrow,  2  T.  R.  63;  I 
H.  Bl.  357;  6  East,  21,  and  the  notes 
to  this  case,  1  Smith's  Leading  Cases, 
6th  edition,  p.  729.  This  doctrine 
was  first  introduced  in  equity  by  the 
cases  of  Wiseman  t.  Jandeput,  2 
Vera.  208;  8nee  v.  Prescot,  1  Atk. 
246;  and  D^Agnila  ▼.  Lamhert,  2 
Eden,  76;  Arab.  39.  In  Straker  v. 
Ewing,  34  Beav.  147,  it  was  said  that 
stoppage  tit  transitu  is  an  ordinary 
legal  right,  as  to  which  the  Court  of 
Chancery,  unless  by  reason  of  some 
unusual  circumstances,  will  not  inter- 
fere. 
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sold  on  credit,  and  nothing  is  agreed  ou  as  to  the  time  of  deliveriDg 
the  goods,  the  vendee,  although  ho  is  immediately  entitled  to  the 
possession  and  the  right  of  possession,  and  the  right  of  property 
vest  in  him,  has  not  an  absolute  right  of  possession,  but  a  right  of 
possession  liable  to  be  defeated  if  he  become  insolvent  before  he 
obtains  possession.  The  seller,  although  he  may  have  dispatched 
the  goods  to  the  buyer,  has  in  that  case  a  right  in  virtue  of  his 
original  ownership  to  stop  them  in  transitu  (w). 

The  right  to  stop  means  the  right  not  only  to  countermand 
delivery  to  the  vendee,  but  to  order  delivery  to  the  vendor  («). 

When  the  Transit  ends,"]  —  Stoppage  in  transitu^  as  its  name 
imports,  can  only  take  place  while  the  goods  are  on  their  way ;  if 
they  once  arrive  at  the  termination  of  their  journey,  and  come  into 
the  actual  or  constructive  possession  of  the  consignee,  there  is  an 
end  of  the  vendor's  right  over  them.  And,  therefore,  in  most  of  the 
cases  the  dispute  has  been  whether  the  goods  had  or  had  not 
arrived  at  the  termination  of  their  journey.  The  rule  to  be 
collected  from  nil  the  cases  is,  that  they  are  in  transitu  so  long  as 
they  are  in  the  hands  of  the  carrier  as  such,  whether  he  was  or  was 
not  appointed  by  the  consignee,  and  also  so  long  as  they  remain  in 
any  place  of  deposit  connected  with  their  transmission  ;  but  that, 
if  after  their  arrival  at  their  place  of  destination  they  be  ware- 
housed with  the  carrier,  whose  store  the  vendee  uses  as  his  own, 
or  even  if  they  be  warehoused  with  the  vendor  himself,  and  rent 
be  paid  to  him  for  them,  that  puts  an  end  to  the  right  to  stop  tn 
transitu  (o). 

'*  A  right  to  stop  in  trayisitu  upon  bankruptcy,  even  whore 
credit  lias  not  expired,  remains  till  the  goods  are  delivered  to  the 
buyer  or  his  agent  for  custody,  or  for  sending  the  goods  upon  a 
new  journey  or  destination,  or  for  a  purpose  other  than  carriage 
upon  the  original  transit.  Until  one  or  the  other  happens,  the 
seller  has  a  right  of  stoppage  in  transitu  ;  the  right  exists  unless 
it  l)e  lost  by  acceptance  of  the  goods  by  the  purchaser  or  his  agent 
for  custody,  or  a  new  purpose  other  than  that  of  carriage.  But  it 
is  besides  to  be  observed,  that  the  arrival,  in  order  to  do  away 
with  the  right  of  stoppage  in  transitu^  must  be  such  a  one  that  the 
buyer  has  actual  or  constructive  possession,  and  this  cannot  be 
whilst  the  buyer  repudiates  the  goods.  These  are  the  elements  of 
the  law  of  stoppage  in  transitu^*  (p). 


(w)  See  the  judgment  of  Bay  ley, 
J.,  in  Bloxam  v.  Sanders ,  4  B.  &  U. 
048,  and  cases  there  cited. 

(ii)  Sec  jadgment  of  Dr.  Lnshing- 
ton.  The  JHgrett,  32  L.  J.  (N.  S.) 
Prob.  Mat.  and  Admiralty  Cases,  102. 
As  to  what  is  a  sufficient  authority 
from  the  vendor  to  enable  another 
jierson  on  his  behalf  to  stop  goods  iti 
transitu,  see   Whitehead  v.  Andi'r- 


son,  9  M.  &  W.  618. 

(o)  1  Smith's  Leading  Cases,  5th 
edition,  p.  733,  citing  Nieholls  v. 
Lffecrej  2  Bing.  N.  C.  83;  Jamts  v. 
Gr'xf^n,  1  M.  &  W.  20;  2  /</.  623; 
Kdnrards  v.  Brewer,  2  M.  &  W.  876; 
per  Lord  Campbell,  C.  J.,  Nicholson 
Y.  Bower,  1  E.  &  E.  172. 

(/>)  JudgmcntofWilles,  J.,  J^^tt^r* 
V.  Lancashire  and  Yorkshire  MaiU 
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2§  7. — Avoidance  of  Voluntary  Conveyances  and  Transfers.    J*]JJ,^7* 
ar  •    **  The  Bankruptcy  Act,  1869,"  enacts  that— 

■  Sect.  91.  "Any  settlement  of  property  made   by  a  trader  (5),  not  ^Jj^nj;**^^' 
>>  being  a  settlement  made  before  and  in  consideration  of  marriage,  or  Mttiem^u. 
V  mftde  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  and  for 

I  i^nable  consideration,  or  a  settlement  made  on  or  for  the  wife  or 

^  ehfldren  of  the  settlor  of  property  which  has  accrued  to  the  settlor  after 

L  nuurriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bankrupt 

■  within  two  years  after  the  date  of  such  settlement,  be  void  as  against 
'  the  trustee  of  the  bankrupt  appointed  under  this  act,  and  shall,  if  the 

•ettlor  becomes  bankrupt  at  any  subsequent  time  within  ten  years  afler 

■  the  date  of  such  settlement  unless  the  parties  claiming  under  such 
I  settlement  can  prove  that  the  settlor  was  at  the  time  of  making  the 
I  settlement  able  to  pay  all  his  debts  without  the  aid  of  the  property 
J    eomprised  in  such   settlements,  be  void  against  such   trustee.     Any 

covenant  or  contract  made  by  a  trader,  in  consideration  of  marriage  for 
the  future  settlement  upon  or  for  his  wife  or  children  of  any  money  or 
property  wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or 
interest,  whether  vested  or  contingent,  in  possession  or  remainder,  and 
not  being  money  or  property  of  or  in  right  of  his  wife,  shall,  upon  his 
becoming  bankrupt  before  such  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  such  contract  or  covenant,  be  voiil 
against  his  trustee  appointed  under  this  act. 

"  Settlement  shall  for  the  purposes  of  this  section  include  any  convey- 
ance or  transfer  of  property." 

It  has  been  long  an  established  principle  in  bankruptcy,  that  an 
assignment  of  ail  the  goods  of  a  debtor  as  a  security  for  a  past 
debt  is  invalid,  and  this  principle  seems  to  be  clearly  included  in 
this  section. 

There  are  cases,  however,  where  a  bill  of  sale  is,  upon  an 
advance  being  made,  agreed  to  be  given,  and  afterwards  is  given, 
in  which  eases  the  bill  of  sale  has  been  held  to  have  a  considera- 
tion relating  back  to  the  time  of  the  advance  (r). 

Where  the  debtor  gave  a  bill  of  sale  of  all  his  property,  worth 
about  TOO/.,  to  a  creditor  for  securing  551,  borrowed,  and,  iu 
pursuance  of  an  agreement,  gave  successive  bills  of  sale  every 
twenty-one  days,  to  avoid  registration  under  the  Bills  of  Sale  Act, 


fray  Co.,  35  L.  J.  (N.  S.)  C.  P.  137. 
For  the  various  cases  on  tho  subject 
of  8toppa<re  in  travnitv,  sec  1  Smith's 
Leading  Cases,  5th  edition,  pp.  729  - 
747.  As  to  how  far  a  reliance  on  the 
right  to  stop  in  transitu  mav  operate 
as  an  affirmance  of  a  fraudulent  con- 
tract, see  Clovgh  v.  London  and 
Nvrth  Western  Railway ^  41  L.  J. 
(N.  S.)  Ex.  17. 

(^)  As  to  who  arc  traders,  see 
ante,^.  221. 

(r)  Mellish,     L.    J.,    Ex    parte 


Cohen,  Re  Sparke,  41  L.  J.  (N.  S) 
Bankr.  18;  commenting  on  Bittleston 
V.  Cooke,  6  E.  &  B.  296;  26  L.  J. 
(N.  S.)  Q.  B.  281 ;  Harris  v.  liickettg, 
4  H.  &  N.  1;  28  L.  J.  (N  8  )  Ex. 
197;  J/utton  v.  Cruttwell,  1  E.  &  B. 
15;  22  L.  J.  (N.  S.)  Q.  B.  78;  Pen- 
nell  v.  Reynolds,  11  C.  B.  Rep. 
(N.  S.)  707.  "  In  all  those  cases  the 
a^emcnt  to  give  the  bills  of  sale  was 
binding  on  the  debtor  and  was  for  the 
benefit  of  the  creditor.** 
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Part  VII.    liut  tlic  la^t  l»ill  o\*  ^<ale  WHS  ix>gi:«(erod,  and  a  petitiuii  for  liquid 

_^'*'.*':.^^  ^^^^  ^'^'^  Hlioiily  afterwards  filed,  it  was  held,  that  tho  bill  of  n 

waH  voi<l,  afl  a  device  for  the  benefit  of  the  debtor,  it  being  obrio 

that  the  debtor  did  not  agree  to  give  a  fresh  bill  of  mle  for  tl 

benefit  of  the  creditor  («). 


§  8. — Avoidance  of  Fraudulent  Prefrrexces. 

The  Bankruptcy  Act,  1869,"  enacts  tliat — 

AvnWnncc  o(  "  Sci't.  02.  "  Kvcfy  convevancc  or  transfer  of  property  or  chirg 
fniiiiiuicnt  therenii  ni!uU\  every  payment  made,  every  obligation  incurred,  aa 
pn*  en  neon,  ^.^j.^^  jmlifial  prooeeiling  taken  or  safTcrcd  iy  any  person  unalde  to  pa 
his  flciits  as  tliey  become  due  from  his  own  monies  in  favour  of  so; 
creditor,  or  any  person  in  tnist  for  any  creditor,  with  a  view  of  givin] 
Mich  creditor  a  preference  over  the  other  creditors,  shall  if  the  penoj 
iiiakiii*;,  takin;;,  P'^ving,  or  suflfering  the  same  become  bankrupt  witliii 
three  mciiiths  after  tlie  date  of  making,  taking,  paying,  or  suffering  tlu 
same,  be  deemed  fraudulent  and  void  as  against  the  trustee  of  the  bank 
rupt  appointed  under  this  act;  but  this  section  shall  not  affect  the  rigliti 
of  a  purchaser,  payee,  or  incumbrancer  in  good  faith  and  for  valoabU 
consideration." 


(( 


Although  the  preceding  section  is  new,  "The  Bankruptcy  Act, 
1861),'*  being  tlio  HiHt  statute  containing  any  enactment  as  to  fraudu- 
lent preference,  it  introduced  no  new  principle  into  the  law.  Long 
before  tlic  passing  of  that  act  there  had  been  rulen  relating  to 
fraudulent  ])referencc  clearly  laid  down  ;  and  those  rules  were  not 
in  any  nnb^tantial  degree  modified  or  altcrc<l  by  the  act.  Before 
the  act  it  had  been  laid  down  that  in  order  to  constitute  fraudnlent 
preference  it  was  essential  that  two  things  should  concur.  First, 
there  must  Imj  a  voluntary  {myment ;  secondly,  the  payment  mart 
l>e  made  in  contemplation  of  bankruptcy.  As  to  the  first  point,  it 
hud  been  decided  that  an  earnest  bona  fide  threat  would  deprive 
a  ]>nyment  made  uiuler  it  of  that  voluntary  character  which  made 
it  impeachable.  With  regard  to  tho  second  point,  it  had  been  held 
that  when  the  payment  had  been  made  by  a  person  iu  a  hopeleM 
state  of  insolvency,  it  had  been  made  in  contemplation  of  bank- 
ruptcy. There  were  numerous  instances  of  cases  in  which  payment, 
in  the  onlinary  course,  of  a  bill  of  exchange  which  had  been  pn^ 
sonted  at  maturity,  or  tho  payment  of  debts  which  had  T»eeomc  due 
in  a  particular  manner  or  time,  had  been  held  not  to  be  open  to 
objection  on  tho  ground  that  they  were  voluntary  payments.  To 
hold  them  to  l)o  otherwise  would  imiKnle  and  emluirrass  the  ordi- 
nary transactions  of  commerce.  If  soct^  92  had  merely  enacted 
that  '*  every  payment  made  to  a  creditor  shall,  if  the  person  making 
tho  same  become  bankrupt  within  three  months  after  making  the 
same,  be  deemed  fraudulent  and  void,*'  it  would  have  put  an  end 
to  any  question  that  could  be  raised  as  to  contemplation  of  Imiik- 

(«)  Er  parte  Cohen,  lie  Sparlte,  41  L.  J.  (N.  S.)  Bankr.  17. 
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ruptcj.  But  a  qualiticatiou  lias  beeu  added,  namely,  that  in  order 
to  be  fraudulent,  the  payment  must  have  been  made  ''with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors."  These 
words  are  the  very  life  and  essence  of  the  provision,  and,  therefore, 
unless  it  is  made  clear  that  the  object  of  the  payment  was  the 
preference  of  one  creditor  over  another,  the  payment  cannot  be 
impeached.  If  the  act  of  the  debtor  can  be  referred  to  any  other 
motive  than  that  of  giving  one  creditor  preference  above  another, 
the  payment  would  not  be  fraudulent  or  void.  That  this  is  the 
meaning  of  the  act  is  made  clearer  by  the  proviso  at  the  end  of  the 
section,  to  the  effect  that  the  section  shall  not  affect  the  rights  of  a 
purchaser,  payee,  or  incumbrancer  "in  good  faith  and  for  valuable 
consideration."  As  a  matter  of  construction,  it  may  be  doubtful 
to  what  persons  the  words  "for  valuable  consideration"  were  meant 
to  apply ;  but  the  payee  must  clearly  act  in  good  faith  (t). 

Therefore  to  bring  a  case  within  the  new  section  it  must  be 
within  the  old  law  (m).  The  law  is  thus  stated  by  Lord  Mansfield 
in  the  earliest  case  on  the  subject :  "  If  a  man  about  to  become 
bankrupt,  and  knowing  that  the  law  intends  that  the  creditors 
shall  share  equally  in  the  property,  voluntarily,  and  not  upon 
pressure,  does  an  act  which  contravenes  the  spirit  of  those  bank- 
rupt laws,  the  goods,  or  the  money  delivered  or  paid  over,  can  bo 
recovered  back  from  the  person  to  whom  he  may  have  only  paid 
a  just  debt"  (x).  The  law,  as  thus  defined,  was  recognized  and 
adopted  in  the  latest  case  previous  to  "The  Bankruptcy  Act, 
1869"  (y). 


Part  VII. 
CBAr.  XI. 


{t)  See  jadgment  of  Bacon,  C.  J., 
/;*  re  Cheesebrough,  Ex  parte 
Hitchcttck,  40  L.  J.  (N.  S.)  Bankr. 
81;  see  also  judgments  of  the  Lords 
Justices,  //*  re  Craven^  Ex  parte 
Tempest,  40  L.  J.  (N.  S.)  Bnnkr.  22. 

(m)  James,  L.  J.,  In  re  Oratetit 
Ex  parte  Tempest,  40  L.  J.  (N.  S.) 
Bankr.  24. 

(a*)  Alderson  v.  Temple,  4  Bnrr. 
2235. 

(y)  Marks  v.  Feldman^in  the  Ex- 
chequer Chamber,  Law  Rep.,  5  Q.  B. 
283;  39  L.  J.  (N.  S. )  Q.  B.  107.  "  In 
some  of  the  cases  exception  has  been 
taken  to  the  direction  given  to  the 
jury  by  the  judge;  in  others  it  has 
been  contended  that  the  inference 
drawn  by  the  jury  was  not  justified 
by  the  evidence.  But  the  courts  in 
dealing  with  these  questions  seem 
never  to  have  departed  from  the  rules 
originally  established,  and  although  it 
ia  tme  that  in  some  of  the  earlier 
cases  a  stronger  case,  or  rather  a 
stronger  degree  of  pressure,  appears 
to  have  been  required  in  order  to  de- 


prive the  debtors'  act  of  that  spon- 
taneity which  is  requisite  in  order  to 
set  aside  the  transaction,  it  is  no  less 
true  that  in  later  cases  it  has  been 
held  that  a  demand  or  request  made 
by  a  creditor  although  not  accom- 
panied by  any  threat  or  expressed  in 
angry,  or  even  any  urgent  terms,  is 
still  sufficient  to  deprive  the  act  of  a 
volnntarv  character.  In  Hurst  v. 
Mortimer  (10  B.  &  C.  44),  Lord 
Tenterden  said  that  some  of  the  pre- 
vious cases  had  gone  too  far  as  against 
the  creditor;  and  in  Edwardsy.  Olyn 
(2  E.  &  E  29;  28  L.  J.  (N  S.)  Q.  B. 
.360)  two  of  the  judges  referring  to 
the  same  point,  and  contrasting  the 
more  recent  with  the  former  decisions, 
observed  that  the  tide  had  turned." 
Bacon.  C.  J.,  Ex  parte  Oraeen,  89 
L.  J.  (N.  S.)  Bankr.  35  (affirmed  on 
appeal,  40  Id.  Bankr.  22),  where 
most  of  the  authorities  will  be  found. 
See  the  law  aftplied  to  the  mortgage 
of  ships,  Tlie  Heart  of  Oak,  39 
L.  J.  (N.  S.)  Adm.  16. 
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Paet  VIT. 
Chap.  XI. 


QiiMtlun  uf 
fact  fiir  a 
Jury. 


The  following  cjiscd  liave  Ikjoii  expressly  ileciJcil  n 
92:— 

A  mortgage  to  secure  a  previous  debt,  executed  upon 
for  security  and  considerublo  pressure,  although  accompi 
desire  on  the  pait  of  the  debtor  to  make  the  creditor,  \ 
personal  friend,  secui'e,  was  upheld,  as  well  on  the  groui 
was  not  voluntary  as  that  it  came  withiu  the  pi'oviso  as  L 
cuted  in  good  faith  and  for  a  valuable  consideratiou  (z). 

Where  traders  in  a  hopeless  state  of  insolvency,  tl; 
Itefore  they  suspendcil  payment,  paid  in  the  ordinary  i 
business,  and  without  any  motive  for  favouring  the  paje 
siderable  sum  to  a  creditor,  who  received  it  bonajide^  the 
was  uplicdd  (a). 

It  is  to  be  observed,  that  the  (piestiou  whether  what  ii 
to  have  been  a  preference,  was  voluntary  or  not,  is  one  of 
has  beru  at  all  times  so  stated  and  considered.  It  is  for  f 
the  (piestion  arises  before  them,  to  say  whether  or  not 
inference  from  the  evidence  is  that  the  act  done  was  vohi 
the  part  of  the  debtor ;  and  if  the  like  duty  is  to  be  dimchi 
the  judge,  the  same  rules  must  guide  his  judgment  as  i 
iiiHuence  a  jury  in  pronouncing  their  verdict  (ft). 


Pnitecttoii  <»f 
certain  traii"- 
actluiM  witli 
bankrupt. 


§  9.  — Pkotkction  of  certain  Transactions. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

St'ct.  U4.  ''Nothing  in  this  act  contuineil  shall  render  invalid 
(1.)  Any  pjiymcnt  niadr  in  gooil  faith  and  for  value  receive 
hankriipt  hctbre  the  date  of  the  onler  of  adjuflication  I 
^(in  not  having  at  tliu  time  uf  such  payment  notice  of 
ol'  hankruptev  committed  by  the  bankrupt,  and  availabh 
him  for  adjiitVicatinn  : 
(2.)  Any  payment  or  dt'livury  of  money  or  goods  b<'Ionging  tu 
nipt,  made  to  sudi  bankrupt  by  a  depositary  uf  such  n 
gooiis  before  the  date  of  the  order  of  adjudication,  who 
at  the  time  of  such  payment  or  delivery  notice  of  an 
bankruptcy  committed  by  the  bankrupt,  and  avaihible 
him  for  adjudication  : 


(2)  In  re  On  mi,  Ejt  parte  Ihn- 
jn*t,  40  1.  J.  (N.  S.)  Uttnkr.  22 
(liords  Jnstii'os),  nffirtniiig  jiid<;iiiont 
of  Hncon,  C.  J.,  :^1>  L.  J.  (N.  S.) 
liankr.  'Kt.  In  t)ii.«  case  the  ruling, 
under  the  fnnncr  Act,  in  lirotrn  v. 
Atmpfon,  lU  L.  J.  (N.  S.)  C.  1*.  HJi»; 
was  cited  appr(»vinj;ly. 

{a)  In  re  ('hevKrhnwijh^  K^ parte 
//it  r/iroek,  40  L.J.  (X.  S.)  Hnukr. 
71>. 

(A)  Judgment  of  Bacon,  C.  J.,  A> 
parte  CYarrn,  Jte   th-aren^  ,T.>  L.  J. 


(N.  S.)naDkr.  37.  The  for 
in  luuikniptcy  that  if  a  I 
fraud ulently  deliver  floods  t« 
his  creditors,  the  assi^rnees 
uffinn  the  contract  and  rec 
value  of  the  ginxls  in  trover, 
if  they  affirm  the  contract,  1 
creditor  may  set  olf  the  d 
holds  pkmI.  Seethe  rule  in  1 
to  Smith  ▼.  //odittm^  1*  Smitl 
inj;  Cases,  T%\\\  edition,  pp.  1 
and^('x^,  t^hap.  XIII. 
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(3.)  Any  contract  or  dealing  with  any  bankrupt,  made  in  good  faith    Pa»t  vii. 
and  for  valuable  consideration  before  the  date  of  the  order    ^"^^-  ^'' 
of  adjudication,  by  a  person  not  having,  at  the  time  of  making 
such  contract  or  dealing,  notice  of  any  act  of  bankruptcy  com- 
mitted by  the  bankrupt,  and  available  against  him  for  ad- 
judication." 
Sect.  95.  "  Subject  and  without  prejudice  to  the  provisions  of  this  act  Protection 
relating  to  the  proceeds  of  the  sale  and  seizure  of  goods  of  a  trader  {d),  tn^Ktions 
and  to  the  provisions  of  this  act  avoiding  certain  settlements  (e),  and  entered  into 
avoiding,  on  the  ground  of  their  constituting  fraudulent  preferences,  Jfn^'j^uie 
certain  conveyances,  charges,  payments,  and  judicial  proceedings  (/),  pivpeny  of 
the  following  transactions  oy  and  in  relation  to  the  property  of  a  bank-  ^**®  uwikrupt. 
rupt  shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy,— 
(1.)  Any  disposition  or  contract  with  respect  to  the  disposition  of 
property  by  conveyance,  transfer,  charge,  delivery  of  goods, 
payment  of  money,  or  otherwise  howsoever  made  by  any  oank- 
rupt  in  good  faith  and  for  valuable  consideration,  before  the 
date  of  the  order  of  adjudication,  with  any  person  not  having 
at  the  time  of  the  making  of  such  disposition  of  property  notice 
of  any  act  of  bankruptcy  committed  by  the  bankrupt,  and  avail- 
able against  him  for  adjudication : 
(2.)  Any  execution  or  attachment  against  the  land  of  the  bankrupt, 
executed  in  good  faith  by  seizure  before  the  date  of  the  oraer 
of  adjudication,  if  the  person  on  whose  account  such  execution 
or  attachment  was  issued  had  not  at  the  time  of  the  same 
being  so  executed  by  seizure  notice  of  any  act  of  bankruptcy 
committed  by  the  bankrupt,  and  available  against  him  for  aa- 
judication: 
(3.)  Any  execution  or  attachment  against  the  goods  of  any  bankrupt, 
executed  in  good  faith  by  seizure  and  sale  before  the  date  of 
the  order  of  adjudication,  if  tlie  person  on  whose  account  such 
execution  or  attachment  was  issued  had  not  at  the  time  of  the 
same  being  executed  by  seizure  and  sale  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available  against 
him  for  adjudication"  (g). 

The  provision  of  sect.  95,  which  declares  the  validity  of  convey- 
ances, &c.  made  in  good  faith  and  for  valuable  consideratiou  before 
the  date  of  the  order  of  adjudication,  is  subject  to,  and  not  in  con- 
travention of,  the  existing  law  (A).  There  is,  for  example,  nothing 
inconsistent  between  it  and  the  provision  of  the  Partnership  Act, 
28  &  29  Vict,  c.  86  (i). 

id)  See  sect.  87,  po$t,  p.  324.  pp.  436  -449. 

(e)  See  sect  91,  ante^  p.  817.  (h)  Ex  parte  MacarthnVj  In  re 

(/)  See  sect.  92,  ante,  p.  318.  Itamtden,  40  L.  J.  (N.  S.)  Bankr. 

{g)  As  to  the  corresponding  pro-  86. 
visions  of  former  bankrupt  acts,  see  (i)  Id.      And  see  as  to  this  act, 

the   notes  to    Cooper  v.    Chitty,   1  pott.  Chap.  XIV.,  §  2. 
Smith's  Leading  Cases,  5th  edition. 
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§  10. — Effect  of  Bankruptcy  on  Phopebtt  taken  us 

Execution. 

The  effect  of  Imukruptcy  on  property  taken  in  executioD,  and 
whore  the  process  has  been  partially  or  wholly  executed^  had  been 
tt  fruitful  source  of  litigation  (k). 

Sub-socts.  (2)  and  (3)  of  sect.  95  {ante^  p.  321)  relate  to  ease? 
where  the  seizure  is  after  the  act  of  bankruptcy. 

A  cousoiiueuce  of  the  doctrine  that  the  title  of  the  trustee  his 
relation  back  to  the  time  of  the  act  of  bankruptcy,  was,  that  if  a 
sheriff  levio<l  afler  the  act  of  bankruptcy  under  an  execution  again<it 
the  bankrupt,  he  levied,  not  ui)on  the  goods  of  the  bankrupt,  but 
upon  the  goods  of  the  assi^icnee,  and  was  a  wrongdoer  as  against 
him  and  liable  to  an  action  for  the  value  of  the  goods. 

Provisions  were  introduced  into  the  bankrupt  acts  to  naeet  the 
injustice  resulting  from  the  liability  of  the  shcriflT  for  levying  ao 
execution  when  he  was  ignorant  of  the  circumstance  rendering 
him  liable  to  an  action;  and  sect.  95  of  the  present  act  accordingly 
gives  protection  to  the  seizure  and  sale,  before  the  order  of  adjudi- 
cation, but  after  an  act  of  baukru])tcy  of  which  the  creditor  had  no 
notice  (/ ). 

This  s|)ecial  protection  does  not  apply  to  where  the  seizure  i# 
before  the  act  of  bankruptcy,  for  no  protection  is  required  in  that 
case,  as  the  act  of  bankruptcy  could  not  have  any  eiTect  on  the 
execution ;  atul  notice  of  an  act  of  bankniptcy  after  the  seizure 
could  have  no  more  cflToct  than  the  act  of  bankruptcy  itself  (i»). 


(it)  The  seizure  of  pootls  by  the 
sheriff  cl(>os  not  vest  any  projMirty 
whatsoever  in  the  creditor  uinler 
whose  writ  the  seizure  is  made.  The 
property  whi»h  is  vested  in  the  sheriff 
liy  seizure  is  merely  that  which  results 
from  his  lu'in};  appointed  offioer  of 
the  law,  and  to  enable  him  to  sell  the 
j^txnls  and  rnisp  the  numev.  not  that 
tlierehy  the  projMjrty  is  taken  out  of 
the  dfhtor.  The  goiKis  are,  in  suh- 
Htance,  */*  rutttodia  irffh;  the  seizure 
by  the  officer  is  for  the  heni.fit  of 
those  who  are  hv  hiw  cntitk-d;  it  is 
made  against  the  will  of  thr*  dehtor, 
anil  no  pn>perty  is  transferred  by  any 
act  of  his  to  the  sheriff.  Oilrx  v. 
Grtn-rr  ( House  of  L«»rds).  1  CI.  &  F. 
72;  9  Binjr.  128;  6  Blijjh,  N.  S. 
277;  sec  judgment  of  Hacon,  C.  J., 
Ex  parte  Htufut^r^  In  lit  Jvhmon^ 
M  L.  J.  (N.  S.)  Bankr.  2JJ. 

(/)  Sec  judgment  of  Martin,  B.,  in 
SUU-r  V.  Vindtr,  40  L.  J.  (N.  S.) 
Ex.  146. 

(w)  Edwardi  v.  Searxhrook^  3  B. 
&  S.  280;  32  L.  J.  (N.  S.)  Q.  B.  45; 


Ex  parte  Todhnnfer^  Law  Rep.,  10 
Yai  429;  39  L.  J.  (X.  S.)  Bankr.  17: 
Slattr  y.  Pinder,  40  L.  J.  (X.  S,) 
Ex.  14G;  affirmed  on  error,  41  Id.  66; 
Ex  parte  Itvckx^  He  Hall,  40  L.  J. 
(X.  S.)  Bank.  70;  Bx  parte  Bailey, 
In  re  Jtchf,  41  L.  J.  (N.  S.)  Bankr. 
1.  A  former  bankrupt  act,  12  ft  13 
Vict.  c.  10<i,  s.  184,  enacted  that  no 
creditor  having  security  for  hit  debt 
of  the  f^rHjds  and  chattels  of  the 
bankrupt,  shield  receive  npon  •ui-h 
security  more  than  a  rateable  part  of 
sui-h  debt,  except  in  respect  of  an 
execution  levied  bv  seizure  and  mle 
before  the  date  of  the  fiat  or  the  filing 
of  the  petition.  Upon  this  sertinn 
the  Court  of  Qaecn*8  Bench  held  in 
Ednrardf  v.  St'arthroflk,  3  B.  ft  8. 
280;  32  L.  J.  (N.  S.)  Q.  B.  45.  that 
when  the  onler  of  thinfrs  was  — (I) 
Seizure;  (2)  Act  of  bankruptcy  and 
notice;  (3)  Sale;  and  (4)  Adjudica- 
tion ;  the  execution  creditor  was  en- 
titled to  the  proceeds  of  the  f^Mxb; 
and  the  Court  of  Exchequer  held  in 
young  V.  Ihehuck,  2  11.  ft  C.  296; 
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Executed  in  Good  /aiM.l  —  The  words   "good  faith'*  in  the  PAarvii. 

section,  so  far  as  executions  are  concerned,  mean  "really  intended  — — 

to  be  executed  for  a  bona  fide  debt  (»),  and  they  refer  to  the  con- 
duct of  the  execution  creditor,  not  that  of  the  bankrupt'*  (o). 

Notice  of  Act  of  Bankruptcy,"] — In  order  to  constitute  notice 
of  an  act  of  bankruptcy  there  ought  to  be  a  notice  of  the  happening 
of  fkcts  which  amount  to  an  act  of  bankruptcy,  and  which  turn  out 
to  be  so  (/)). 

When  between  the  seizure  and  sale  the  bankrupt's  attorney 
wrote  to  the  execution  creditors'  attorney  **  B.  (the  bankru^) 
made  an  assignment  of  what  goods  he  had,  and  it  was  arrangecl 
that  his  daughter  should  raise  the  money,  but  this  we  find  was 
never  finally  arrived  at,"  it  was  held  that  this  was  not  notice  of  an 
act  of  bankruptcy,  although,  in  fact,  the  assignment  referred  to  in 
the  letter  did  amount  to  an  act  of  bankruptcy  (the  assignment 
being  for  the  benefit  of  creditors,  and,  consequently,  an  act  of 
bankruptcy  under  sect.  6,  sub-sect.  1);  for  the  letter  did  not  dis- 
close the  fact  that  it  was  for  the  benefit  of  creditors  (9). 

To  whom  Notice  of  Act  of  Bankruptcy  may  be  given.^ — 
Notice  to  the  attorney  of  the  execution  creditor,  acting  in  the 
execution,  is  the  same  as  notice  to  the  creditor  himself  (r). 

But  notice  to  the  attorney's  clerk,  though  at  the  office  of  the 
principal,  is  not  sufficient,  at  least  not  unless  he  has  full  discretion 


32  L.  J.  (N.  S.)  Ex.  260,  that  where 
the  adjudication  preceded  the  sale, 
the  assignee  was  the  party  entitled 
nnder  sect.  184.  This  section  was, 
however,  repealed,  and  has  not  been 
re-enacted;  see  judgment  of  Martin, 
B.,  Slater  v.  Finder,  40  L.  J.  ( N.  S.) 
Ex.  150.  Bacon,  C.  J.,  in  bank- 
ruptcy, had  held  that  although  the 
section  was  not  in  terms  re-onacted, 
the  effect  and  spirit  and  meaning 
were  preserved  for  tlie  purpose  of 
effecting  that  equal  distribution  of 
the  bankrupt*s  estate  which  it  has 
always  been  the  policy  of  the  bank- 
rupt laws  to  effectuate;  but  although 
Bramwell,  B.,  also  appears  to  have 
formed  a  similar  opinion  (see  Slater 
V.  Pinder,  supra),  the  law  must  now 
be  taken  as  stated  in  the  text.  See 
judj^ment  of  Bacon,  C.  J.,  Ex  parte 
Jiayner,  Re  JokMon,  41  L.  J.  (N.  S.) 
Baukr.  26. 

(w)  Parke,  B.,  Edwards y.  Cooper ^ 
Nisi  rrius,  cited  in  1  Smith's  Leading 


Cases,  5th  edition,  p.  438. 

{0)  Belcher  v.  Ala{fnnyy  12  M.  & 
W.  102;  see  Stan^Ji^ld  v.  Citbitt,  2 
G.  &  J.  222 ;  27  L.  J.  (N.  S.)  Ch. 
266.  Although  the  dicta  in  those 
cases  were  expressed  in  reference  to 
the  words  "  boni  fide  "  in  a  previous 
bankrupt  act,  they  are  clearly  appli- 
cable to  the  present  act. 

(p)  Blackburn,  J.,  Evans  v.  Hal- 
lam,  40  L.  J.  (N.  S.)  Q.  B.  232.  A 
general  notice,  however,  that  J.  S. 
has  committed  an  act  of  bankruptcy 
is  sufficient.  Uelall  v.  Walton^  14 
M.  &  W.  254. 

{q)  Evans  T.  IIaUam,supn..  See 
the  various  cases  under  former  acts 
collected  in  1  Smith's  Leading  Ca.ses, 
5tb  edition,  pp.  440,  441;  the  notes  to 
Cooper  V.  Ckitty,  1  Burr.  417. 

(r)  Cockbum,  C.  J.,  Etans  v. 
Hallam,  supra;  Rothtrell  v.  Tim- 
brell,  1  Dowl.,  N.  S.  778;  and  sec 
Brewin  v.  Briscoe,  28  L.  J.  (N.  S.) 
Q.  B.  329. 
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at  to  issuiDg  or  countermanding  the  execution  («).  Nor  is  notice 
to  the  sheriff  or  his  officer  sufficient  (/). 

In  reference  to  the  question  as  to  the  person  who  mnst  have 
notice  it  has  been  laid  down  that  '*  the  knowledge  or  ignoranoe  of 
the  person  who  actually^  not  constructively,  deals  with  the  bank- 
inipt,  as  to  any  prior  act  of  bankruptcy  is  the  material  qaes- 
tion"  (m). 

Sub-sects.  2  and  3  of  sect  95  are  to  be  read  subject  to  the  fol- 
lowing provision,  which  requires  the  retention  for  fourteen  days 
of  the  proceeds  of  the  sale  of  goods  of  a  trader  taken  in  execution 
on'a  judgment  exceeding  60/.,  and,  moreover,  such  an  execution  is 
itself  an  act  of  bankruptcy  {x). 

«*The  Bankruptcy  Act,  18G9,"  enacts  that— 

Sect.  87.  ^^  Where  the  goods  of  any  trader  {y)  have  been  taken  in 
execution  in  respect  of  a  judgment  for  a  sum  exceeding  fifty  pounds  and 
sold,  the  sheriff,  or  in  the  case  of  a  sale  under  the  direction  of  the  county 
court,  the  high  bailiff,  or  other  officer  of  the  county  court,  shall  retain 
the  proceeds  of  such  sale  in  his  hands  for  a  period  of  fourteen  days,  and 
upon  notice  being  served  on  him  within  that  period  of  a  bankmptcy 
petition  {z)  having  been  presented  agaiust  such  trader,  shall  hold  the 
proceeds  of  such  sale,  after  deducting  expenses,  on  trust  to  pay  the  same 
to  the  trustee ;  but  if  no  notice  of  such  petition  having  been  presented 
be  served  on  him  within  such  period  of  fourteen  days,  or  if,  such  notice 
having  been  served,  the  trader  against  whom  the  petition  has  been  pre- 
sented is  not  adjudged  a  bankrupt  on  such  petition,  or  on  any  other  peti- 
tion of  which  the  sheriff,  high  bailiff  or  other  officer  has  notice,  he  may 
deal  with  the  proceeds  of  such  sale  in  the  same  manner  as  he  would  have 
done  had  no  notice  of  the  presentation  of  a  bankruptcy  petition  been 
served  on  him." 

The  sixth  section  of  the  act  having  made  an  execution  against  a 
debtor,  a  trader,  to  obtain  payment  of  not  less  than  fifty  pounds^ 
levied  by  seizure  and  sale,  an  act  of  bankruptcy  (a),  the  sherifl^ 
except  for  the  87th  section,  would  have  been  bound  to  pay  the 
execution  creditor  the  amount  of  the  levy  immediately  upon  its 
realization,  and  at  the  same  time,  upon  the  adjudication  of  the 
execution  debtor  to  be  bankrupt,  would  have  been  liable  to  pay  the 


{$)  Pike  V.  Stephens,  12  Q.  B.  Rep. 
465;  Pennell  v.  Stephens,  7  C.  B., 
Rep.  987. 

(<)  Ramsey  v.  Eaton,  10  M.  &  W. 
22. 

(n)  Oreen  v.  Steer,  1  Q.  B.  Rep. 
710;  see  1  Smith's  Leading  Cases,  5th 
edition,  p.  439  (where  Fawcett  v. 
Fearne,  6  Q.  B.  Rep.  20,  so  far  as  it 
docs  not  accord  with  tho  proposition 
in  the  text,  is  impugned).  Although 
Green  v.  Steer  was  decided  under  a 
former  act,  it  seems  equally  applicable 
to  the  present  act. 


(a?)  Ex  parte  Keys,  89  L.  J. 
(N.  S.)  Bankr.  28;  and  see  Ex  parte 
Itayner,  In  re  Johnson,  41  L.  J. 
(N.  S.)  Bankr.  26,  noticed  ante,  p. 
323. 

iy)  That  is  to  say,  a  trader  at  the 

time  of   the  proceedings  in    bank- 

.ruptcv-,  and  not  merely  when  the  debt 

was  contracted.     Ex  parte  BaUey, 

In  reJecks,  41  L.  J.  (N.  S.)  Bankr.  1. 

(2)  "  Or  petition  for  liqQidation," 
as  the  case  may  be.  See  Ex  parte 
Keys,  89  L.  J.  (N.  S.)  Bankr.  28. 

(a)  See  ante,  p.  231. 
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value  of  the  goods  seized,  to  tbe  trustee,  ]>y  the  operation  of  the    Pa*t  vii. 

doctrine  of  relation  back  as  provided  for  by  sect.  1 1  (6).   This  section  ^ — ^ 

(87)  is  enacted  for  the  avoidance  of  this  injustice,  and  also,  it  may 
be,  to  put  such  a  creditor  in  the  same  position  as  the  general  cre- 
ditors (c).  Its  immediate  object  is  plainly  to  prevent  the  execu- 
tion creditor,  even  after  the  sheriff  has  sold,  from  receiving  the 
proceeds  of  such  sale  {d)  ;  and,  although  the  act  of  bankruptcy  is 
not  complete  under  sect.  6,  until  sale  as  well  as  seizure,  yet  where 
goods  of  a  trader  are  seized  in  execution  on  a  judgment  debt 
exceeding  50/.,  before  bankruptcy,  and  bankruptcy  supervenes,  the 
trustee  may  obtain  an  order  restraining  the  sale ;  for  as  a  sheriff 
who  has  sold,  having  notice  of  bankruptcy,  is  under  sect.  87  to 
hold  the  proceeds  upon  trust  to  pay  to  the  bankruptcy  trus- 
tee, the  latter  is  entitled  in  equity  (and  the  bankruptcy  court 
is  a  court  of  law  and  equity)  to  restrain  the  sale.  It  would  be 
strange  if  the  bankruptcy  trustee  could  not  exercise  an  option 
whether  he  will  or  will  not  incur  the  expense  of  a  sale  which 
might  not  only  be  burthensome  to  the  estate,  but  which  might  be 
positively  disadvantageous.  A  sale  by  auction  of  the  fixtures  in 
the  shop  or  manufactory  of  a  bankrupt  trader  might  be  mere  waste 
or  destruction,  and  a  multiplicity  of  cases  might  be  suggested  in 
which  it  would  be  obviously  to  the  interests  of  the  creditors  that  a 
sale  should  be  prevented.  As  an  order,  therefore,  restraining  the 
sale  may  be  obtained,  so,  also,  an  order  may  be  made  that  posses- 
sion of  the  goods  be  given  up  (c). 

Although  sect.  87  refers,  in  terms,  to  the  case  of  a  bankruptcy 
petition  against  a  trader,  it  clearly  includes  the  case  of  a  petition 
f»y  the  trader  for  liquidation  by  ari-angement  ( y ). 

As  to  interpleader  by  sheriff  on  claims  made  in  cases  of  bank- 
ruptcy see  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58  (g\  and 
as  to  staying  proceedings,  see  sect.  13  of  "  The  Bankruptcy  Act, 
1869,"  ante,  p.  249. 


§  11.— Disclaimer  of  Onerous  Property. 

«*The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  23.  "When  any  property  of  the  bankrupt  acquired  by  the  PinciAtmer 
trustee  under  this  act  consists  of  land  of  any  tenure  burdened  with  *l!?S!r**** 

(ft)  See  ante,  p.  dOB.  case  of  Ex  parte  Bayner,  In  re 

(c)  Martin,  B.,  Slater  v.  Pinder,  Johnson,  supra,  was  the  case  of  a 
40  L.  J.  (N.  S.)  Ex.  151.  petition  for  liqaidation  by  arrange- 

(d)  Bacon,  C.  J.,  £x  parte  Ray-  ment. 

ner.  In  re  Johnson,  41  L.  J.  (N.  S.)  {g)  See  tbe  cases  on  this  statute,  1 

Bankr.  29.  Smith's  Leading  Cases,  6th  edition, 

(<•)  Ex  parte  Rayner,  In  re  John"  p.  449,  notes  to  Cooper  ▼.  Chitty,    As 

son,  41  L.  J.  (N.  S.)  Bankr.  26.  to  interpleader  in  the  connty  conrt, 

(/)  See  post,  Chap.  XVI.     The  see  ante.  Vol.  I.  p.  366. 
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Pabt  yii.  onerous  covenants,  of  unmarketHble  shares  in  companies,  of  unprofitable 
Cha>.  XI.  contracts,  or  of  any  other  property  that  is  unsaleable,  or  not  readify 
saleable,  by  reason  of  its  binding  the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  lie  has  endeavoured  to  sell,  or  has  taken  pos- 
session of  such  property  or  exercised  any  act  of  ownership  in  relation 
thereto,  may,  by  writing  under  his  hand,  disclaim  such  property,  and 
upon  the  execution  of  such  disclaimer  the  property  disclaimed  shall,  if 
the  same  is  a  contract,  be  deemed  to  be  determined  from  the  date  ot  the 
order  of  adjudication,  and  if  the  same  is  a  lease  be  deemed  to  have  been 
eurrendered  on  the  same  date,  and  if  the  same  be  shares  in  any  company 
be  deemed  to  be  forfeited  from  that  date,  and  if  any  other  epecies  of 
property  it  shall  revert  to  the  person  entitled  on  the  determination  of 
the  estate  or  interest  of  tlie  bankrupt,  but  if  there  shall  be  no  person  in 
existence  so  entitled,  then  in  no  case  shall  any  estate  or  interest  therein 
remain  in  the  bankrupt.  Any  person  interested  in  any  disclaimed  pro- 
perty may  apply  to  the  court,  and  the  court  may,  upon  such  applica- 
tion, order  possession  of  the  disclaimed  property  to  be  delivered  up 
to  him,  or  make  such  other  order  as  to  the  possession  thereof  as  may 
be  just. 

*'  Any  person  injured  by  the  operation  of  this  section  shall  be  deemed 
a  creditor  of  the  bankrupt  to  the  extent  of  such  injury,  and  may  accord- 
ingly prove  the  same  as  a  debt  under  the  bankruptcy"  (A). 
^*ttme for  ^^*'  ^^'  "  ^^®  trustee  shall  not  be  entitled  to  disclaim  any  property 

diBcUiinicr.  in  pursuance  of  this  act  in  cases  where  an  application  in  writing  has  been 
made  to  him  by  any  person  interested  in  such  property,  requiring  such 
trustee  to  decide  whether  he  will  disclaim  or  not,  and  the  trustee  has 
for  a  period  of  not  less  than  twenty- eight  days  after  the  receipt  of 
such  application  or  such  further  time  as  may  be  allowed  by  the  court 
declinea  or  neglected  to  give  notice  whether  he  disclaima  the  same 
or  not." 

The  above  provisions,  coupled  with  sect.  16  (ante,  p.  308)  and 
the  interpretation  clause  as  to  property  (s.  4,  ante,  p.  201),  render 
obsolete  a  previously  important  branch  of  the  law  of  baakrupley, 
relating  to  the  title  of  the  assignees  to  land  under  leases  (t). 

"The  Bankruptcy  Rules,  1871,"  provide  with  respect  to  dis- 
claimer of  leasehold  interest,  that — 

Rule  28.  **  Where  any  property  of  a  bankrupt  acquired  by  a  trustee 
under  *•  The  Bankruptcy  Act,  1869,'  shall  consist  of  a  leasehold  interest, 
the  trustee  shall  not  execute  a  disclaimer  of  the  same  without  the  leave 
of  the  court  being  first  obtained  for  that  purpose ;  and  upon  any  appli- 
cation to  the  court  for  such  leave,  notice  of  tlie  desire  of  the  trustee 
to  disclaim  such  interest  shall  be  given  to  such  person  or  persona  as  the 
court  shall  direct,  and  such  order  shall  be  made  thereon  as  the  court 
shaU  think  fit." 

Section  23,  however,  is  not  free  from  difficulty  in  its  oonstrac- 

*  (A)  Astotheamonntof  proof  under  Smith's  Leading  Cases,  5th  editkm, 

this  section,  Beepott^  Chap.  XIII.,  §  6.  pp.  709—775;  and  Smidi's  Landlord 

(i)  See  the  notes  to  Mills  y.  and  Tenant,  by  Maude,  pp.  802^-^Oft. 
Auri4fl,    and    Auriol    v.    Mills,    1 
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tion.  It  has  been  held  by  the  Court  of  Exchequer,  that,  although 
upon  the  execution  of  a  disclaimer,  a  lease  is  to  be  deemed  to 
have  been  surt*endered  on  the  date  of  the  order  of  adjudication, 
nevertheless  the  liability  for  rent  accruing  due  before  the  dis- 
claimer, but  after  the  adjudication,  is  not  taken  away.  The  court 
differed  in  opinion  without  giving  any  formal  decision  as  to 
whether  the  section  is  confined  to  cases  (so  far  as  regards  leases) 
between  lessor  and  lessee,  or  whether  the  lease  is  to  be  deemed  to 
be  surrendered  as  respects  all  persons,  so  that  on  the  bankruptcy 
of  an  assignee  the  assignor  would  be  released  from  liability  to  the 
original  lessor  (A) 


Part  VII. 

CUAT.  Xt. 


§  12. — Property  defeasible  on  Bankruptcy. 

An  interest  in  property  may  be  limited  so  as  to  cease  or  be  for- 
feited on  bankruptcy.  Unless,  however,  the  gift  over  or  the  cesser 
of  the  interest  is  either  expressly  or  by  necessary  inference  made 
to  take  effect  on  bankruptcy,  the  right  of  the  bankruptcy  trustee 
will  not  be  excluded.  Thus,  if  the  instrument  creating  the  interest 
appears  to  contemplate  alienation  as  the  sole  ground  of  forfeiture, 
this  will  be  construed  to  mean  a  voluntary  act  of  alienation,  and 
not  a  proceeding  which  operates  in  invitum^  like  bankruptcy  (/), 
but  otherwise  in  the  case  of  liquidation  by  arrangement  (m).  Inte- 
rests defeasible  upon  bankruptcy  can  only  be  limited  in  property 
belonging  to  some  person  other  than  the  party  to  whom  the  inte- 
rest is  given.  It  is  contrary  to  the  policy  of  the  law  to  allow  a 
man  to  settle  his  own  estate  so  as  to  give  himself  an  interest  to 
cease  on  his  bankruptcy  ;  and  it  is  immaterial  in  a  case  of  this  sort 
that  the  provision  for  the  cesser  of  the  interest  is  followed  by  a 
limitation  over  in  favour  of  the  settlor's  wife  and  children,  or  of 
any  other  person  (w). 

Still  a  limitation  over  is  valid,  even  where  the  settlor  is  himself 
the  person  to  whom  such  defeasible  interest  is  limited,  provided 
the  settlement  is  founded  on  a  valuable  consideration,  such  as 
marriage  (o).  And  if  a  man  receives  a  portion  with  his  wife,  a 
settlement  of  his  own  property,  or  a  contract  by  him  to  pay  a  sum 
of  money  to  trustees,  to  take  effect  on  his  bankruptcy,  will  be  good 
to  the  extent  of  the  fortune  received  from  the  wife  {p).  And  there 
is  nothing  to  prevent  the  property  of  a  woman  on  her  marriage 


{k)  Smyth  v.JVVr<A,41  L.J.  (N.S.) 
Ex.  103.  See  as  to  the  former  bank- 
rnptcy  law,  bearing  on  thin  point, 
Manning  v.  Flight,  8  B.  &  Ad.  211; 
Taylor  v.  Young,  8  B.  &  A.  521. 

(0  Doe  V.  Bevan,  3  M.  &  S.  353; 
Shee  V.  Hale,  13  Ves.  404;  Lear  r. 
Lt-ggett,  2  Sim.  479;  Whitfield  v. 
Prickett,  2  Keen.  608. 

(w)  Lady  AmhersVi  Trusts,  il  L. 
J.  (N.  S.)  Ch.  222. 


(a  )  Robson's  Bankruptcy  Law,  p. 
320,  citing  Higinhotham  v.  Holme, 
19  Yen.  88;  Phippt  y.  Enniifnore,  4 
Rass.  131 ;  Whitnutre  y.  Mason,  2  J. 
&  H.  204;  Ex  parte  Boddam,  2  D. 
F.  &  J.  427. 

(o)  Brooke  y.  Pearton,  27  Beav. 
181. 

(p)  Ex  parte  Cooke,  8  Ves.  863; 
Ex  parte  Ilodg$on,  19  Ves.  206. 
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being  settled  so  as  to  give  an  interest  in  it  to  her  hnsband,  deter- 
minable upon  his  bankruptcy  (q),  and  a  legacy  acquired  by  the 
wife  after  marriage  may,  by  virtue  of  her  equity  to  a  settlement^ 
be  settled  in  the  same  way  (r). 

Where  the  intention  of  the  settlor  is  clear  to  limit  an  interest  for 
life,  determinable  on  bankruptcy,  effect  will  be  given  to  such  inten- 
tion, although  the  donee  may  have  become  lAnkrupt  before  the 
execution  of  the  settlement,  and  the  latter  apparently  contemplated 
a  future  bankruptcy  (*). 

If,  before  the  property  is  dealt  with  in  the  bankruptcy,  the  latter 
is  annulled,  no  forfeiture  will  ensue  (^),  but  a  forfeiture  will  be 
caused  by  a  past  bankruptcy  which  remains  unannulled  at  the  time 
at  which  the  first  payment  under  the  gift  for  life  becomes  due, 
although  the  bankruptcy  is  afterwards  annulled,  and  before  any 
claim  is  made  by  the  persons  entitled  under  the  gift,  for  the  reten- 
tion by  the  trustee  on  the  bankruptcy  in  accordance  with  the  trust 
causes  a  forfeiture  just  as  much  as  a  payment  to  another  person  (k). 

Leases  determinable  on  BankruptcyS\ — Cases  where  leases  or 
terms  cease  on  bankruptcy  by  express  agreement,  constitute  a 
distinct  class.  When  a  term  ceased,  by  proviso,  on  the  tenant*8 
bankruptcy,  it  was  held  that  the  assignees  could  not  justify  the 
removal  of  a  trade  fixture  after  the  expiration  of  a  reasonable 
time  for  that  purpose.  Whether  they  might  have  removed  it 
within  such  reasonable  time  was  not  decided  {x). 


§  13.  Effect  of  Bankruptcy  in  Miscellaneous  Matters. 

Apprentices  and  Articled  Clerks.'] — "  The  Bankruptcy  Act, 
1869,^'  enacts  that— 

13'*^'?"***'  ^^^^'  ^^'  "  ^*^®^®  *^  **^®  *^"™®  ^^  *^®  presentation  of  the  petition  for 
of  apjireiiticc-  adjudication  any  person  is  apprenticed  or  is  an  articled  clerk  to  the  bank- 
ship,  nipt,  the  order  of  adjudication  shall,  if  either  the  bankrupt  or  apprentice 
or  clerk  give  notice  in  writing  to  the  tnistec  to  that  effect,  be  a  complete 
discharge  of  tlie  indenture  of  apprenticeship  or  articles  of  agreement ; 
and  if  any  monev  has  been  paid  by  or  on  behalf  of  such  apprentice  or 
clerk  to  the  banlcrupt  as  a  fee,  the  trustee  may,  on  the  application  of 
the  apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay  such  sum 
as  sucn  trustee,  subject  to  an  appeal  to  the  court,  thinks  reasonable,  out 
of  the  bankrupt's  property  to  or  for  the  use  of  the  apprentice  or  clerk. 


{q)  Loekyer  v.  Savage^  Str.  947. 

(r)  Montefiore  v.  JBehrcMf  Law 
Rep.,  1  Eq.  171. 

(#)  Manning  v.  Chambertt^  1  D.  & 
S.  282;  Seymour  v.  Lvva»,  1  D.  &  S. 
177;  iZtf  Mvggeridge^t  Tnitt^  1 
John.  626;  Sliarp  v.  Cotierat,  20 
Beav.  470;  Lloyd  v.  Lloyd,  Law 
Rep.,  2  E<].  722;  cited  in  Robson's 
B.  L.,  p.  .323. 

{t)  Smallcomhe  v.  Olivier^  13  M, 
&  W.  77;    White  v.  Chitty,  L.  R.,  I 


Eq.;  35  L.  J.  (N.  S.)  Ch.  348;  seo 
Trappefi  y.  Meredith,  41 L.  J.  (N.  S.) 
Ch.  237. 

(»/)  Re  Pamham*»  Trusts,  41  L. 
J.  (N.  S.)  Ch.  292. 

(a?)  ^yeeton  v.  Woodc4>ek,  7  M.  & 
W.  14;  see  also  Stansfield  r.  Mayer 
of  Portf  month,  4  C.  B.  Rep.,  N.  S. 
1 20;  Dnmergne  v.  JRumsey  (m  error), 
2  Hurls.  &  C.  777;  38  L.  J.  (N.  S.) 
Ex.  88. 
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regard  being  had  to  the  amount  paid  by  him  or  on  his  behalf,  and  to  the     Part  vil 
time  during  which  he  served  with  the  bankrupt  under  the  indenture  or    C"a>»  xi. 
articles  before  the  commencement  of  the  bankruptcy,  and  to  the  other 
circumstances  of  the  case. 

**  Where  it  appears  expedient  to  a  trustee  he  may,  on  the  application 
of  any  apprentice  or  articled  clerk  to  the  bankrupt,  or  any  person  acting 
on  behalf  of  such  apprentice  or  articled  clerk,  instead  of  acting  under 
the  preceding  provisions  of  this  section,  transfer  the  indenture  of 
apprenticeship  or  articles  of  agreement  to  some  other  person**  (y). 

Bent.]—  A  disclmrge  in  bankruptcy  did  not  take  away  the  right 
to  distrain (z).     "The  Bankruptcy  Act,  1869,"  enacts  tbat — 

Sect.  34.  **  The  landlord  or  other  person  to  whom  any  rent  is  due  from  Power  for 
the  bankrupt  may  at  any  time,  either  before  or  after  the  commencement  S5*^'*J?2J 
of  the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the  bankrapt  for  ^^t. 
the  rent  due  to  him  from  the  bankrupt,  with  this  limitation,  that  if  such 
distress  for  rent  be  levied  after  the  commencement  of  the  bankruptcy 
it  shall  be  available  only  for  one  year's  rent  accrued  due  prior  to  tlie 
date  of  the  order  of  adjudication,  but  the  landlord  or  other  person  to 
whom  the  rent  may  be  due  from  the  bankrupt  may  prove  under  the 
bankruptcy  for  the  overplus  due  for  which  the  distress  may  not  have 
been  available." 

Sect.  34  has  been  held  to  be  applicable  to  cases  where,  by  agree- 
ment or  act  of  parliament,  the  relation  of  landlord  and  tenant  and 
a  right  of  distress  exists  ;  as  a  distress  for  gas  rent  under  a  local 
statute  (a). 

Bight  to  Farm  Crops.'] — In  the  case  of  the  bankruptcy  of  any 
person  engaged  or  employed  in  husbandry  on  any  lands  let  to 
farm,  "  any  hay,  straw,  grass  or  grapes,  turnips,  or  other  roots,  or 
any  other  produce  of  such  lands,  or  any  manure,  compost,  ashes, 
seaweed  or  other  di^essings  intended  for  such  land,  and  being 
thereon,"  cannot  be  taken,  used  or  disposed  of  in  any  other  manner 
or  for  any  other  purpose  than  such  bankrupt  ought  to  have  taken, 
used  or  disposed  of  Uie  same  (6). 

Convicts,'] — The  bankruptcy  of  a  convict  has  the  effect  of 
making  him  thenceforth  cease  to  be  subject  to  the  operation  of 
certain  provisions  of  the  act  33  &  34  Vict.  c.  23,  abolishing  for- 
feitures for  treason  and  felony,  and  otherwise  amending  the  law 
relating  thereto  (c\  It  is  unnecessary,  however,  to  do  more  than 
refer  to  the  act,  which,  so  far  as  it  affects  bankrupts,  can  be  but  of 
rare  application. 


(^)  Bankruptcy  does  not  of  itself 
operate  as  a  dissolution  of  contracts 
or  service ;  see  Thomas  y.  Williams, 
1  A.  &  K.  685.  As  to  the  paytncnt 
of  wages  in  full,  see  post.  Chap.  XlV., 

§2. 

(«)  Briffffs  V.  Sofvry,  8  M.  &  W. 
729;  .yeTTton  v.  Scntt,  9  M.  &  W. 
434;  10  Jd.  471;  Phillips  v.  Sh^r- 
rill,  6  Q.  B.  Rep.  944. 


(«)  Ex  parte  Birmingham  and 
Staffordshire  Gaslight  Co.,  Be 
Faiishaw,  40  L.  J.  (N.  S.)  Bnnkr.  52. 

(J)  56  Geo.  3,  c.  60,  s.  11.  This 
provision  is  of  general  application 
(see  Wilmot  v.  Rose,  3  £.  &  B.  563), 
but  is  only  noticed  here  in  reference 
to  bankrupts. 

(r)  See  sect.  7  of  that  act 


(     830     ) 


CHAPTER  XII. 

OF  GETTING  IN  THE  BANKRUPTS  PROPERTY. 

§  1. — Taking  Possessjon  of  Pbopertt  in  general. 

§  2.— Dealings  with  Property  of  a  particular  £inp. 

§  3.— Delivery  OF  Money  and  Securitieb  by  Aociitb. 

§  4. — Appropriation  of  Pension  or  Salary. 

§  o. — ^Actions  and  Suits  in  respect  of  the  Pbopertt, 

§  6. — Discovery  of  Property. 

§  7.— Seizure  of  Property  by  Warrant. 

§  8. — Sale  and  Mortgage  of  Property. 

§  9.— Taking  Accounts  of  Property  mortgaged  ob  PLEt>^CD, 

AND  OF  THE  SaLE  THEREOF. 


§  1. — Taking  Possession  of  the  Property  in  general. 

The  Bankruptcy  Act,  1869,"  makes  ample  provision  for  aeour- 
ing  the  debtor's  property  for  bis  creditors.  Evea  before  a^ju- 
dication  and  at  any  time  after  preseutation  of  the  petition,  the 
court  may  appoint  a  receiver  or  manager  of  the  property  or 
business  of  the  debtor  or  of  any  part  thereof,  ''and  may  direct 
immediate  possession  to  be  taken  of  such  property  or  business  or 
any  part  thereor*  (a). 

On  adjudication  the  property  vests  first  in  the  registrar  as 
trustee  and  then  in  the  person  appointed  trustee  by  the  cre- 
ditors (b),  and  the  trustee,  in  relation  to  and  for  the  purpose  of 
acquiring  or  retaining  possession  of  the  property  of  the  bankrupt, 
is  in  tlie  same  position  in  all  respects  as  if  he  were  a  receiver  of 
such  property  appointed  by  the  Court  of  Chancery,  and  the 
cx)urt  may,  on  his  application,  enforce  such  acquisition  or  reten- 
tion of  property  accordingly  (c).  On  the  other  hand  the  bank- 
rupt is  bound  to  give  an  inventory  of  it{d);  and,  farther,  be 
is  punishable  if  he  fails  to  deliver  up  possession  to  the  trustee  of 
any  part  of  it  (^). 


« 


(a)  See  sect.  13,  anU^  p.  249,  and  24,  ante,  pp.  825,  826. 

lb)  See  anfe^  p.  307.  And  as  to  {e)  Sect.  20,  ante,  p.  279. 
what  is  incloded  in  property,  see  (d)  See  sect.  19,  anftf,  p.  289.  As 
ante,  p.  201,  n.  And  as  to  what  pro^  to  delivery  of  property  to  tmstee  by 
perty  is  divisible  amongst  the  credi-  receiver  or  manager,  see  <*  The  Bank- 
tors,  see  sect.  1 6,  ante,  p.  808.  As  to  mptcy  Rales,  1871,"  r.  2,  ante,  p.  851. 
disclaimer  of  property,  sec  sects.  23  {r)  Id. 
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§  2. — Dealings  with  Propebtt  of  particular  Kind.  I^"Z\\' 

Stock  and  Shares,  Copyholds,  Choses  in  Action,  Deeds  and 
Rooks,']— ''The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  22  "  Where  any  portion  of  the  property  of  the  bankrupt  con-  Potieidon  of 
sists  of  stock,  shares  in  ships,  shares,  or  any  other  property  transferable  EJJJJJf  ^^ 
in  the  books  of  any  company,  office,  or  person,  the  right  to  transfer  such 
property  shall  be  absolutely  vested  in  tne  trustee  to  the  same  extent  aB 
the  banlcrupt  might  have  exercised  the  same  if  he  had  not  become  bank- 
rupt. Where  any  portion  of  such  estate  consists  of  copyhold  or  cus- 
tomary property,  or  any  like  property  passing  by  surrender  and  admittance 
or  ill  any  similar  manner,  the  trustee  shall  not  be  compellable  to  be  ad- 
mitted to  such  property,  but  may  deal  with  the  same  in  the  same  manner 
as  if  such  property  had  been  capable  of  being  and  had  been  duly  sur- 
rendered or  otherwise  conveyed  to  such  uses  as  the  trustee  may  appoint ; 
and  any  appointee  of  the  trustee  shall  be  admitted  or  otherwise  invested 
with  the  property  accordingly." 

**  Where  any  portion  of  the  property  of  the  bankrupt  consists  of  thingn 
in  action,  any  action,  suit,  or  other  proceeding  for  the  recovery  of  such 
things  instituted  by  the  trustee,  shall  be  instituted  in  his  official  name, 
as  in  this  act  provided ;  and  such  things  shall,  for  the  purpose  of  such 
action,  suit,  or  other  proceeding,  be  deemed  to  be  assignable  in  law,  and 
to  have  been  duly  assigned  to  the  trustee  in  his  official  capacity"  ff ). 

*^  The  trustee  shall,  as  soon  as  may  be,  take  possession  of  tne  deeds, 
books,  and  documents  of  the  bankrupt,  and  all  other  property  capable  of 
manual  delivery.  The  trustee  shall  keep,  in  such  manner  as  rules  of 
court  shall  direct,  proper  books,  in  which  he  shall  from  time  to  time  make, 
or  cause  to  be  made,  entries  or  minutes  of  proceedings  at  meetings,  and 
of  such  other  matters  as  rules  of  court  shall  direct,  and  any  creditor  of 
the  bankrupt  may,  subject  to  the  control  of  the  court,  personally  or  by 
his  agent  inspect  such  books." 

Delivery  of  Securities, ]--'' The  Bankruptcy  Rules,  1870,' 
provide  that — 

Rule  117.  "Where  an  order  of  adjudication  has  been  made  upon  the  Sect 6. 
petition  of  a  secured  creditor,  who  has  been  admitted  as  the  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him  after  deduct- 
ing the  amount  estimated  by  the  creditor,  as  the  value  of  his  security,  he 
shall  upon  the  application  of  the  trustee,  made  within  two  months  aher 
the  date  of  the  order  of  adjudication,  give  up  the  security  to  the  trustee 
upon  the  payment  to  him  of  the  value  so  estimated,  and  where  the 
trustee  does  not  so  apply  within  such  term  he  shall  be  considered  to  have 
waived  his  right  to  redeem  the  security  by  payment  of  such  estimated 
value." 

Sequestration.'] — "The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  88.  "  Where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  ^«cstra- 
may  apply  for  a  seijuestration  of  the  profits  of  the  benefice,  and  the  cer-  ci«iiulti«i 
tificate  ot  the  appomtment  of  the  trustee  shall  be  sufficient  authority  for  beneoce. 
the  granting  of  sequestration,  without  any  writ  or  other  proceeding,  and 

(/)  See  sect.  11 1  of  the  act,  jwst,  p.  336. 
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the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari  facias  founded 
on  a  judgment  against  the  banknipt,  and  shall  have  priority  over  any 
other  sequestration  issued  after  the  commencement  of  the  bankruptcy, 
except  a  sequestration  issued  before  the  date  of  the  order  of  adjudication 
by  or  on  behalf  of  a  person  who  at  the  time  of  the  issue  thereof  had  not 
notice  of  an  act  of  bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication  ;  but  the  sequestrator  shall  allow  out  of  the 
profits  of  the  benefice  to  the  bankrupt,  while  he  performs  the  duties  of 
the  parish  or  place,  such  an  annual  sum,  payable  quarterly,  as  the  bishop 
of  the  diocese  in  which  the  benefice  is  situate  directs;  and  the  bishop  may 
appoint  to  the  bankrupt  such  or  the  like  stipend  as  he  might  by  law  have 
appointed  to  a  curate  duly  licensed  to  serve  the  benefice  in  case  the 
bankrupt  had  been  non-resident.*' 


§  3, — Delivery  of  Monet  and  Securities  by  Agents. 


Payment  of 
money  by 
agents  to 
tnutee. 


Sect.  03. 


Ci 


The  Bankruptcy  Act,  1869,"  enacts  that — 

Sect.  93.  "  Any  treasurer  or  other  officer,  or  any  banker,  attorney,  or 
agent  of  a  bankrupt,  shall  pay  and  deliver  to  the  trustee  all  moneys  and 
securities  in  his  possession  or  power,  as  such  officer  or  agent,  if  he  be  not 
by  law  entitled  to  retain  as  against  the  bankrupt  or  the  trustee ;  if  he  do 
not  he  shall  be  guilty  of  a  contempt  of  court,  and  may  be  punished 
accordingly  on  the  application  of  the  trustee." 

No.  85.  Affidavit  of  Trustee  under  Sect,  93. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

I,  G.  II.,  the  trustee  of  the  property  of  the  said  bankrupt,  make  oath 
and  say : — 

1.  l^hat  I  believe  that  L.  M.,  of  ,  hath  in  his  possession  or 
power  as  [here  set  out  the  capacity  in  which  the  jierson  stands  to  the  bank- 
rupt] certain  monies  [and  securities]  belonging  to  the  bankrupt,  that  is 
to  say  [here  set  out  and  describe  the  particular  monies  and  securities'], 

2.  That  on  the  day  of  187  ,  I  did  apply  personally  to 
the  said  L.  M.,  to  pay  and  deliver  to  me  the  said  monies  and  securities, 
and  that  he  did  not  then,  nor  has  he  since  paid  or  delivered  to  me  the 
same  [or  That  I,  on  the  day  of  ,  posted  a  letter  to  the  said 
L.  M.,  addressed  to  him  at  ,  calling  upon  him  to,  &c.,  and  that 
on  the  day  of  187  ,  I  posted  another  letter,  by  which  I 
again  called  upon  him  to,  &c.,  and  that  he  has  failed  to  pay  and  deliver 
the  same]. 

3.  That  I  firmly  believe  that  the  said  L.  M.  is  not  entitled  by  law  to 
retain  such  monies  [and  securities!  as  against  the  bankrupt  or  against 
me  as  the  trustee  of  the  property  or  the  bankrupt. 

Sworn  at,  &c. 

G.  EL 
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No.  88.  Notice  of  Application  for  Committal  under  Sect.  93.  Pait  vii. 

Chap.  XII. 

"  The  Bankruptcy  Act,  1869."  

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect.  93. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

To  [here  insert  name,  address,  and  description  of  the  person  to  whom  the 
notice  is  to  be  sent]. 

Take  notice  that  the  trustee  of  the  property  of  the  said  bankrupt  will 
on  the  day  of  187    ,   at        o'clock  in   the  noon, 

apply  to  this  court  for  an  order  for  your  committal  to  prison  for  contempt 
of  this  court,  you  having  failed  to  pay  and  deliver  to  him  certain  monies 
[and  securities]  belonging  to  the  bankrupt  in  your  possession  or  power 
as  [here  state  whether  as  treasurer,  hanker,  dtc.,]  that  is  to  say  [here  set 
out  and  describe  the  particular  monies  and  securities].  And  further  take 
notice  that  you  are  required  to  attend  the  court  on  such  day  at  the  hour 
before  stated  to  show  cause  why  an  order  for  your  committal  should 
not  be  made. 

Dated  this  day  of  187     . 

Registrar. 

No.  91.  Order  of  Committal  under  Sect,  93. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Upon  the  application  of  the  trustee  of  the  property  of  the  bankrupt, 
and  upon  hearing  L.  M.  [or  if  L.  M.  does  not  appear,  reading  the  affidavit 
of]  [here  insert  name  and  description  of  person  by  whom  the  notice  to  shew 
cause  was  served]  and  upon  reading  the  affidavit  of  [enter  evidence]  the 
court  being  of  opinion  that  L.  M.  has  been  guilty  of  a  contempt  of  this 
court  by  having  failed  to  pay  and  deliver  to  tne  said  trustee  certain 
monies  [and  securities]  [here  follow  the  notice],  and  that  the  said  L.  M. 
do  stand  committed  to  [here  insert  prison]  for  his  said  contempt. 

Given  under  the  seal  of  the  court  this  day  of  187     . 

By  the  court, 

Registrar. 


§  4.— Appropriation  of  Pension  or  Salary. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  89.  "  Where  a  bankrupt  is  or  has  been  an  officer  of  the  army  or  Approprit- 
navy,  or  an  officer  or  clerk  or  otherwise  employed  or  engaged  in  the  t'oii  of  por- 
civil  service  of  the  crown,  or  is  in  the  enjoyment  of  any  pension  or  com-  "/'oiiJ^^i 
pensation  granted  by  the  treasury,  the  trustee  during  the  bankruptcy,  craiiton. 
and  the  registrar,  after  the  close  of  the  bankruptcy,  shall  receive  for  dis- 
tribution amongst  the  creditors  so  much  of  the  bankrupt*s  pay,  half- pay, 
salary,  emolument,  or  pension  as  the  court,  upon  the  application  of  the 
trustee,  thinks  just  and  reasonable,  to  be  paid  in  such  manner  and  at  such 
times  as  the  court,  with  the  consent  in  writing  of  the  chief  officer  of  the 


to 
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Appropria- 
tion of  por- 
tion of  nalary 
to  creditors. 


department  under  which  the  pay,  half-pay,  salary,  emolument,  pensioD, 
or  compensation  is  enjoyed,  directs." 

Sect.  90.  ^^  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income 
other  than  as  aforesaid,  the  court,  upon  the  application  of  the  trastee, 
shall  from  time  to  time  make  such  order  as  it  thinks  just  for  the  payment 
of  such  salary  or  income,  or  of  any  part  thereof^  to  the  trustee  auring 
the  bankruptcy,  and  to  tlie  registrar,  if  necessary,  after  the  close  of  the 
bankruptcy,  to  be  applied  by  him  in  such  manner  as  the  court  may 
direct." 

"  The  Bankruptcy  Rules,  1870,*^  contain  the  following  R4ilee  on 
this  subject — 

s«t.  89.  Rule  180.  "  Where  an  order  of  court  is  made  under  section  89  of  the 

act,  the  regi8trar  shall  give  to  the  trustee  a  sealed  copy  of  the  order, 
who  shall  submit  the  same  to  the  chief  of  the  department  under  which 
the  pay,  half-pay,  salary,  emolument,  pension,  or  compensation  is  en- 
joyed, for  the  purpose  of  his  consent  to  the  order  being  written  thereon." 

Sect.  90.  Rule  181.  "  Where  a  trustee  intends  to  apply  to  the  court  for  an  order 

for  payment  by  a  bankrupt  of  a  portion  of  his  salary  or  income  under 
section  90  of  the  act,  he  shall  give  notice  to  the  bankrupt  of  his  inten- 
tion of  the  time  and  place  fixed  for  the  hearing  of  his  application,  and 
that  the  bankrupt  is  at  liberty  to  attend  and  show  cause  against  an  order 
being  made  on  the  application.** 

Sect. 90.  Rule  182.  "Where  an  order  has  been  made  for  the  payment  by  a 

bankrupt,  or  by  his  employer  for  the  time  being,  of  a  portion  of  his  in- 
come or  salary,  the  bankrupt  may,  upon  his  ceasing  to  receive  a  salary 
or  income  of  the  amount  he  received  when  the  order  was  made,  apply  to 
the  court  to  rescind  the  order,  or  to  reduce  the  amount  orderea  to  be 
paid  by  him  to  the  trustee." 


No.  77.  Order  setting  aside  Pay^  Pension^  d:c,  under  Sect  89. 

"  The  Bankruptcy  Act,  1869." 

Sect.  89.  In  the  London  Bankruptcy  Court  lor  the  county  court  of 

holden  at  ]. 

Kuie  180.  In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Whereas  it  appears  to  the  court  that  the  said  bankrupt  is  [or  has  been, 
here  state  what  the  bankrupt  is  or  has  6«en],  and  as  such  is  in  the  enjoy- 
ment of  the  annual  pay  [or  half-pay  or  salary  or  emoluments]  of 
pounds  [or  pension  or  compensation  of  pounds,  granted  by  the 

commissioners  of  her  Majesty's  treasury]  ;  and  whereas  upon  the  appli- 
cation of  G.  H.,  of  the  trustee  of  the  property  of  the  bankrupt,  it 
appears  to  the  court  just  and  reasonable  that  the  annual  sum  of 
pounds,  portion  of  the  said  pay  [r^r,  as  the  case  may  te,]  ought  to  be 

Eaid  to  the  said  trustee  during  the  bankruptcy,  and  af^er  the  close  of  the 
ankruptcy,  to  the  registrar  of  this  court,  in  order  that  the  same  may  be 
applied  in  payment  of  the  debts  of  the  said  bankrupt,  and  that  such  pay- 
ment ought  to  be  paid  out  of  the  fiist  monies  which  shall  be  due  after 
the  day  of  187     ,  and  be  continued  until  this  court  shall 

make  order  to  the  contrary' :  it  is  ordered,  subject  to  the  consent  of  Vhert 
insert  the  official  title  of  the  chief  officer  of  the  department  under  which  the 
pay^  half-pay^  salary^  emolument^  pension^  or  compeiiHation  is  eT\joped]j 
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that  such  portion  of  the  [here  insert  pay^  half -pay  ^  &c.]  shall  be  paid  to    Paet  vir. 
the  trustee  accordingly.  Chap.  xti. 

GKven  under  the  seal  of  the  court  this  daj  of  187    . 

By  the  court, 

Registrar. 
I  consent  to  the  above  order. 
Dated  this  day  of  187     . 

F.  K.,  Secretary  of  State 
for  [or  as  the  case  may  be"] 


No.  78.  Notice  to  Bankrupt  under  Sect.  90. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  sect.  9o. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  a  bankrupt.  ttuie  isi. 

To  A.  B. 

Take  notice  that  I  intend  to  apply  to  this  court  on  the  day 

of  187    ,   at  o'clock  in   the  noon,   for  an  order  under 

section  90  of  the  said  act,  for  the  payment  of  a  part  of  your  salary  or  in- 
come to  me  as  trustee  for  the  benent  of  the  creditors  under  your  bank- 
ruptcy. 

Dated  this  day  of  187     . 

G.  H.,  trustee. 

No.  79.  Order  setting  aside  Salary  or  Income  under  Sect,  90. 

**  The  Bankruptcy  Act,  1869." 

In  the  London  Bankniptcy  Court  [or  the  county  court  of  Sect.  »o. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt.  Rule  isi. 

Whereas  it  having  been  made  to  appear  to  this  court  that  the  bank- 
rupt is  in  tlie  receipt  of  a  salary  [or  income]  of  about  pounds, 
as  [here  set  forth  the  circumstances  under  which  tlie  salary  or  income  is 
received]  :  And  whereas  upon  the  application  of  the  trustee  of  the 
property  of  the  bankrupt,  and  upon  hearing  the  bankrupt,  it  appears  to 
the  court  just  and  re.asonable  that  tite  annual  sum  of                pounds, 

Eortion  of  the  said  salarv  [or  income]  ought  to  be  paid  by  the  bankrupt 
y  montlily  [or  quarterfy]  payment  [according  as  the  bankrupt  receives 
his  salary  or  income']  to  the  trustee  during  the  bankruptcy,  and  after  the 
close  of  the  bankruj)tcy  to  tlie  registrar  of  this  court,  in  order  tliat  the 
same  may  be  applied  in  payment  of  the  debts  of  the  said  bankrupt,  and 
that  the  firtit  of  such  payments  ought  to  be  made  by  the  bankrupt  on 
the  day  of  187     ,  and  be  continued  monthly  [or  quar- 

terly] until  this  court  shall  make  order  to  the  contrary :  it  is  ordered 
that  the  said  sum  shall  be  paid  by  the  bankrupt  in  manner  aforesaid  out 
of  his  said  salary  [or  income]. 

Given  under  the  seal  of  the  court  this  day  of 

187     . 

By  the  court, 

Registrar. 
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Power  of 
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Arbllratlon 
aiid  ci>ni- 
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Salts  by 
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lMuikni|>t*« 
paitncn. 


SftTliiff  oa 
to  Joint 
eouiracta. 


§  5.— Actions  and  Suits  in  respect  of  the  Propertt. 

The  property  of  the  bankrupt  divisible  amongst  his  creditorB 
comprises  {inter  alia)  '*  the  capacity  to  exercise  and  to  take  pro- 
ceedings for  exercising  all  such  powers  in  or  over  or  in  respect  of 
property  as  might  have  been  exercised  by  the  bank  rapt  for  his 
own  benefit  at  the  commencement  of  his  bankruptcy  or  during  its 
continuance,  except  the  right  of  nomination  to  a  vacant  eccle- 
siastical benefice  {e). 

The  trustee  is  expressly  empowered  "  to  bring  or  defend  any 
action,  suit  or  other  legal  proceeding  relating  to  the  property  of 
the  bankrupt"  (f).  The  trustee  "  may  sue  and  be  sued  by  the 
official  name  of  the  trustee  of  the  property  of  a  bankrupt,** 

inserting  the  name  of  the  bankrupt,  and  by  that  name  may  hold 
property  of  every  description,  make  contracts,  sue  and  be  sued, 
enter  into  any  engagements  binding  upon  himself  and  his  succes- 
sors in  office,  and  do  all  other  acts  necessary  or  expedient  to  be 
done  in  the  execution  of  his  office  (g), 

Choses  in  Action.']  — 

Sect.  111.  **  Any  perBon  to  whom  anything  in  action  belonffing  to  the 
bankrupt  is  assigned  in  pursuance  of  this  act  may  bring  or  defend  any 
action  or  suit  relating  to  such  thing  in  action  in  his  own  name"  (A). 

As  to  actions  by  the  trustee  for  choses  in  action,  see  sect.  22, 
antCf  p.  331. 

As  to  the  power  of  the  trustee  to  refer  disputes  to  arbitration  and 
make  compromises  and  arrangements,  see  sect  27,  ante^  p.  283. 

Actions  in  the  case  of  Partnership,'] — 

Sect.  105.  ^^  Where  a  member  of  a  partnership  is  adjudged  bankrupt, 
the  court  may  authorize  the  trustee,  with  consent  of  the  creditors,  certi- 
fied by  a  special  resolution,  to  commence  and  prosecute  any  action  or 
8uit  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner ;  and  any 
release  by  such  partner  of  the  debt  or  demand  to  which  the  action  or 
suit  relates  shall  be  void ;  but  notice  of  the  application  for  authority  to 
commence  the  action  or  suit  shall  be  given  to  such  partner,  and  he  may 
show  cause  against  it,  and  on  his  application  the  court  may,  if  it  thinks 
fit,  direct  that  he  shall  receive  his  proper  share  of  the  proceeds  of  the 
action  or  suit,  and  if  he  does  not  claim  any  benefit  therefrom  he  shall 
be  indemnified  against  costs  in  respect  thereof  as  the  court  directs.** 

Where  the  Bankrupt  is  a  joint  Contractor.] — 

Sect.  112.  ^*  Where  a  bankrupt  is  a  contractor  in  respect  of  any  con- 
tract jointly  with  any  other  person  or  persons,  such  person  or  persons 
may  sue  or  be  sued  in  respect  of  such  contract,  without  the  joinder  of 
the  bankrupt." 


{e'i  See  Boct.  15,  ante,  p.  308. 
( /  )  Sec  sect.  25, sab-sect.  (3 ),  ante, 
p.  282. 
(£)  See  sect.  83,  sub-sect.  (7),  ante, 


p.  276. 

(A)  As   to  choses   in   action, 
sect.  15,  sab-sect  (5),  ante,  p.  309; 
and  ante,  p.  314. 


DISCOVERY  OF  PROPERXr.  837 

As  to  actions  in  general  by  and  against  the  trustee  in  bank-    paet  vii. 
ptcy,  see  ante,  Vol.  L,  pp.  628,  811.  cuat.xh. 


roptcy. 


§  6. — Discovery  of  Property, 

«  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  96.  '^  Tlie  court  mr^,  on  the  application  of  the  trustee,  at  any  power  of 
time  after  an  order  of  adjudication  has  been  made  against  a  bankrupt,  ^"^^  ^" 
summon  before  it  the  bankrupt  or  his  wife,  or  any  person  whatever  gons  before  ft 
known  or  suspected  to  have  in  his  possession  any  of  the  estate  or  suspected  of 
effects  belonging  to  the  bankrupt,  or  supposed  to  be  indebted  to  the  ^rty  of**"*" 
banki'upt,  or  any  person  whom  the  court  may  deem  capable  of  giving  banimipL 
information  respecting  the  bankrupt,  his  trade  dealings  or  property,  and 
the  court  may  require  any  such  person  to  produce  any  documents  in  his . 
custody  or  power  relating  to  the  bankrupt,  his  dealings  or  property ; 
and  if  any  person  so  summoned,  after  having  been  tendered  a  reasonable 
sum,  refuses  to  come  before  the  court  at  the  time  appointed,  or  refuses 
to  produce  such  documents,  having  no  lawful  impediment  made  known 
to  the  court  at  the  time  of  its  sitting  and  allowed  by  it,  the  court  may, 
by  warrant  addressed  as  aforesaid,  cause  such  person  to  be  apprehended 
and  brought  up  for  examination." 

Sect.  97.  "  The  court  may  examine  upon  oath,  either  by  word  of  Examinatton 
mouth  or  by  Written  interrogatories,  any  person  so  brought  before  it  in  ^iJJtf***  ^^ 
manner  aforesaid  concerning  the  bankrupt,  his  dealings  or  property." 

"  The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  171.  **  Every  application  to  the  court  under  section  96  of  the  Sect  M. 
Bankruptcy  Act,  1869,  shall  be  in  writing,  and  shall  state  shortly  the 
grounds  upon  which  the  application  is  made  and  where  the  application 
IS  not  made  on  behalf  of  the  trustee,  the  ^unds  upon  which  the  appli- 
cation is  made  shall  be  verified  by  affidavit" (i). 

No.  76.  Summons  under  Sect.  96  (in  a  County  Oourf), 

"The  Bankruptcy  Act,  1869." 
In  the  county  court  of  holden  at  .  Sect.  M. 

In  the  matter  of  A.  B ,  of  ,  a  bankrupt. 

To  X.  Y.  of 

You  are  hereby  required  to  attend  at  the  court  house  in  on  Rale  ise. 

the         day  of  ,  in  the  noon  to  give  evidence  in  the 

above  matter  [add  where  issued  at  instance  of  petitioning  creditor  on 
behalf  of  C.  D.  of  ,  by  whom  the  said  petition  has  been  pre- 

sented], and  then  and  there  to  have  and  produce  [state  any  particular 
documents  required] :  hereof  if  you  fail,  having  no  lawful  impediment  to 
be  then  made  known  to  the  court  and  allowed  by  it,  the  court  may  by 
warrant  cause  you  to  be  apprehended  and  brought  up  for  examination. 

Dated  the  day  of  187    . 

Registrar. 

(i)  See  Rule  166,  ante,  p.  217,  as  to  witnesaes. 
D.     VOL.  II.  z 
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No.  95.  Warrant  to  apprehend  a  Person  summoned  under  Sect  96. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

To  X.  Y.,  and  his  assistants  of  this  court  [or  where  warrant  issuu 
from  a  county  court,  to  the  high  bailiff  and  others  the  bailifia  of  the  aaid 
court]. 

Whereas  by  summons  or  subpoena  dated  the  day  of 

187     ,  and  directed  to  the  said  A.  B.  [or  to  F.  M.  of  ],  he  waa 

required  personally  to  be  and  appear  on  the  day  of 

instant,  at  o'clock  in  tlie  noon  at  this  court,  to  be 

examined ;  and  which  said  summons  or  subpoena  was  afterwards,  on  the 
day  of  187    ,  as  hath  been  proved  upon  oath,  duly 

served  upon  the  said  ,  and  a  reasonable  sum  waa  tendered  him 

for  his  expenses.     And  whereas  the  said  having  no  lawfbi 

impediment  made  known  to  or  allowed  by  this  court  hath  not  appeared 
before  me  as  by  the  said  summons  or  subpoena  he  was  required,  bat 
therein  has  wholly  made  default.  These  are  therefore  to  wiii,  require, 
and  authorize  you  and  every  of  vou  to  whom  this  warrant  is  directed, 
immediately  upon  receipt  hereof  to  take  the  said  and  bring 

him  before  tliis  court  on  the  day  of  in  order  to  his 

being  examined  as  aforesaid,  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  the  seal  of  the  court  this  day  of 

187    . 

By  the  court, 

Registrar. 


Oitter  of 
court  for 
payment  of 
amoant 
admitted  on 
examination. 


«  The  Bankruptcy  Act,  1869,"  enacts  that- 

Sect.  98.  "  If  any  person  on  examination  before  the  court  admit  he  is 
indebted  to  the  bankrupt,  the  court  may,  on  the  application  of  the 
trustee,  order  him  to  pay  to  the  trustee,  at  such  time  and  in  such 
manner  as  to  the  court  seems  expedient,  the  amount  admitted,  or  any 
part  tliereof,  either  in  full  discharge  of  the  whole  amount  in  question  or 
not,  as  the  court  thinks  fit,  with  or  without  costs  of  the  examination." 


No.  43.  Admission  of  Debt  by  Debtor  of  Bankrupt. 

"The  Bankruptcy  Act,  1869." 

Sect  98.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

I,  the  undersigned  J.  K.  of  ,  do  hereby  admit  that  I  am 

indebted  to  the  said  bankrupt  in  the  sum  of  pounds,  upon  the 

balance  of  accounts  between  myself  and  the  said  bankrupt. 

Witness,  J.  BL 

C.  D.,  Registrar. 
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No.  44.  Order  to  pay  admitted  Debt.  Part  vii. 

Chaf.  XII. 

"  The  Bankruptcy  Act,  1869."  

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sectw. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Whereas  J.  K.  of  ,  in  his  examination  taken  this  day,  and 

si^ed  and  Bubscribed  by  him,  has  admitted  that  he  is  indebted  to  the 
Baid  bankrupt  in  the  sum  of  pounds,  on  the  balance  of  accounts 

between  him  and  the  bankrupt ;  it  is  ordered  that  the  said  J.  E.  do  pay 
to  the  trustee  of  the  property  of  the  bankrupt,  in  full  discharge  of  the 
sum  so  admitted,  the  sum  of  pounds  forthwith  [or  if  otherwise^ 

state  the  time  ami  maimer  of  payment \^  and  do  further  pay  to  the  said 
trustee  the  sum  of  pounds  for  costs. 

Given  under  the  seal  of  the  court  this  day  of 

187    . 

By  the  court. 

Registrar. 


§  7. — Seizure  op  Property  by  Warrant. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  99.  "  Any  person  acting  under  warrant  of  the  court  may  seize  Seizure  of 
any  property  of  the  bankrupt  divisible  amongst  his  creditors  under  this  SSSSudl*' 
act,  and  in  the  bankrupt's  custody  or  possession,  or  in  that  of  any  other         ™ 
person,  and  with  a  view  to  such  seizure  may  break  open  any  house, 
building,  or  room  of  the  bankrupt  where  the  bankrupt  is  supposed  to  be, 
or  any  building  or  receptacle  of  the  bankrupt  where  any  of  his  property 
is  supposed  to  be  ;  and  where  the  court  is  satisfied  that  there  is  reason 
to  believe  that  property  of  the  bankrupt  is  concealed  in  a  house  or  place 
not  belonging  to  him,  the  court  may,  if  it  thinks  fit,  grant  a  search  war- 
rant to  any  constable  or  prescribed  officer  of  the  court,  who  may  execute 
the  same  according  to  the  tenor  thereof." 

No.  71.  Search  Warrant 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  ,  Scet«.  je  ^^ 

holden  at  ].  79.    ' 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt.  Bole  17«. 

Whereas  by  evidence  dul^  taken  upon  oath  it  hath  been  made  to  ap- 
pear to  the  court  that  there  is  reason  to  suspect  and  believe  that  property 
of  the  said  bankrupt  is  concealed  in  the  house  [or  other  place,  describing 
it  as  the  case  may  he]  of  one  X.  M.  of  in  the  county  of 

such  house  [or  place]  not  belonging  to  the  said  bankrupt 

These  are  therefore  to  require  you  to  enter  in  the  daytime  into  the 
house  [or  other  place,  describing  it]  of  the  said  X.  M.  situate  at 
aforesaid,  and  there  diligently  to  search  for  the  said  property,  and  if  any 
property  of  the  said  banKrupt  shall  be  there  found  by  you  on  such  search, 

z2 
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Pawlt  VII.    that  you  seize  the  same,  to  be  disposed  of  and  dealt  with  according  to 
Cha».  xtl.    ^jjQ  provisions  of  the  said  act. 

Given  under  the  seal  of  the  court  this  day  of  187 


To  the  X.  Y.  officer  of  this  court  and  his 
assistants  [or  high  bailiff  and  others 
the  bailiffs  of  tliis  court]. 


Registrar. 


No.  72.  Warrant  of  Seizure. 
"  The  Bankruptcy  Act,  1869." 

B«et  M.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holden  at  ]. 

Bale  lee.  In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

Whereas  on  the  dav  of  187    ,  an  order  of  adjudica- 

tion was  made  against  the  said  bankrupt : — These  are  therefore  to  require 
you,  forthwith  to  enter  into  and  upon  the  house  and  houses,  and  other 
the  premises  of  the  said  bankrupt,  and  also  in  all  other  place  and  places 
belonging  to  the  said  bankrupt  where  any  of  his  goods  and  monies  are 
or  are  reputed  to  be  ;  and  there  seize  all  the  ready  money,  jewels,  plate, 
household  stuff,  goods,  merchandise,  books  of  accounts,  and  all  other 
things  whatsoever,  belonging  to  the  said  bankrupt  except  his  necesaary 
wearing  apparel,  bedding  and  tools,  as  excepted  by  the  said  statute  in 
that  behalf. 

And  that  which  you  shall  so  seize  you  shall  safely  detain  and  keep  in 
your  possession  until  you  shall  receive  other  orders  in  writing  for  the 
disposal  thereof  from  the  trustee  ;  and  in  case  of  resistance  or  of  not 
having  the  key  or  keys  of  any  door  or  lock  of  any  premises  belonging  to 
the  said  bankrupt  where  any  of  his  goods  are  or  are  suspected  to  be,  you 
shall  break  open,  or  cause  the  same  to  be  broken  open  for  the  better 
execution  of  this  warrant. 
Given  under  the  seal  of  the  court  this  day  of  ,  187    « 

Registrar. 
To  the  X.  Y.  officer  of  this  court,  and  to  his 
assistants  [or  to  the  high  bailiff  and  others 
the  bailiffs  of  this  court]. 


§  8.— Sale  and  Mortgage  op  Property. 

The  trustee  has  express  power  ^<  to  sell  all  the  property  of  the 
bankrupt  (including  the  goodwill  of  the  business,  if  any,  and  the 
book  debts  due  or  growing  due  to  the  bankrupt)  by  public 
auction  (A),  or  private  contract,  with  power,  if  he  thinks  fit,  to 
transfer  the  whole  thereof  to  any  person  or  company  or  to  sell  the 
same  in  parcels"  (/),  and  with  the  sanction  of  the  committee  of  in- 
spection he  may  mortgage  or  pledge  any  part  of  the  property  of 
the  bankrupt  for  the  purpose  of  raising  money  for  the  payment  of 
his  debts  (m). 

(k)  As  to  when  the  trustee  is  an  (m)  Sect.  27,  rab-scct.  (1),  aiUe^ 

auctioneer,  see  ante,  p.  282,  note.  p.  283.    See  also  the  same  section  as 

(I)  Sect  25,  sub-sect.  (G),  antej  p.  to  reference  of  disputes  to  artiitratioo 

282.  and  to  make  compromises. 
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§  9.  —Taking  Accounts  of  Property  Mortgaged  or  Pledged,    part  vil 

AND  OF  THE  SaLE  THEREOF.  Chap.  XIL 

"  The  Bankruptcy  Rules,  1870,"  contain  the  following  provisions 
relating  to  "  Taking  accounts  of  property  mortgaged  or  pledged, 
and  of  the  sale  thereof:*' — 

Rule  78.  "  Upon  application  by  motion  by  any  person  claiming  to  be 
a  mortgagee  of,  or  to  have  security  over  any  part  of  the  bankrupt's  estate 
or  effects,  real  or  personal,  and  whether  such  mortgage  or  security  shall 
be  by  deed  or  otherwise,  and  whether  the  same  shall  be  of  a  legal  or 
equitable  nature,  the  court  will  proceed  to  inquire  whether  such  person 
is  such  mortgagee,  or  is  entitled  to  such  security,  and  for  what  considera- 
tion and  under  what  circumstances ;  and  if  it  shall  be  found  that  such 
person  is  such  mortgagee,  or  is  entitled  to  such  security,  and  no  suffi- 
cient objection  shall  appear  to  the  title  of  such  person  to  the  sum  claimed 
by  him,  under  such  mortgage  or  security,  the  court  will  then  proceed 
to  take  an  account  of  the  principal,  interest,  and  costs  due  upon  such 
mortgage  or  security,  and  of  the  rents  and  profits,  or  dividends,  interest, 
or  other  proceeds  received  by  such  person,  or  by  any  other  person  by  his 
order  or  for  his  use,  in  case  he  shall  have  been  in  possession  of  the  pro- 
perty over  which  the  mortgage  or  security  shall  extend,  or  any  part 
thereof,  and  the  court  will  then  direct  notice  to  be  given  in  such  public 
papers  as  it  shall  think  fit,  when  and  where,  and  by  whom  and  in  what 
way  the  said  premises  or  property,  or  the  interest  therein  so  mortgaged, 
or  over  which  the  security  shall  so  extend,  are  to  be  sold,  and  that  such 
sale  be  made  accordhigly,  and  that  the  trustee  (unless  it  be  otherwise 
ordered)  shall  have  the  conduct  of  such  sale;  but  it  shall  not  be  impe- 
rative on  any  such  mortgagee  to  make  such  application." 

Rule  79.  "  All  proper  parties  shall  join  in  the  conveyance  to  the  pur- 
chaser, where  necessary,  as  the  court  shall  direct." 

Rule  80.  "  The  monies  to  arise  from  such  sale  shall  be  applied  in  the 
first  place  in  payment  of  the  costs,  charges,  and  expenses  of  the  trustee, 
of  and  occasioned  by  the  application  to  the  court,  and  of  and  attending 
such  sale,  and  then  in  payment  and  satisfaction  so  far  as  the  same  shall 
extend  of  what  shall  be  found  due  to  such  mortgagee,  or  person  so 
having  security,  for  principal,  interest,  and  costs,  and  that  the  surplus  of 
the  said  monies  (if  any)  be  paid  to  the  trustee.  But  in  case  the  monies 
to  arise  from  such  sale  shall  be  insufficient  to  pay  and  satisfy  what  shall 
be  so  found  due  to  such  mortgagee  or  person  so  having  security,  then 
he  shall  be  entitled  to  prove  as  a  creditor  for  such  deficiency,  and  receive 
dividend  thereon  rateably  with  the  other  creditors,  but  so  as  not  to 
disturb  any  dividend  or  dividends  then  already  made.'* 

Rule  81.  '^  For  the  better  making  such  inquiry  and  taking  such  account, 
and  making  a  title  to  the  purchaser,  all  parties  may  be  examined  by  the 
court  upon  interrogatories  or  otherwise  as  it  shall  think  fit,  and  shall 
produce  before  the  court  upon  oath  all  deeds,  papers,  and  writings  in 
their  respective  custody  or  power,  relating  to  the  estate  or  effiscts  of  the 
banknipt,  as  the  court  shall  direct." 
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§  1. — Description  of  Debts  proyeable. 

«  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  31.  **  Demands  in  the  nature  of  unliquidated  damages  ariBing 
otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be  proveable 
in  bankruptcy,  aiid  no  person  having  notice  of  any  act  of  bankmptcjr 
available  for  adjudication  against  the  bankrupt  shall  prove  for  any  debt 
or  liability  contracted  by  the  bankrupt  subsequently  to  the  date  of'^his  so 
having  notice. 

**  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future,  certain 
or  contingent,  to  which  the  bankrupt  is  subject  at  the  date  of  the  order 
of  adjudication,  or  to  which  he  may  become  subject  during  the  contino- 
ance  of  the  bankruptcy  by  reason  of  any  obligation  incurred  previously 
to  the  date  of  the  order  of  adjudication,  shall  be  deemed  to  be  debts 

Eroveable  in  bankruptcy,  and  may  be  proved  in  the  prescribed  manner 
efore  the  trustee  in  the  bankruptcy. 

"  An  estimate  shall  be  made  according  to  the  rules  of  the  court  for  the 
time  being  in  force,  so  far  as  the  same  may  be  applicable,  and  where 
they  are  not  applicable  at  the  discretion  of  the  trustee,  of  the  value  of 
any  debt  or  liability  proveable  as  aforesaid,  which  by  reason  of  its  being 
subject  to  any  contingency  or  contingencies,  or  for  any  other  reason, 
does  not  bear  a  certain  value. 

**  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as  afore- 
said  may  appeal  to  the  court,  and  the  court  may,  if  it  think  the  value  of 
the  debt  or  liability  incapable  of  being  fairly  estimated,  make  an  order 
to  that  effect,  and  upon  such  order  being  made  such  debt  or  liability 
shall,  for  the  purposes  of  this  act,  be  deemed  to  be  a  debt  not  proveable 
in  bankruptcy,  but  if  the  court  think  that  the  value  of  the  debt  or  liabi- 
lity is  capable  of  being  fairly  estimated  it  may  direct  such  value  to  be 
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assessed  with  the  consent  of  all  the  parties  interested  before  the  court    Paet  vii. 
itself  without  the  intervention  of  a  jury,  or  if  such  parties  do  not  consent  ^''^^•^"^' 
by  a  jury,  either  before  the  court  itself  or  some  other  competent  court, 
and  may  give  all  necessary  directions  for  such  purpose,  ana  the  amount 
of  such  value  when  assessed  shall  be  proveable  as  a  debt  under  the 
bankruptcy. 

"  *  Liability*  shall  for  the  purposes  of  this  act  include  any  compensa- 
tion for  work  or  labour  done,  any  obligation  or  possibility  of  an  obliga- 
tion to  pay  money  or  money's  worth  on  the  breach  of  any  express  or  im- 
plied covenant,  contract,  agreement,  or  undertaking,  whether  such  breach 
does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of  occur- 
ring before  the  close  of  the  bankruptcy,  and  generally  it  shall  include 
any  express  or  implied  engagement,  agreement,  or  undertaking,  to  pay, 
or  capable  of  resulting  in  the  payment  of  money  or  money's  worth, 
whether  such  payment  be  as  respects  amount  fixed  or  unliquidated;  as 
respects  time  present  or  future,  certain  or  dependent  on  any  one  contin- 
gency or  on  two  or  more  contingencies ;  as  to  mode  of  valuation  capable 
of  being  ascertained  by  fixed  rules,  or  assessable  only  by  a  jury,  or  as 
matter  of  opinion." 

As  to  effect  of  bankruptcy  on  indentures  of  apprenticeship  or 
articles  of  clerkship,  see  ante,  p.  328 ;  and  as  to  payment  of 
certain  debts  in  full,  see  post,  p.  357 ;  as  to  mutual  credits  see 
post,  p.  344 ;  and  as  to  secured  creditors,  see  post,  p.  346. 

With  reference  to  the  preceding  section  (s.  31),  it  is  to  be  ob- 
served that  the  legislature,  in  act  afler  act,  had  been  trying  to 
relieve  bankrupts  from  their  present  and  their  future  liabilities 
upon  contracts  ;  but  down  to  the  passing  of  this  last  act  that  object 
had  been  but  very  incompletely  accomplished ;  and  by  the  construc- 
tion which  the  courts  had  put  on  previous  acts,  it  was  found 
that,  notwithstanding  the  language  used  by  the  legislature,  a  bank- 
rupt did  still  remain  liable  upon  a  variety  of  contracts  which  he 
had  previously  entered  into.  The  object  of  the  present  section  is 
that  the  bankrupt  shall  be  absolutely  relieved  ^m  every  liabilitj 
under  every  contract  which  he  has  ever  entered  into  (a). 

The  determination  of  questions  whether  there  is  a  "liability" 
entitling  a  person  to  prove,  may,  and  often  doe«,  involve  various 
branches  of  law  and  intricate  points  wholly  beyond  the  province 
of  this  work  to  investigate. 

A  recent  case,  although  under  a  former  Bankruptcy  Act,  will 
illustrate  this.  N.,  a  partner  in  a  mercantile  firm,  received  goods 
on  his  own  account  from  T.,  and  resold  them,  and  paid  in  the  pro- 
ceeds to  an  account  of  his  own  with  the  firm,  who  acted  in  that 
respect  as  his  bankers.  On  the  bankruptcy  of  the  partnership, 
with  a  balance  at  the  time  in  N.'s  favour  on  his  account,  T.  claimed 
to  prove  for  the  amount  of  that  balance,  a  larger  sum  being  due 
to  him  from  N.,  the  claim  to  prove  being  made  on  the  contention 
that  the  balance  belonged  to  T.,  being  trust  money  held  by  N.  as 

{a\  See  judgment  of  Mellish,  Lord  Iron  Co.,  In  re  Hide,  41  L.  J. 
Justice,  Ex  parte  Llynvi  Coal  and      (N.  S.)  Bankr.  7. 
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Llmhllltj  of 
Mtarvliiililrni 
ill  rMiii]mniva 
wuuiid  up. 


his  triist(>o  aii<1  rocoiveil  by  tho  Imiikrupts  with  notice  of  the  ti 
This  question  of  whether  T.  was  in  the  {M>8ition  of  a  cesini  que 
turiiod  ultimately  on  the  nature  of  tho  reUition  ship  betwceu  hii 
and  N. ;  that  ir*  to  wiy,  whether  N.  was  his  del  credere  ageu 
tlie  Mile  of  the  ^oods,  or  whether  N.  was  a  pui'chaser  on  his 
account.  On  the  8f)ooial  facts  the  Lords  Justices,  reversing 
decision  of  the  ChiefJud^e  in  Bankruptcy,  hold  that  tlie  rein 
ship  betw(K;n  T.  and  N.  was  not  that  of  principal  and  af^ent  b 
vendor  and  purcha-ser,  so  thrit  there  was  no  constructive 
l)etweeii  the  bankrupt  and  T.,  and  consequently  no  liabilit 
which  to  found  a  proof  (6). 

As  to  proof  I)y  liquidators  in  respect  of  the  liability  of  si 
holdoi-s  on  the  winding-up  of  companies,  see  Re  Land  €\ 
Company  of  Ireland,  M^'Ewcn's  case,  40  L.  J.  (N.  S.)  Cb-  3 

Married  IVomen.'] — A  married  woman   is   entitled    to   pi 
aj^ainst  her  iiusl>:iiid  for  a  sum  settled  to  her  separate  use  (c), 
she  was  allowed   to  do  so   iu   a  case   where   tho    husband 
trustee  (c/). 


Bct-oS. 


§  2.  -  I'roof  in  Case  of  Mlti:al  Credits,  Debts  and 

Dealings. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  39.  "  Where  there  have  been  mutual  credits,  mutual  debts, 
other  mutual  dealing:)  between  the  bankrupt  and  any  other  person  prov 
or  claiming  to  prove  a  debt  under  his  bankruptcv,  an  account  shall 
taken  uf  what  is  due  from  the  one  party  to  the  other  in  respect  of  si 
mutual  dealings,  and  the  sum  due  from  the  one  party  shall  be  set 
against  any  sum  due  from  the  other  party,  and  the  balance  of  such  j 
cuiuit,  and  no  more,  sliall  be  claimed  or  paid  on  either  side  respective 
but  a  person  shall  not  be  entitled  under  this  section  to  claim  tue  hem 
of  any  set- off  against  the  pntpeily  of  a  bankrupt  iu  any  case  where 
had  at  the  time  of  giving  credit  to  the  bankrupt  notice  of  an  act 
bankruptcy  committed  by  such  biuikrupt  and  available  against  liim  i 
adjudication." 

The  rule  of  mutual  credit  is  not  at  all  dependent  upon  the  st 
tutc  of  set-off  {e), 

Tho  ccpiitablo  principle  was  adopted  very  early  iu  bankruptc 
and  existed  lon^  before  any  statute  of  set-off,  that  cross  accouii 
should  Im3  set  off  one  against  tho  other,  and  that  the  balance  on 
should  be  proved. 


(  h )  Kx  pa rtfi  I \  'h  lie.  In  re  Xevi II, 
40  L.  J.  (N.  S.)  Bunkr.  78. 

(r)  Sec  K.r  parte  Melhtmrn,  In  re 
Melbouf  n,  4U  L.  J.  (N.  S.)  Baiikr.  25. 


(d)  Ex  parte  WelU,  2  M.  D. 
I).  604. 

{€)  2  Goo.  2,  c.  22,  8.  13»  ma 
)>cr)K>tim1  by  8  Geo.  2,  c.  34,  b.  4.  i 
to  SGt-uif,  see  ante.  Vol.  I.  p.  5o0. 
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This  practice  was  introduced  into  the  statute  4  Anue,  c.  17,  s.  11,    part  vii. 
aud  was  contiuued  afterwards  in  other  statutes  down  to  the  present  c«ap.  xiii. 
time  (/). 

The  rights  as  between  the  trustee  in  bankruptcy  and  the  claim- 
ants against  or  the  debtors  to  the  estate  must  depend  upon  the 
facts  at  the  time  of  the  bankruptcy  (g). 

Notice  of  Act  of  Bankruptcy^  taking  away  the  right  of  Set-off, "] 
— Notice  of  an  act  of  bankruptcy  is  the  dividing  point  at  which 
the  right  of  set-off  terminates ;  and  consequently  it  has  been  held, 
that  a  person  who,  after  bankers  had  actually  stopped  payment, 
industriously  collected  their  notes  for  the  express  purpose  of  setting 
them  off  against  a  debt  due  from  himself  to  the  firm,  should  be 
allowed  to  do  so,  as  he  had  no  notice  of  any  act  of  bankruptcy 
actually  committed  by  either  of  the  partners  (A). 

Equitable  C/atm«.]— The  court,  in  settling  the  debts  of  a  bank- 
rupt, will  take  into  account  equitable  claims,  and  equity  as  well 
as  law  (t),  for  it  would  be  unjust  and  contrary  to  law  to  say  that 
cross  debts  which,  though  legally  due  between  the  bankrupt  and 
another,  in  truth  belongeil  to  different  persons,  might  be  set  off 
one  against  the  other  (A). 

Where  I.  was  indebted  to  a  bank  and  became  bankrupt,  and  his 
trustee  paid  the  proceeds  of  his  estate  into  the  bank,  and  the  bank- 
ruptcy was  afterwards  annulled,  it  was  held  that  I.  might,  under 
sect.  39,  set  off  the  money  so  paid  in  against  a  claim  by  the  trus- 
tee of  the  bankers  (who  had  in  the  meantime  become  bankrupt), 
i^inst  I.  in  respect  of  his  original  debt  (/). 

The  mere  existence,  however,  of  an  equitable  lien  over  a  par- 
ticular fund,  where  the  person  having  the  lien  does  not  in  the 
slightest  degree  benefit  or  lose  by  the  fund,  does  not  prevent  the 


(/)  See  jadgment  of  Blackburn,  J., 
Bailty  v.  Jfinch,  41  L.  J.  (N.  S.) 
Q.  B.  83.  Sect.  39  is  not  in  the 
exact  words  of  sect  171  of  the  Bank- 
rupt Act,  1849,  but  in  substance  it 
is  the  same.  Martin,  B.,  Bailey  v. 
Johnson,  40  L.  J.  (N.  S.)  Ex.  192, 
»ed  quipre  ?  For  the  law  and  cases 
under  the  former  acts  see  Rom  v. 
HaH,  8  Taunt.  449,  2  Smith's  Lead- 
ing Cases,  5th  edition,  p.  251,  and 
notes.  Mom  v.  Hart  is  the  leading 
case  on  the  subject  of  mutual  credit, 
and  decided  that  mutual  credits 
within  the  meaninsr  of  the  bankrupt 
laws  are  credits  wnich  must  in  their 
nature  terminate  in  debts, 

(^)  Blackburn,  J.,  Bailey  r. 
Finch,  41  L.  J.  (N.  8.)  Q.  B.  86; 
Martin,  B.,  Bailey  v.  Johnson,  40  L. 


J.  (N.  S.)  Ex.  192. 

(A)  IHckson  V.  CasM,  1  B.  &  Ad. 
343  (accord.  Hawkins  v.  Vi  hitten,  10 
B.  &  C.  217 ).  But  it  was  held  in  the 
same  case  that  he  could  not  set  off 
notes  which  he  had  taken  after  he 
knew  that  some  of  the  partners  had 
committed  acts  of  bankruptcy.  See 
2  Smith's  Iieading  Cases,  5th  edition, 
p.  259. 

(i)  Ibrster  r.  WiUon,  12  M.  & 
W.  191;  13  L.  J.  (N.  8.)  Ex.2095 
cited  by  Blackburn,  J.,  in  Bailey  r. 
Mneh,  41  L.  J.,  Q.  B.  87,  as  stoting 
this  principle. 

{k)  Blackburn,  J.,  in  Bailey  v. 
Mnchy  supra. 

{l)  Bailey  r.  Johnson,  40  L.  J. 
(N.  S.)  Ex.  189. 
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fund  l>cinp;  taken  into  account  with  the  other,  who  has  the  le^ 
1  ri^ht,  mid  tUo  wliole  of  the  benefit  or  the  whole  of  the  Iom  ;  i 
tlicii  he  who  has  the  legal  right  is  roallj  the  person  beneficial 
iiiterost^id  in  the  fund,  and  he  may  set  off  tliat  fund  against  a  de 
of  bin  own  due  to  tlic  bankrupt  (m). 

This  position  of  {Mirties  maj  be  illustrated  bj  two  recent  casefl 
F.  kept  two  accouutfit  at  a  liank,  one  private  and  the  other  i 
executor  of  a  per.'^on  whoso  residuary  legatee  he  was.  The  priva 
account  wa.s  overdrawn.  It  was  hold,  in  the  absence  of  any  inte 
fercnco  by  the  other  pc^n^ons  interested  in  the  will,  and  it  appea 
iiig  that  F.  had  assets,  apart  from  the  bank,  more  than  sufficiei 
to  meet  outstanding  claims  under  the  will,  that  on  the  bankniptc 
of  the  bank  he  was  entitled  to  set  off  the  amount  standing  in  hi 
favour  on  the  executorship  account  against  the  amount  claimed  b 
the  trustee  on  tlic  private  overdrawn  account,  he  being  in  tnit 
the  person  beneficially  entitled  to  the  former  (n). 

On  the  other  hand,  where  a  county  treasurer  kept  a  privat 
account  and  u  police  account  with  a  bank,  and  the  balance  wa 
against  him  on  the  fonner  but  in  his  favour  on  the  latter  nccouni 
it  wa.s  held,  on  his  bankruptcy,  that  the  bank  having  notice  tha 
the  county  had  a  beneficial  interest,  and  the  bankrupt  being  in 
dobtod  to  the  county  on  the  police  account,  it  was  against  equity  U 
let  the  bank  [my  off  the  private  debt  of  the  treasurer  to  them  witi 
county  money,  but  as  the  balance,  standing  at  the  bank  on  th< 
}K)lice  account  to  the  bankrupt's  credit,  exceeded  the  amount  dw 
from  him  to  the  county,  the  luink  was  entitled  to  retain  it  again^ 
the  ovcrdniwn  private  account.  The  decision,  therefore,  in  effeci 
was,  that  as  far  as  the  beneficial  interest  was  not  in  the  bankrupt 
the  persons  in  whom  the  l)eneficial  interest  really  wa.«s  viz.,  th< 
county,  had  an  rquity  to  inter|>ose  and  prevent  a  set-off;  but  bj 
regards  tlu^  surplus  there  was  no  such  equity,  and  the  bank  had  i 
right  to  take  the  surplus  (o). 


Proviftion  as 
to  Mtrnred 
creiUtur. 


§  3.— Proof  by  secured  Creditors. 

"  The  Bankruptcy  Act,  1869,"  enacts  that^- 

Sect.  40.  *'  A  creditor  holdinc  a  specific  security  on  the  propertjr  o 
the  bankrupt,  or  on  any  part  mereof,  may,  on  giving  up  hia  aecority 
prove  for  his  whole  debt. 

'^  He  shall  also  be  entitled  to  a  dividend  in  respect  of  the  balance  dui 
to  him  after  realizing  or  giving  credit  for  the  value  of  his  secarity,  ii 
manner  and  at  the  time  prescribed. 


(m)  Blackham,  J.,  Jiailry  v. 
Finch,  41  L.  J.  (N.  S.)  Q.  B.  87.  8a 

(n)  JioiUy  r.  Finch,  41  L.  J. 
(N.  S.)  Q.  B.  83. 


(o)  Ex  parte  Kingstony  Re  Grou 
40  L.  J.  (N.  S.)  Bankr.  91,  aa  ex 
plained  by  Blavkoam,  J.,'  in  Baili>\ 
V.  nnch,  41  L.  J.  (N.  S.)  Q.  B.  86, 8J 
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"A  creditor  holding  such  security  as  aforesaid  and  not  complying    Pa»tVII. 
with  the  foregoing  conditions  shall  be  excluded  from  all  share  in  any  C"^^-  X"f« 
dividend." 

"The  Bankruptcy  Rules,  1870,"  provide  that— 

Rule  99.  "A  secured  creditor,  unless  he  shall  have  realized  his 
security,  shall,  previously  to  being  allowed  to  prove  or  vote,  state  in  his 
proof  the  particulars  of  his  security  and  the  value  at  which  he  assesses 
the  same,  and  he  shall  be  deemed  to  be  a  creditor  only  in  respect  of 
the  balance  due  to  him  after  deducting  such  assessed  value  of  the 
security"  (/;). 

Rule  100.  "  Any  secured  creditor  so  proving  shall  be  bound  to  pay 
over  to  the  trustee  the  amount  which  his  security  shall  produce  beyond 
the  amount  of  such  assessed  value,  and  the  trustee  shall  be  entitled,  at 
any  time  before  realization  of  such  security  by  the  creditor,  to  redeem 
the  same  upon  payment  of  such  assessed  value." 

Rule  101.  **  The  proof  of  any  such  creditor  shall  not  be  increased  in 
the  event  of  the  security  realizing  a  less  sum  than  the  value  at  which 
he  has  so  assessed  the  same.** 

Sect.  12  of  "  The  Bankruptcy  Act,  1869,"  which  enacts  that  no 
creditor  in  respect  of  a  debt  proveable  in  bankruptcy  shall  have 
any  remedy  except  as  directed  by  tlie  act,  provides  thaft  "  this 
section  shall  not  aifect  the  power  of  any  creditor  holding  a  security 
upon  thp  property  of  the  bankrupt  to  realize  or  otherwise  deal 
with  such  security  in  the  same  manner  as  be  would  have  been 
entitled  to  realize  or  deal  with  the  same,  if  this  section  had  not 
been  passed"  {q ). 

Sect.  16  enacts  that  "a  secured  creditor  shall  for  the  purpose  of 
voting  be  deemed  to  be  a  creditor  only  in  respect  of  the  balance 
(if  any)  due  to  him  alter  deducting  the  value  of  his  security;  and 
the  amount  of  such  balance  shall,  until  the  security  bo  realized, 
be  determined  in  the  prescribed  manner.  He  may,  however,  at 
or  previously  to  the  meeting  of  creditors,  give  up  the  security  to 
the  trustee,  and  thereupon  he  shall  rank  as  a  creditor  in  respect  of 
the  whole  sum  due  to  him;"  and  the  same  section  proceeds  to  say 
that  "a  secured  creditor  shall  in  this  act  mean  any  creditor  hold- 
ing any  mortgage,  charge,  or  lien  on  the  bankrupt's  estate,  or  any 
part  thereof,  as  security  for  a  debt  due  to  him"  (r). 

The  above  provisions  are  in  accordance  with  an  established  rule 
in  bankruptcy  that  a  secured  creditor  must  give  up  his  security 
before  he  proves  for  his  debt,  or  must  realize  his  security  and 
prove  for  the  balance  only  («). 

{p)  See  Rale  117,  antet  p.  331.  where  bills  of  lading  were  held,  under 

(^)  See  the  section,  ante,  p.  315.  special  circumstances,  to  be  securities 

( r)  See  the  entire  section,  ante^  p.  for  the  amount  of  bills  of  exchange 

265.  accepted  and  made  paprable  on  de- 

(#)  See  Ex  parte  Brett,  In  re  Uvery  of  the  bills  of  ladmg. 

Howe,  40  L.  J.  (N.  S.)  Bankr.  64, 
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§  4.— Proof  in  the  Case  of  Rent  and  Payments  dce  at 

STATED  Periods. 


"The  Bankriiptcj  Act,  1869,"  enacts  that — 

Pnwfin  Sect  35.  ^*  When  any  rent  or  other  payment   falls    dae    at  stated 

^ncruSi      periods,  and  the  order  of  adjudication  is  made  at  anj  time  other  than 

coJ  piiyincnu    onc  of  Hucli  periods,  the  person  entitled  to  such  rent  or  payment  may 

prove  for  a  proportionate  part  thereof  up  to  the  day  of  the  adjudication 

as  if  such  rent  or  payment  grew  due  from  day  to  day/' 


»> 


As  to  distraining  for  balance  of  rent  after  insufficient 
see  sect  34,  ante,  p.  328. 


§  5. — Proof  where  Persons  Injured  by  Disclaimeb  op 

onerous  Property. 

In  the  case  of  onerous  property  of  the  bankrupt  disclaimed  by 
the  trustee  under  the  power  conferred  by  sect  23  (see  ante,  p.  S26), 
that  section  enacts,  that  <*any  person  injured  by  the  openitioa  of 
this  section  shall  be  deemed  a  creditor  of  the  bankrupt  to  the 
extent  of  such  injury,  and  may  accordingly  prove  the  same  as  a 
debt  under  the  bankruptcy." 

That  means  tJiat  he  is  to  be  a  creditor  in  respect  of  what  be 
would  have  been  entitled  to  recover  against  the  bankrupt,  if  the 
bankrupt  had  remained  solvent  (t). 

Where  a  bankrupt  was  lessee  of  premises  for  a  term  of  years, 
at  an  annual  rent  of  500/.,  and  the  trustee  disclaimed  the  lease 
under  sect.  23,  and  the  landlord  was  unable  to  relet  the  premisei 
at  so  high  a  rent,  it  was  contended  that  the  injory  occasioned  to 
the  landlord  by  the  operation  of  the  act  was  the  amount  he  coold 
have  got  in  the  bankruptcy  by  reason  of  his  right  of  action  being 
gone  against  the  bankrupt,  an  amount  therefore  dependent  on  the 
dividend;  but  it  was  held  that  the  landlord  was  entitled  to  prove 
for  the  difference  between  the  rent  agreed  to  be  paid  for  the  residue 
of  the  term,  and  its  value  under  existing  circumstances  («)• 

The  same  principle  applies  to  every  ordinary  contract  not  per* 
formed  at  the  time  of  bankruptcv  and  put  an  end  to  by  sect  23, 
as,  for  example,  a  contract  to  make  a  railway.  There  the  obvious 
extent  of  the  injury  is  the  difference  between  the  sum  for  whieh 
the  bankrupt  had  covenanted  to  make  it  and  the  sum  for  which 
somebody  else  will  covenant  to  complete  it  No  doubt  in  esti- 
mating the  amount  of  damage  when  propertv  is  delivered  up,  that 
fact  must  be  taken  into  consideration,  and  if  the  owner  can  get  as 
much  for  the  use  of  it,  after,  as  he  did  before  the  bankruptcy,  then 


(t)   Ex  parte   Llynri   Coal  and      Bankr.  R. 
Iron  Co.,  In  re  Hide,  41  L.  J.  (N.  S.)  (m)  Ibid, 
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the  damage  would  be  nil.    If  be  cannot  get  as  much,  he  is  en-    Paut  vii. 
titled  to  prove  for  the  difference (ar).  ^"^''-  ^'"- 


§  6. — Proof  against  Separate  Estates. 

Prior  to  the  Bankruptcy  Act  of  1861,  although  a  proof  could  be 
made  against  both  the  joint  and  separate  estates,  where  the  person 
had  executed  a  joint  and  several  guarantee  or  bond,  or  a  joint  and 
several  contract,  jet  the  creditor  could  not  receive  a  dividend  upon 
l>oth  estates,  and  he  had  to  elect  on  which  he  would  receive  the 
dividend  (y).  This  was  first  altered  by  the  Act  of  1861,  but  the 
alteration,  then,  was  confined  to  bills  of  exchange  and  promissory 
notes  (z). 

"  The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  37.  "  If  any  bankrupt  is  at  the  date  of  the  order  of  adjudication  proof  in 
liable  in  respect  of  distinct  contracts  as  member  of  two  or  more  distinct  ^^^j^^ 
firms,  or  as  a  sole  contractor,  and  also  as  member  of  a  firm,  the  circum-  oonta^ 
stance  that  such  firms  are  in  whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  in  respect  of  such  contracts,  against  the 
properties  respectively  liable  upon  such  contracts." 

The  construction  of  this  section  is,  that  wherever  there  is  a  joint 
and  separate  contract  and  joint  and  separate  estates  being  ad* 
ministered  in  bankruptcy,  the  creditor  shall  be  entitled  to  prove 
against  both  estates  ;  and  not  merely  to  prove,  but  to  receive  divi- 
dends (a). 

A  joint  and  several  promissory  note  is  a  distinct  separate  con- 
tract and  a  distinct  joint  contract  within  this  section,  notwith- 
standing it  is  on  the  same  piece  of  paper  {b). 


§  7. — Rules  relating  to  Proof  of  Debts. 

**  The  Bankruptcy  Rules,  1870,"  contain  the  following  rules  re- 
lating to  the  pix)of  of  debts  : — 

Rule  67.  "  A  creditor  may  prove  his  debt  at  any  duly  summoned  secu.  26  voA 
meeting  of  creditors,  or  at  any  time  before  the  meeting,  by  delivering  **• 
or  sending  through  tlie  post  in  a  prepaid  letter,  before  the  appouitment 

(x)    See    jadgment   of    MeUish,  (r)  24  &  25  Vict.  c.  134,  s.  162, 

L.  J.,  Ese  parte  Llynvi  Coal  and  this  statnte  is  now  repealed. 

Iran  Cn.,  In  re  Hide,  4 1  L.  J.  (N.  8.)  (tf )     £x   parte    Honey,    In    re 

Bankr.  5.  JeJFery,  41  L.  J.  (N.  S.)  Bankr.  9. 

(y )  (rohhrnid  v.  Cazenore,  7  H.  L.  (Jh)  Ibid, 
Cas.  785;  29  L.  J.  (N.  S.)  Bankr.  17. 
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Paut  vii.    of  a  creditor's  trustee,  to  the  registrmr  of  the  court,  and  after  the  appoiit- 
V^^^Li^^''*  ineiit  of  a  creditor*s  trustee  to  such  trustee,  an  lUQidavit  according  to  tht 

form  in  the  schedule/* 

Sect  S6.  liule  68.  '*  The  affidavit  may  be  made  by  himself  or  by  any  aeent,  <r 

any  clerk  or  other  person  in  his  employment,  but  if  the  affidavit  ii 

made  by  an  agent  or  clerk  it  shall  state  that  he  ia  authorized  by  tlie 

creditor  to  make  the  affidavit,  and  that  it  is  witihin  his  own  knowledii 

that  the  debt  was  incurred  for  the  consideration  stated,  and  that  to  tie 

best  of  his  knowledge  and  belief  the  debt  still  remains  unpaid  and  n- 

satisiied.*' 

H«ct.  80,  Rule  69.  **  A  company  or  other  body  incorporated  or  antiioriied  to 

'^'^'  sue  may  prove  their  debt  by  an  agent,  according  to  the  form  in  the 

schedule. 
Sects.  17, 26.        Kule  70.  "  A  registrar  in  his  capacity  of  trustee  may  admit  proofi^ 
and  upon  sufficient  cause  shown,  disallow  any  proof  to  which  objeetiM 
may  be  taken  at  the  first  or  any  other  meeting  of  creditors." 
Sect  14.  Kule  71.  ^*  Where  a  trustee  has  been  appointed  by  the  creditors,  tbs 

proofs  of  debts  that  have  been  received  by  the  registrar  shall  be  girao 
over  to  the  trustee,  but  the  registrar  shall  make  and  file  a  list  of  ndi 
proofs  on  the  proceedings." 
Sects,  u  and       Kule  72.  "  A  creditor's  trustee  as  soon  as  may  be  after  his  appoint- 
^^'  ment,  and  after  the  receipt  of  a  proof  of  a  debt,  shall  examine  enrj 

proof  and  the  grounds  of  the  debt,  and  in  writing  reject  or  admit  it, 
in  wliole  or  in  part,  or  require  further  evidence  in  support  thereof,  and 
when  he  shall  a<dmit  or  reject  any  claim  he  shall  give  notice  thereof  ia 
writing  to  tlie  creditor,  stating,  in  case  of  rejection,  the  grooodi 
thereof." 

Rule  73.  If  at  any  time  ailer  the  admission  of  any  debt  by  the  tnzitee 
he  sliall  have  reason  to  believe  tliat  such  debt  has  been  improper]/ 
admitted,  he  may  apply  to  the  registrar,  upon  affidavit  setting  forth  iht 
facts,  for  a  day  to  be  appointed  lor  the  court  to  consider  the  propriety 
of  expunging  tlie  proof  or  reducing  the  amount  thereof" 

Kule  74.  *'  Any  creditor  dissatisfied  with  the  decision  of  the  trustee  in 
respect  of  a  proof,  may,  within  fourteen  days  after  the  receipt  of  the 
notice  from  the  trustee,  apply  to  the  court  to  vary  or  reverse  the  de- 
cision, and  the  creditor  shall  give  notice  to  the  trustee  thereof  seren 
days  before  the  day  so  fixed." 
Sect.  20,  Rule  75.  "  The  trustee  in  every  bankruptcy  shall  send  to  tlie  registrv 

*"'•  '•  of  tlie  court  in  which  such  bankruptcy  is  pending  a  copy  certified  by 

him  of  every  resolution  of  a  meeting  of  creaitors,  and  shall  also,  on  the 
first  day  of  every  month,  send  to  the  said  registrar  a  certified  list  of  all 
proofs,  if  any,  tendered  during  the  month  next  preceding,  distinguishing 
m  such  list  the  proofs  admitted,  tliose  rejected,  and  such  as  stand  over 
for  further  consideration." 

Rule  76.  *^  Any  separate  creditor  of  any  bankrupt  shall  be  at  liberfy 
to  prove  his  debt  under  any  adjudication  of  bankruptcy  made  against 
such  bankrupt  jointly  with  any  other  person  or  persons.  And  under 
every  such  adjudication  distinct  accounts  shall  be  kept  of  the  joint 
estate  and  also  of  the  separate  estate  or  estates  of  each  bankrupt,  and 
the  separate  estate  shall  be  applied  in  the  first  place  in  satisfaction  of 
the  debts  of  the  separate  creditors.  And  in  case  there  shall  be  an 
overplus  of  the  separate  estate,  such  overplus  shall  be  carried  to  the 
account  of  the  joint  estate.  And  in  case  there  shall  be  an  overplus  of 
tlie  joint  estate,  such  overplus  shall  be  carried  to  the  account  of  the 
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separate  estates  of  each  bankrupt  in  proportion  to  the  right  and  interest    pakt  vrr. 
of  each  bankrupt  in  the  joint  estate.    And  the  cost  of  taking  such  ac-  Chap,  xni. 
counts  shall  be  paid  out  of  the  joint  and  separate  estates  respectively  as 
the  court  shall  direct.** 

Rule  77.  ^^  Upon  all  debts  or  sums  certain,  payable  at  a  certain  time 
or  otherwise,  whereupon  interest  is  not  reserved  or  agreed  for,  and 
which  shall  be  overdue  at  the  date  of  the  order  of  adjudication  and 
proveable  in  bankruptcy,  the  creditor  shall  be  entitled  to  prove  for  in- 
terest, to  be  calculated,  at  a  rate  not  exceeding  four  pounds  per  centum 
per  annum,  up  to  the  date  of  the  said  order,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable 
by  virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the  time 
of  payment.  Any  creditor  may  prove  for  a  debt  not  payable  when  the 
bankrupt  committed  an  act  of  bankruptcy,  and  be  entitled  to  prove  such 
debt  as  if  the  same  was  payable  presently,  and  receive  dividends  equally 
with  the  other  creditors,  aeductmg  only  thereout  a  rebate  of  interest  at 
the  rate  of  five  pounds  per  centum  per  annum,  computed  from  the  de- 
claration of  a  dividend  to  the  time  when  the  debt  would  have  become 
payable,  according  to  the  terms  upon  which  it  was  contracted. 

Kule  118.  *^The  trustee  shall,  within  seven  days  of  his  fdlowing  or 
disallowing  a  proof,  file  such  proof  with  the  registrar  with  a  memo* 
randum  thereon  of  his  allowance  or  disallowance  thereofl" 


No.  32.  Affidavit  for  Proof  of  Debt  with  or  without  Security. 

In  the  London  Court  of  Bankruptcy  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

1  of  make  oath  and  say : — 

1.  That  the  said  A.  B.  was  at  the  date  of  the  order  of  adjudication 
and  still  is  justly  and  truly  indebted  to  me  in  the  sum  of  for  {state 

consideration)  for  which  said  sum  or  any  part  thereof  I  say  that  I  have 
not  nor  hath  any  person  by  my  order  or  to  my  knowledge  or  belief  for 
my  use  had  or  received  any  manner  of  satisfaction  or  security  whatso- 
ever, save  and  except  the  following : — 

[Here  set  out  the  particulars  of  the  security^  and  the  value  at  which  the 
creditor  has  assessed  the  same^  or  if  hills  be  held  specify  them  in  the 
schedule,"] 


Date. 

Drawn. 

Acceptor. 

Amount. 

Date  when  due. 

' 

K^worn  at 
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Pakt  yii.        I  appoint  C.  D.,  of,  &c.,  my  proxy  in  the  above  matter. 
Cukr.  xm.  E.  F.  [or  G.  H.  of  in  partnership  name]. 

[  When  affidavit  is  made  by  a  clerk  alter  the  form  accordingly  and  add 
the  following  J]  That  I  am  a  person  in  the  employ  of  C.  D.,  and  that  I 
am  duly  anthorized  by  him  to  make  this  affidavit,  and  that  it  is  within 
my  own  knowledge  that  the  aforesaid  debt  was  incurred,  and  for  the 
consideration  above  stated,  and  that  such  debt  to  the  best  of  my  know- 
ledge and  belief  still  remains  unpud  and  unsatisfied.] 

No.  33.  Proxy  (when  not  added  to  Proof). 

"  The  Bankruptcy  Act,  1869." 

Secta.  16  md       In  the  London  Bankruptcy  Court  [or  the  county  court  of 
•0.  j»r.  8.  i^oiden  at  ]. 

BoiM  M,  60.  In  the  matter  of  A.  B.  of  ,  a  bankrupt 

I,  M.  N.  of  ,  do  hereby  appoint  F.  K.  of  ,  as  my  proxy  in 

this  matter,  excepting  as  to  the  receipt  of  dividend. 
As  witness  my  hand  this  day  of 

M.  N.  [for  self  and  partners.] 
Signed  by  the  said  M.  N.  in  the  presence 
ofX.Y.  of 

Note. — When  the  creditor  desires  that  his  proxy  should  receive  dividends 
he  should  strike  out  the  words  "  excepting  as  to  the  receipt  of  dividends^ 
putting  his  initials  thereto. 

No.  34.  Affidavit  of  Proof  of  Debt  by  Agent  of  a  Company. 

"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

I  ,  of  ,  secretary  [or  manager  or  other  officer]  of 

[here  state  name  of  corporation']  make  oath  and  say  that  I  am  duly  autho* 
nzed,  under  the  seal  of  the  [here  set  out  the  name  and  style  of  the  corpora- 
tion], to  make  the  proof  of  debt  on  its  behalf  [then  foUow  last  ajfidaoilf 
cUteringfonn  accordingly] 
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DISTRIBUTION  OP  BANKRUPTS  PROPERTY. 

§  1. — Dividends. 
§  2.— Priobitibs. 


§  1. — Dividends. 

"  The  Bankruptcy  Act,  1869,"  contains  the  following  provisions 
relating  to  dividends  :— 

Sect.  41.  **  The  trustee  shall  from  time  to  time,  when  the  committee  of  Distribution 
inspection  determines,  declare  a  dividend  amongst  the  creditors  who  o'di^w«»<i»- 
have  proved  to  his  satisfaction  debts  proveable  in  oankniptcy,  and  shall 
distribute  the  same  accordingly ;  ana  in  the  event  of  his  not  declaring 
a  dividend  for  the  space  of  six  months,  he  shall  summon  a  meeting 
of  the  creditors,  and  explain  to  them  his  reasons  for  not  declaring  the 
same.*' 

Sect.  42.  "  In  the  calculation  and  distribution  of  a  dividend  it  shall  be  Prorision 
obligatory  on  the  trustee  to  make  provision  for  debts  proveable  in  bank-  SjiST^*'^" 
ruptcy  appearing  from  the  bankrupt's  statements,  or  otherwise,  to  be  dittanee'&e. 
due  to  persons  resident  in  places  so  distant  from  the  place  where  the 
trustee  is  acting  that  in  the  ordinary  course  of  communication  they  have 
not  had  sufficient  time  to  tender  their  proofs,  or  to  establish  them  if  dis- 
puted, and  also  for  debts  proveable  in  bankruptcy,  the  subject  of  claims 
not  yet  determined.** 

Sect.  43.  **  Any  creditor  who  has  not  proved  his  debt  before  the  decla-  w«ht  of 
ration  of  any  dividend  or  dividends  shall  be  entitled  to  be  paid  out  of  ^^^  ^^® 
any  monies  for  the  time  being  in  the  hand  of  the  trustee  any  dividend  proved  debt 
or  dividends  he  may  have  failed  to  receive  before  such  monies  are  made  J^jJJ  J^" 
applicable  to  the  payment  of  any  future  dividend  or  dividends,  but  he  diridend. 
shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared 
before  his  debt  was  proved  by  reason  that  he  has  not  participated 
therein.** 

Sect.  44.  "  When  the  trustee  has  converted  into  money  all  the  property  Final 
of  the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint  opinion  of  himself  '**^*<*«»*' 
and  of  the  committee  of  inspection,  be  realized  without  needlessly  pro- 
tracting the  bankruptcy,  he  shall  declare  a  final  dividend,  ana  give 
notice  of  the  time  at  which  it  will  be  distributed.** 

Sect.  45.  *^  The  bankrupt  shall  be  entitled  to  any  surplus  remaining  Bankrnpt 
after  payment  of  his  creditors,  and  of  the  costs,  charges,  and  expenses  JJ^^JJJ  ^ 
of  the  bankruptcy.*' 

Sect.  46.  **No  action  or  suit  for  a  dividend  shall  lie  against  the  trustee,  Noaetkm 
but  if  the  trustee  refuses  to  pay  any  dividend  the  court  may,  if  it  thinks  for  diTidend. 

D.      VOL.  U.  A  A 
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paet  VII.    fit,  order  the  trustee  to  pay  the  wune^  and  also  to  pmj  out  of  hii  own 
ciiAF.  XIV.   monies  interest  thereop  for  the  time  that  it  U  withheld^  aod  the  coiti  of 
the  application.'* 


Joint  creditor 
umy  prore 
for  purpuKO  of 
voting. 


Joint  and 

•oparmte 

divideiHlf. 


Fi»feiturc  of 
dividend! 
after  Ave 
jrvan'  non- 
claim. 


Tntetctt  on 
debti. 


Sect.  41. 


Joint  Creditors.^ — 

Sect.  103.  ^'  If  one  partner  of  a  firm  is  adjudged  bankrupt,  anj  creditor 
to  whom  the  bankrupt  is  indebted  jointly  with  the  other  partners  of  the 
firm,  or  any  of  them,  may  prove  his  debt  for  tlie  purpose  of  yotios  st 
any  meeting  of  creditors,  and  shall  be  entitled  to  vote  thereat,  but  uuH 
not  receive  any  dividend  out  of  the  separate  property  of  the  bankrapt 
until  all  tlie  separate  creditors  have  received  the  full  amount  of  their  re- 
spective debts. ' 

Sect.  104.  *'  AVliere  joint  and  separate  properties  are  being  administerei 
dividends  of  tlie  joint  and  separate  properties  shall,  subject  to  any  order 
to  the  contrary  that  may  be  made  by  the  court  on  the  amplication  of  sny 
person  interested,  be  declared  together ;  and  the  expenses  of  and  incideot 
to  sucli  dividends  shall  be  fairly  apportioned  by  tlie  trustee  between  the 
joint  and  separate  [)roperties,  regard  being  had  to  the  work  done  for  and 
the  benefit  received  by  each  property." 

Unclaimed  Dividends."] — 

Sect.  116.  ^'  Where  any  dividends  remain  unclaimed  for  five  jrears  then 
and  * 
and 

direct,  ^ , „       

or  any  court  autliorized  by  him  majr,  by  reason  of  the  disability  or  ab- 
sence beyond  seas  of  tlie  person  entitlea  to  the  sum  so  vested,  or  for  any 
other  reason  appearing  to  him  sufficient,  direct  that  the  said  sum  shJI 
be  repaid  out  of  money  provided  by  parliament** 

Interest  on  Debts,] — 

Sect.  36.  "  Interest  on  any  debt  proveable  in  bankruptcy  may  be 
allowed  by  the  trustee  under  the  same  circumstances  in  which  interest 
would  have  been  allowable  by  a  jury  if  an  action  had  been  brought  for 
such  debt." 


ankruptcy  Rules  respecting  Dividends."]^^^^  The  Bankruptcj 
30,  1870,"  contuiii  the  followiog  provieiona  respecting  divi- 


Bank 

RulcB 
dends : — 

Rule  131.  *^  Where  a  dividend  is  intended  to  be  declared,  the  tmitee 
shall  give  reasonable  notice  thereof  to  such  of  the  creditors,  mentioned 
in  the  bankrupt's  statement,  as  shall  not  have  proved  their  debts,  and 
the  notice  shall  also  be  gazetted." 

Rule  132.  "  Notice  of  a  dividend  having  been  declared  shall  be  gacetted 
by  the  trustee  according  to  the  form  in  tlie  schedule,  and  he  shall  also 
send  a  notice  to  each  creditor  who  has  proved,  showing  the  amount  of 
the  dividend,  and  when  and  where  it  is  payable." 

Rule  133.  ^*The  amount  of  the  dividend  may,  at  the  risk  of  the  creditor, 
be  transmitted  to  a  creditor  by  registered  post  letter,  inclosing  a  cheque 
or  post-office  order,  less  the  cost  of  remittance,  upon  his  returning  the 
n«.tice  to  the  trustee  with  the  receipt  attached  to  it  duly  signed,  or  it 
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shall  be  paid  upon  the  production  of  the  notice  and  the  receipt  to  the    Paet  vii. 
trustee  at  the  time  mentioned  in  the  notice."  Cha>.  Xiv. 

Rule  134.  **AI1  bills  of  exchange  or  other  negotiable  securities  upon 
which  proof  has  been  made  must  be  exhibited  to  the  trustee  before  pay- 
ment of  dividend." 

Rule  135.  "  A  creditor  may  apply  for  the  payment  of  a  dividend  with-  8«ct.  46. 
held  by  a  trustee  by  sending  or  giving  to  the  registrar  and  the  trustee  a 
notice  according  to  the  form  in  the  schedule,  and  the  court  may,  if  it 
shall  see  fit,  make  an  order  upon  such  application  for  the  payment 
of  the  dividend  without  requiring  the  attendance  of  the  creditor 
thereat." 

Rule  136.  "A  creditor  who  is  desirous  of  giving  credit  for  the  value  Sect.  40. 
of  his  security,  in  order  to  entitle  him  to  a  dividend  in  respect  of  the 
balance  of  his  debt  after  deducting  the  assessed  value,  shall  give  notice 
thereof  to  the  trustee,  and  the  value  of  his  security  shall  be  determined 
in  the  same  manner  as  the  value  of  the  security  is  to  be  determined,  as 
prescribed  with  reference  to  the  balance  upon  which  a  secured  creditor 
may  vote,  and  such  creditor  shall  give  credit  for  the  value  within  four- 
teen days  after  he  shall  be  called  upon  by  the  trustee  so  to  do,  unless  he 
shall  be  out  of  England,  and  then  within  such  reasonable  time  as  the 
trustee  may  fix,  having  regard  to  the  means  of  communication  between 
England  and  the  place  where  the  creditor  may  be,  and  in  default  thereof 
shall  be  deemed  to  be  fully  secured.  If  the  trustee  or  any  other  creditor 
shall  be  dissatisfied  with  the  value  put  on  the  security,  Uie  trustee  may 
require  the  security  to  be  realized." 

Rule  137.  "Where  the  produce  of  the  estate  of  a  bankrupt  is  sufficient  8ect4«. 
to  pay  twenty  shillings  in  the  pound  and  interest  as  hereinafter  men- 
tioned, and  to  leave  a  surplus,  such  surplus  shall  be  paid  by  the  trustee 
to  such  bankrupt,  his  executors,  administrators,  or  assigns ;  and  every 
such  bankrupt  shall  be  entitled  to  recover  the  remainder,  if  any,  of  the 
debts  due  to  him ;  but  such  surplus  shall  not  be  paid  until  all  the  cre- 
ditors who  have  proved  shall  have  received  interest  upon  their  debts  to 
be  calculated  ana  paid  at  the  rate  and  in  the  order  following,  viz.,  all 
creditors  whose  debts  are  by  law  entitled  to  carry  interest  in  the  event 
of  a  surplus  shall  first  receive  interest  on  such  debts  at  the  rate  of  interest 
reserved  or  by  law  pavable  or  proveable  thereon,  to  be  calculated  from  the 
date  of  the  order  of  adjudication ;  and  after  such  interest  shall  have 
been  paid,  all  other  creditors  who  have  proved  shall  receive  interest  on 
their  debts  from  such  date  at  the  rate  of  four  pounds  per  centum  per 
annum." 

"The  Bankruptcy  Rules,  1871,"  require  the  trustee,  upon  the 
declaration  of  a  dividend,  to  send  to  the  comptroller  a  list  of  credi- 
tors who  have  proved,  showing  the  amount  of  proof  and  divi- 
dends (a). 

No.  49.  Notice  in  Gazette  of  intended  Dividend, 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  , 

holden  at  ]. 

A  dividend  is  intended  to  be  declared  in  the  matter  of  A.  B.,  of 
,  adjudicated  a  bankrupt  on  the  day  of  ,  187     . 

(a)  Rale  17.  See  this  rule  with  others  relating  to  the  close  of  the  bank- 
ruptcy, post,  p.  367. 

A  a2 


356  DISTRIBUTION  OF  BANKRUPT'S  PROPERTT. 

Paet  VII.        Creditors  wlio  have  not  proved  their  debts  by  the  day  of  , 

Cfii^r.xiy.    187     ,  will  be  excluded. 

Dated  this  day  of  ,  187     . 

G.  H.,  trustee. 

No.  60.  Application  by  Creditor  for  Order  for  Trustee  to  pay  Dividend 

and  Order  thereon, 

"  The  Bankruptcy  Act.  1869." 

Sect  46.  In  the  London  Bankruptcy  Court  [or  the  county  court  of  , 

holden  at  J. 

Rale  ISA.  In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

I,  F.  K.  of  ,  make  application  to  this  court  for  an  order  to  be 

made  upon  the  trustee  to  pay  the  dividend  in  this  bankruptcy  due  to  me, 
with  interest  thereon  for  tne  time  it  has  been  withheld  from  me,  that  is 
to  say,  from  the  day  of  ,  187     ,  on  which  day  I  applied 

to  the  trustee  for  its  pa^^ment  to  me,  and  also  to  pay  to  me  the  costs  of 
this  application. 

Dated  this  day  of  ,  187     . 

F.  K. 

Upon  the  reading  of  this  application,  and  upon  hearing  the  trustee 
[ana  the  creditor,  where  he  has  been  required  to  attend  and  has  attended]^ 
it  is  ordered  that  the  trustee  do  forthwith  pay  to  the  said  F.  K.  the  sum 
of  pounds,  the  amount  of  such  dividend. 

And  it  is  further  ordered  that  the  trustee  do  pay  to  the  said  creditor 
at  the  same  time  the  sum  of  ,  for  interest  on  such  dividend,  being 

at  tlie  rate  of  5^.  per  cent,  for  the  time  that  its  payment  has  been  with- 
held, together  with  a  further  sum  of  for  the  costs  of  this  appli- 
cation. 

Given  under  the  seal  of  the  court  this  day  of  ,  187    . 

By  the  court, 

Registrar. 

(Jfthe  court  does  not  order  payment^  then^  after  the  words  "  it  is  ordered''^ 

insert  tlie  order  made,) 

3.  Notice  in  Gazette  of  Dividend  declared  (b). 
In  the  London  Bankruptcy  Court  [or  the  county  court  of 


holden  at 


'■ 


Rule  182,  A  dividend  of  shillings  in  the  pound  has  been  declared 

'  '  in  the  matter  of  A.  B.  of  adjudicated  bankrupt  on  the 

day  of  ,  and  will  be  paid  by  me  at  [here  set  oui  fully  the  place 

where  the  dividend  will  be  paid]  on  and  after  tne  day  of 

187    . 

Dated  this  day  of 

Trnstee. 

(ft)  "The  Bankruptcy  Rules,  1871." 
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§  2.— Priorities.  ^p^*»t  vi i. 

Priority  of  certain  Debts.']— ''The  Bankruptcy  Act,   1869,"  '' '" 

enacts  that — 

Sect.  32.  "  The  debts  hereinafter  mentioned  shall  be  paid  in  priority  Preferential 
to  all  other  debts.     Between  themselves  such  debts  shall  rank  equally,  ^^^^ 
and  shall  be  paid  in  full,  unless  the  property  of  the  bankrupt  is  insuffi- 
cient to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions 
between  themselves ;  that  is  to  say, 

(1.)  All  parochial  or  other  local  rates  due  fi*om  hira  at  the  date  of  the 
order  of  adjudication,  and  having  become  due  and  payable 
within  twelve  months  next  before  such  time,  all  assessed  taxes, 
land  tax,  and  property  or  income  tax  assessed  on  him  up  to  the 
fifth  day  of  April  next  before  the  date  of  the  order  of  adjudica- 
tion, and  not  exceeding  in  the  whole  one  yearns  assessment: 
(2.)  All  wages  or  salary  of  any  clerk  or  servant  in  the  employment 
of  the  bankrupt  at  the  date  of  the  order  of  adjudication,  not 
exceeding  four  months*  wages  or  salary,  and  not  exceeding  fifty 
pounds  ;  all  wages  of  any  labourer  or  workman  in  the  employ- 
ment of  the  bankrupt  at  the  date  of  the  order  of  adjudication, 
and  not  exceeding  two  months*  wages : 
Save  as  aforesaid,  all  debts  proveable  under  the  bankruptcy  shall  be 
paid  pari  passu" 

Priorities  in  other  Cases,] — Apart  from  the  priority  of  payment 
of  debts  of  a  certain  description,  above  considered,  and  of  the 
question  of  a  8ecm*ed  creditor,  as  distinguished  from  the  body  of 
creditors,  questions  of  priority  may  arise  otherwise,  and  the 
Bankruptcy  Act  expressly  empowers  the  court  to  decide  ail  ques- 
tions of  priorities  (c). 

Thus,  where  two  bills  of  sale  of  the  same  goods  were  given  in 
succession  by  the  bankrupt,  and  duly  registered,  and  the  goods  were 
taken  possession  of  by  the  holder  of  the  second  bill  before  the  act 
of  bankruptcy,  and  sold  after  adjudication,  on  the  question  as  to 
who  was  entitled  (the  proceeds  of  the  sale  having  been  in  the 
meantime  paid  into  court),  the  court  held,  that  the  holders  of  the 
bills  of  sale  were  entitled  to  the  proceeds  as  against  the  trustee, 
and  as  between  themselves  directed  the  holder  of  the  first  bill  to 
be  paid  his  claim,  and  what  remained  to  go  to  the  holder  of  the 
second  bill,  the  costs  of  all  parties  to  be  the  first  charge  (d). 

It  is  to  be  observed,  that  in  the  case  of  bankruptcy  the  question 
of  priority  of  the  dififerent  creditors  inter  se,  must  be  governed  by 
the  law  of  the  country  where  the  bankruptcy  takes  place,  and 
where  the  assets  of  the  company  are  being  administered  (e). 

Creditors  of  Partnership  where  one  Partner  Bankrupt,] — If 
one  partner  of  a  firm  is  adjudged  bankrupt,  any  creditor  to  whom 

(c)  See  sect  72,  ante,  p.  203.  (e)  Judgment  of  Mellish,  L.  J., 

{d)  Ex    parte  Allen  and  Page,  Exparte  Melhaum,Inre  Melbourn, 

Re   Middleton,   40   L.   J.  (N.    S.)  40  L.  J.  (N.  S.)  Bankr.  25. 

Bankr.  17. 


DISTRIBUTION  OF  BANKRUPT'S  PROPEBTT. 


PAmTYii.    the  bankrupt  i»  indebtoil  jointly  with  the  other  partners,  although 

cukr.xiv,   entitled  to  prove  his  debt  and  vote,  is  not  entitled  to  receive  any 

dividend  out  of  the  separate  property  of  the  bankrupt  until  all  the 

separate  creditoi*s  have  received  the  full  amount  of  their  respective 

debts  (/). 

Lender  of  Money  on  Receipt  of  Share  of  Profits.'] — In  the 
event  of  any  trmler,  that  is  to  say,  a  person  engaged  in  any  trade 
or  undertaking,  being  adjudged  a  bankrupt,  or  entering  into  an 
arrangement  to  pay  his  creditors  less  than  twenty  shillings  in  the 
pound,  or  dying  in  insolvent  circumstances,  the  lender  of  any  loan 
to  him,  uj)on  a  contract  that  the  lender  shall  receive  a  rate  of  inte- 
rest varying  with  the  profits,  or  receiving  a  share  of  the  profits,  is 
not  entitled  to  recover  any  portion  of  his  principal,  or  of  the  profits 
or  interest,  imtil  the  claims  of  the  other  creditors  of  the  trader  for 
valuable  consideration,  in  money  or  money's '  worth,  have  been 
satisfied  {g). 

Even  if  the  lender  has  a  mortgage  on  the  trader's  property  to 
secure  the  money  lent  (the  loan  being  expressly  within  the  above 
act),  it  must  be  treated  as  subject  to  the  contingency  of  the  tradei^s 
bankruptcy,  in  which  case  the  lender  or  his  trustee  must  concur 
in  a  sale  of  the  mortgaged  property  for  the  benefit  of  creditors  (A). 

Apprentices  and  Articled  Clerks.'] — As  to  the  payment  of  a  sum 
of  money  to  apprentices  and  articled  clerks,  see  ante^  p.  328. 

(/)  See  sect  103,  ante^  p.  354.  {anie  p.  203)  gare  the  power  to  corn- 
er) 28  &  29  Vict.  c.  86,  8.  5.  pel  the  parties  to  effect  a  sale,  and  that 
Ih)  Ex  parte  Maearthur,  In  re  sect.  95,  sabs.  1  (ante  p.  321)  is  to  be 

RarMden,  40  L.  J.  (N.  S.)  Bankr.  read  subject  to  28  &  29  Vict,  c.  86. 

87,  where  it  was  held  that  sect  72 
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§  1. — Close  op  Bankruptcy. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect  47.  "  When  the  whole  property  of  the  bankrupt  has  been  realized  ciote  of 
for  the  benefit  of  his  creditors,  or  so  much  thereof  as  can,  in  the  joint  ***»k™P*<5y« 
opinion  of  the  trustee  and  committee  of  inspection,  be  realized  without 
needlessly  protracting  the  bankruptcy,  or  a  composition  or  arrangement 
has  been  completed,  the  trustee  snail  make  a  report  accordingly  to  the 
court,  and  the  court,  if  satisfied  that  the  whole  of  the  property  of  the 
bankrupt  has  been  realized  for  the  benefit  of  his  creditors,  or  so  much 
thereof  as  can  be  realized  without  needlessly  protracting  the  bankruptcy, 
or  that  a  composition  or  arrangement  has  been  completed,  shall  make 
an  order  that  the  bankruptcy  has  closed,  and  the  bankruptcy  shall  be 
deemed  to  haye  closed  at  and  after  the  date  of  such  order. 

"A  copy  of  the  order  closing  the  bankruptcy  may  be  published  in  the 
London  Gazette,  and  the  production  of  a  copy  of  such  gazette  containing 
a  copy  of  the  order  shall  be  conclnsiye  eyidence  of  the  order  haying  been 
made  and  of  the  date  and  contents  thereof.** 

No.  61.  Report  of  Trustee  for  closing  Bankruptcy, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  sect  47. 

holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

I,  G.  H.,  the  trustee  of  the  property  of  the  bankrupt,  do  hereby  report 
to  tibis  court,  as  follows : — 

That  the  whole  of  the  property  of  the  bankrupt  has  been  realized  for 
the  benefit  of  his  creditors,  [and  a  diyidend  to  the  amount  of 
shillings  in  the  pound  has  been  paid  as  shown  by  the  statement  here- 
unto  annexed ;] 

[or  That  so  much  of  the  property  of  the  bankrupt  as  can,  according 
to  tiie  joint  opinion  of  myself  and  the  committee  of  mspection,  hereunto 


360 


PAmTVlI. 
Chap.  XV. 


Sect  28. 
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annexed  in  writing  under  our  hands,  be  realized  without  needlessly  pro- 
tracting the  bankruptcy,  has  been  realized,  as  shown  by  the  statement 
liereunto  annexed,  and  a  dividend  to  the  amount  of  shillings  has 

been  paid]; 

[or  Tliat  a  composition  {_or  arrangement]  offered  by  the  bankrupt 

was  duly  accepted  by  me  [or  that  a  general  scheme  of  settlement  or 

arrangement  of  the  affairs  of  the  bankrupt  has  been  assented  to  by  me] 

to  which  the  approval  of  this  court  was  given  on  the  day  of 

187     ]. 

Dated  tliis  day  of  187     . 

G.  H.,  trustee. 


Sect.  47. 


No.  52.  Order  on  Report  of  Trustee  as  to  the  closing  of  a  Bankruptcy. 

"The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

Upon  reading  a  report  of  the  trustee  of  the  property  of  the  bankrupt, 
dated  the  day  of  187     ,  reporting  (h^^re  get  out  the  terms 

of  the  report)  [and  upon  hearing  {h(Te  insert  the  name  of  any  jtersfm  who 
may  appear  to  oppose  an  orcU^r  for  closing)\  the  court  being  satisfied 
that  (here  follow  the  terms  of  the  reptyrt)^  doth  order  and  declare  that  the 
bankruptcy  of  tlie  said  A.  B.  has  closed  [or  as  the  court  may  otfterwise 
onlcr"]. 
Given  under  the  seal  of  the  court  thb  day  of  187    . 

By  the  court, 

Registrar. 


§  2. — Discharge  of  Bankrupt. 

"The  Bankruptcy  Act,  1869,"  enacts  tliat— 

Onier  o(  Sect.  48.  "  When  a  bankruptcy  is  closed,  or  at  any  time  during  its 

dJschiirge.  continuance,  with  the  assent  of  the  creditors  testified  by  a  special  re- 
solution, the  bankrupt  may  apply  to  the  court  for  an  order  of  discharge ; 
but  such  discharge  shall  not  be  panted  unless  it  is  proved  to  the  court 
that  one  of  the  ^llowhig  conditions  has  been  fulfilled,  that  is  to  say, 
either  that  a  dividend  of  not  less  than  ten  shillings  in  the  pound  has 
been  paid  out  of  his  property,  or  might  have  been  paid  except  through 
the  negligence  or  fraud  of  the  trustee,  or  that  a  special  resolution  of  !us 
creditors  has  been  passed  to  the  effect  that  his  bankruptcy  or  the  failure 
to  pay  ten  shillings  in  the  pound  has,  in  their  opinion,  arisen  from  cir- 
cumstances for  which  the  bankrupt  cannot  justfy  be  held  responsible, 
and  that  they  desire  that  an  order  of  discharge  should  be  granted  to 
him ;  and  the  court  may  suspend  for  such  time  as  it  deems  to  be  just, 
or  withhold  altogether,  the  order  of  discharge  in  the  circumstances 
following ;  namely,  if  it  appears  to  the  court  on  the  representatton  of 
the  creditors  made  by  special  resolution,  of  the  truth  of  which  repre- 
sentation the  court  is  satisfied,  or  by  other  sufiicient  evidence,  that  the 
bankrupt  has  made  default  in  giving  up  to  his  creditors  the  propertf 
which  he  is  required  by  this  act  to  give  up  ;  or  that  a  prosecution  hat 
been  commenced  against  him  in  pursuance  of  the  provisions  relating  to 
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the  punishment  of  fraudulent  debtors,  contained  in  the  **  Debtors  Act,  Paet  vit. 
1869,"  in  respect  of  any  offence  alleged  to  have  been  committed  by  him  Cmaf.  xv. 
against  the  said  act." 

Sect.  49.  "  An  order  of  discharge  shall  not  release  the  bankrupt  from  Effect  of 
any  debt  or  liability  incurred  by  means  of  any  fraud  or  breach  of  trust,  Jharge.' ^'*' 
nor  from  any  debt  or  liability  whereof  he  has  obtained  forbearance  by 
any  fraud,  but  it  shall  release  the  bankrupt  from  all  other  debts  proveable 
under  the  bankruptcy,  with  the  exception  of — 

(1.)  Debts  due  to  the  crown. 

(2.)  Debts  with  which  the  bankrupt  stands  charged  at  the  suit  of  the 
crown  or  of  any  person  for  any  offence  against  a  statute  relating 
to  any  branch  of  the  public  revenue,  or  at  the  suit  of  the  sheriff 
or  other  public  officer  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person  prosecuted  for  any  such  offence. 
And  he  shall  not  be  discharged  from  such  excepted  debts  unless  the 
commissioners  of  the  treasury  certify  in  writing  their  consent  to  his 
being  discharged  therefrom." 

"  An  order  of  discharge  shall  be  sufficient  evidence  of  the  bankruptcy, 
and  of  the  validity  of  the  proceedings  thereon,  and  in  any  proceeaings 
that  may  be  instituted  against  a  bankrupt  who  has  obtained  an  order  of 
discharge  in  respect  of  any  debt  from  which  he  is  released  by  such 
order,  the  bankrupt  may  plead  that  tlie  cause  of  action  occurred  before 
his  discharge,  and  may  give  this  act  and  the  special  matter  in  evidence.** 

Sect.  50.  "  The  order  of  discharge  shall  not  release  any  person  who, 
at  tlic  date  of  the  order  of  adjudication,  was  a  partner  with  the  bank- 
rupt, or  was  jointly  bound  or  had  made  any  joint  contract  with  him.** 

The  following  "  Bankruptcy  Rules,  1870,"  relate  to  the  order  of 
discharge : — 

Rule  138.  "  A  bankrupt  intending  to  apply  for  an  order  of  discharge  Sect  48. 
shall  file  an  application  with  the  registrar,  who  shall  thereupon  fix  the 
time  and  place  at  which  the  application  will  be  heard.  Notice  of  the 
time  and  place  fixed  for  the  hearing  of  the  application  of  the  order  of 
discharge  shall  be  gazetted,  and  also  given  to  the  trustee  by  the  bank- 
rupt, twenty-one  days  before  such  day.** 

Rule  139.  "An  order  of  discharge  shall  be  dated  of  the  day  on  which 
it  is  made,  and  shall  take  effect  on  and  from  the  day  of  its  date,  and 
shall  be  gazetted.** 

Rule  140.  "  An  order  of  discharge  shall  not  be  granted  until  after  the  s^^  i'* 
public  examination  of  the  bankrupt  under  sect  19  of  the  act.** 

Rule  141.  "An  order  of  discharge  shall  not  be  delivered  out  until 
after  the  expiration  of  the  time  allowed  for  appeal,  or  if  an  appeal  be 
entered,  until  after  the  decision  of  the  court  of  appeal  thereon.** 

Rule  142.  "  A  bankrupt  desirous  of  obtaining  the  assent  of  his  cre- 
ditors to  his  appl3nng  to  the  court  for  an  order  of  discharge  during  the 
continuance  of  his  bankruptcy,  shall  request  the  tnistee  to  summon  a 
meeting  of  his  creditors,  and  thereupon  the  trustee,  upon  the  deposit  of 
a  sufficient  sum  for  costs,  shall  summon  such  meeting;  where  at  the 
meeting  the  creditors  do  not  so  assent  no  other  meeting  shall  be  called 
for  the  same  purpose  until  after  the  lapse  of  three  calendar  months.** 
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Pabt  VII.  No.  61.  Notice  in  Grosette  of  Dfijf  a  BankrujU  will  apjtlyfor 

THAr.  xy.  Discharge, 

111  tlir  J^nndon  Bankruptcy  Court  [or  the  county  court  of 
holdcn  at  ]. 

Oil  the  day  of  187    ,  at  o'clock  in  the 

A.  H.,  of  ,  aojudicated  bankrupt  on  the  day  of 

will  Hp))lv  fur  an  order  of  discharge. 

Dated 'tliiB  day  of  187     . 

Reg 

No.  62.  Application  for  Ortler  of  Discharge  where  a  Divida^  nj 

than  10«.  has  hem  paid. 

"  Tlic  Bankruptcy  Act,  1869." 

secL  4&  In  tlic  London  Bankruptcy  Court  [or  the  county  court  of 

lioldcn  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

The  bankruptcy  of  A.  B.  having  been  closed,  as  shown  bv  tl 
publiKlied  in  the  London  (xazettcon  the  day  of  187 

dividend  of  \1ure  state  the  amount  of  the  dividcrut,  which  must  be 
than  lOx.]  ^Iiillings  in  the  pound  having  been  paid  out  of  his  p 
to  all  the  creditors  who  have  proved,  the  said  bankrupt  doth 
apply  to  the  court  for  an  order  of  discharge. 

Dated  this  day  of  187    . 

Let  this  ap])lication  be  heard  on  the  day  of  IG 

o'clock  in  the  noon. 

Dated  this  day  of  187     . 

Rogifl 

No.  03.  AppUratimifor  Ordfir  of  Discharge  where  the  Fculurt  to  i 
Divide nd  tf  10«.  arose  thvugh  Negligence  or  Fraud  of  TrusU 

"The  Bankruptcy  Act,  1869." 

Beet.  48.  In  the  London  Bankruptcy  Court  [or  the  county  court  of 

holdcn  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

The  bankruptcy  of  A.  B.  having  been  closed,  as  shown  by  the 
puhlished  in  the  London  Gazette  on  tlie  day  of  187 

the  failure  to  pay  a  dividend  of  10«.  in  the  pound  out  of  his  pro| 
having  been  caused  through  the  negligence  [or  fraud]  of  the  trust 
proved  by  the  proceedings  which  have  been  had  in  this  court  fii 
removal  of  such  trustee  [or,  as  the  case  may  have  heen\  the  said  ban 
doth  liereby  apply  to  the  court  for  an  order  of  discliarge. 
Dated  this  day  of  187    . 

A. 
Let  this  application  be  heard  on  the  day  of  187 

o'clock  in  the  noon. 

Djitcd  this  day  of  187     . 

Registi 


«r. 
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No.  64.  Application  for  Order  of  Discharge  on  a  Special  Resolution  thai  Part  vii. 
the  Bankraptqf  or  the  Failure  to  pay  a  Dividend  of  IO5.  aroufrom  '^'  ' 
Circumstances  for  which  the  Bankrupt  should  not  he  held  responsible. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Beot.48. 

holdcn  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

The  bankruptcy  of  A.  B.  having  been  closed,  as  shown  by  the  order 
published  in  the  London  Gazette  on  the  day  of  187     ,  and 

the  creditors  of  the  said  bankrupt  having,  at  a  meeting  held  at 
on  the  day  of  187    ,  passed  a  special  resolution,  as  shown 

by  the  minutes  of  the  proceedings  had  at  such  meeting,  duly  signed  by 
the  chairman  thereof,  to  the  effect  that,  in  their  opinion,  his  bankruptcy 
has  arisen  from  circumstances  for  which  the  said  bankrupt  cannot  justly 
be  held  responsible  [or  that  his  failure  to  pay  a  dividend  of  10«.  m  the 
pound,  in  their  opinion,  has  arisen  from  circumstances  for  which  the  said 
Bankrupt  cannot  justly  be  held  responsible],  and  that  they  desire  that  an 
order  of  discharge  should  be  granted  to  the  bankrupt,  the  said  bankrupt 
doth  hereby  apply  to  the  couit  for  an  order  of  discnarge. 

Dated  this  day  of  187     . 

A.  B. 

Let  this  application  be  heard  on  the  day  of  187    ,  at 

o*cIock  in  the  noon. 

Dated  this  day  of  187    . 

Registrar. 


No.  65.  AppUccUian  for  an  Order  of  Discharge  during  Continuance  of 

Bankruptcy, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Ck)urt  [or  the  county  court  of  fleet  4a. 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

The  creditors  of  the  said  bankrupt  having,  at  a  meeting  held  at 
on  the  day  of  187    ,  passed  a  special  resolution,  as  shown 

by  the  minutes  of  the  proceedings  had  at  such  meeting,  duly  signed  by 
the  chairman  thereof,  assenting  to  the  bankrupt  applying  to  this  court 
for  an  order  of  discharge,  although  the  bankruptcy  has  not  been  closed. 

[Show  here^  as  in  previous  forms^  whether  a  dividend  of  10».  has  been 
paid,  or  could  have  been  but  for  the  negligence  or  fraud  of  the  truste^^ 
or  tliat  by  special  resolution  the  bankruptcy  or  the  failure  to  pay  a 
dividend  of  10s.  has  arisen  from  circumstances  for  which  the  bankrupt 
should  not  be  held  responsible.'] 

The  said  bankrupt  doth  hereby  apply  to  the  court  for  an  order  of  dis- 
charge. 
Dated  this  day  of  187    . 

A.  B. 
Let  this  application  be  heard  on  the  day  of  187    ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  ,  187    . 

Registrar. 
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Part  VI I. 
Cukr.  XV. 


No.  GG.  Mcmommlum  of  Application /or  Ortler  of  Dl^ht 

*»Tlie  Bankniptcy  Act,  1809." 

In  the  London  Hiuikniptcy  Court  [or  tlie  county  court  oi 
Iiuhlen  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

The  Application  of  the  Faid  hanknipt  for  his  onlerof  dischar; 

been  read,  and  the  court  being  natisfied  that  tlie   bankrupt  is  e 

Hiich  nnler,  <h)th  hereby  grant  it.     [If  suftjtended  or  trUfthcM. 

form  acvonliiujly^  and  sUUe  reasotutfor  ^uupcniling  or  urithholdiib 


No.  G7.  Order  of  Discharge. 

"The  Bankruptcy  Act,  1869." 

J*cci.  <?.  In  the  London  Bankniptcy  Court  [or  the  county  court  oi 

holden  at  ]. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

Whereas  at  a  court  hehl  this  day  of  187     ,  the  1 

a]»plied  for  an  order  of  discharge  f  and  whereas  it  ha\nng  bcei 
to  the  cr)urt  that  a  dividend  of  ten  shillings  in  the  pound  has^  beer 
might  have  been  paid  except  through  the  negligence  [«r  frau< 
trustee  of  the  property  of  the  bankrupt,  or  that  a  special  reso 
the  creditors  of  the  bankrupt  has  been  passed  to  the  efTort 
bankruptcy  [or  the  failure  t<»  pay  a  dividend  of  ten  shillings  in  the 
has,  in  their  opinion,  arisen  from  circumstances  for  which  the  t 
cannot  justly  be  held  responsible,  and  that  they  desire  that  an 
discharge  should  be  granted  to  the  bankrupt],  an  order  of  di 
is  hereby  granted. 

[Or  ®And  whereas  the  court,  having  had  made  to  it  a  repres 
of  the  creditors  of  the  bankrupt  made  bv  special  resolution  of  i 
ditors  passed  at  a  meeting  of  them  held  at  on  the 

of  187     ,  duly  signed  by  the  chairman  thereof,  that  th* 

rupt  has  made  default  in  giving  up  to  his  creditors  the  proi>ert; 
lie  is  required  by  the  Bankruptcy  Act,  18G9,  to  give  up  [or  x\\k 
secution  has  been  commenced  aganist  the  bankrupt  in  pursuanc 
provisions  relating  to  the  punishment  of  fraudulent  debtors  cuntJ 
the  Debtors  Act,  1800,  in  respect  of  an  offence  alleged  to  ha^ 
committed  by  the  bankrupt  against  the  said  act] ;  and  wlior 
court  benig  satisiicd  of  the  truth  of  the  representation  of  the  ci 
made  by  the  said  s]iecial  resolution,  it  is  ordered  that  the  discli 
the  bankrupt  be  withheld  altogether  [or  suspended  until 
the  date  of  this  order]. 

Given  under  the  seal  of  the  court  this  day  of  18 

By  the  court, 

Kcgi; 


k. 
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"The  Bankruptcy  Rules,  1871,"  without  expressly  superseding    Pam  vir. 
the  preceding  form,  gave  the  following  form  of  order  of  discharge: —      "^^•^^' 


2.  Order  of  Discharge. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  1. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt 

An  order  of  discharge  was  this  day  granted  to  A.  B.,  of  ,  who  Rule  139, 

was  adjudicated  bankrupt  on  the  day  of  ,  187    .  '^^®' 

Dated  this  day  of  187    .  Registrar. 

No.  69.  Notice  in  Gazette  of  Order  of  Discharge  (i). 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  Sect.  48. 

holden  at  1. 

In  the  matter  of  A.  B.,  of  ,  a  bankrupt. 

An  order  of  discharge  was  granted  to  A.  B.,  of  ,  who  was  ad-  Raie  189. 

judicated  bankrupt  on  the  day  of  187    . 

Registrar. 


§  3. — Release  of  Trustee. 

"The  Bankruptcy  Act,  1869,"  enacts  that— 

Sect.  61.  "When  the  bankniptcy  is  closed,  the  trustee  shall  call  a  Reieueof 
meeting  of  the  creditors  to  consider  an  application  to  be  made  to  the  trustee, 
court  for  his  release.  At  the  meeting  the  trustee  shall  lay  before  the 
assembled  creditors  an  account  showing  the  manner  in  which  the  bank- 
ruptcy has  been  conducted,  with  a  list  of  the  unclaimed  dividends,  if 
any,  and  of  the  property,  if  any,  outstanding,  and  shall  inform  the  meet- 
ing that  he  proposes  to  apply  to  the  court  for  a  release. 

The  creditors  assemblea  at  the  meeting  may  express  their  opinion  as 
to  the  conduct  of  the  trustee,  and  they,  or  any  of  them,  may  appear  be- 
fore the  court  and  oppose  the  release  of  the  trustee. 

The  court,  after  hearing  what,  if  anything,  can  be  urged  against  the 
release  of  the  trustee,  shall  grant  or  withhold  the  release  accordingly, 
and  if  it  withhold  the  release,  shall  make  such  order  as  it  thinks  just, 
charging  the  trustee  with  the  consequences  of  any  act  or  default  he  may 
have  done  or  made  contrary  to  his  duty,  and  shall  suspend  his  release 
until  such  charging  order  has  been  complied  with,  and  the  court  thinks 
just  to  grant  the  release  of  the  trustee." 

Sect.  o2.  "  Unclaimed  dividends,  and  any  other  monies  arising  from  dqIj  of 
the  property  of  the  bankrupt,  remaining  under  the  control  of  the  trustee  trustee  m  to 
at  the  close  of  the  bankruptcy  of  any  bankrupt,  or  accruing  thereafter,  SmIJSS* 
shall  be  accounted  and  paid  over  to  such  account  as  may  be  directed  by  and  ootftand- 
the  rules  of  court  to  be  made  with  the  sanction  of  the  treasury ;  and  any  *"*  pK>p«ty. 
parties  entitled  thereto  may  claim  the  same  in  manner  directed  by  such 
rules.    The  trustee  shall  also  deliver  a  list  of  any  outstanding  property 
of  the  bankrupt  to  the  prescribed  persons,  and  the  same  shall,  when 

(i)  "  The  Bankruptcy  Rales,  1870." 
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PAmTVii.    practicable,  be  got  in  and  applied  for  the  benefit  of  the  creditors  in 
Chap.  XV.    mimner  prescribed." 

Rffect  of  Sect.  53.  *'  Tlie  order  of  the  court  releasing  the  trustee  of  a  bankruptcy 

truT*  "'        sball  discharge  him  from  all  liability  in  respect  of  any  act  done,  or  de- 

rus  ee.  ^^^^^  made  by  him  in  the  administration  of  the  affairs  of  the  banknipt^  or 

othcrwiHc  in  relation  to  his  conduct  as  trustee  of  such  bankrupt;  but 

such  order  may  be  revoked  by  the  court  on  proof  that  it  was  obtained 

by  fraud." 

The  following  "  Bankruptcy  Rules,  1870,"  relate  to  the  release 
of  the  trustee  : — 

Sett.  iii.  Rule  122.  *' A  tnistee  desirous  of  obtaining  his  release  shall  apply  to 

the  registrar  to  Ax  the  time  and  place  upon  which  he  may  make  appli- 
cation tu  the  court  for  such  release,  and  upon  such  time  being  fixed  he 
shall  summon  a  meeting  of  the  creditors  to  consider  such  application, 
stating  therein  the  time  and  place  on  which  the  application  to  the  court 
will  be  made." 

123.  "A  trustee  applying  for  a  release  shall  produce  to  the  meeting 
of  creditors  a  report  from  the  comptroller  upon  his  accounts"  (A*). 

124.  "The  release  of  a  trustee  shall  oj)erate  as  a  removal  of  the  trus- 
tee, and  tliercupon  the  registrar  shall  be  the  trustee." 

Hcct.  53.  125.  "  Tpon  the  close  of  a  bankruptcy  the  trustee  shall  deliver  a  list 

of  the  outstanding  property  to  the  registrar  of  the  court,  who  shall  realize 
the  ])roperty,  if  practicable,  and  (loclare  a  dividend  from  the  proceeds 
thereof  in  the  same  manner  as  if  he  had  been  the  trustee  by  reason  of 
there  being  no  trustee  acting  dunngthe  continuance  of  the  bankruptcy, 

Sect.  as.         as  provided  by  sect.  83  of  the  act"  (/). 


No.  60.  Application  for  Release  by  Trustee  and  Order  thereon, 

"  The  Bankruptcy  Act,  1869." 

Sect.  61.         In  the  London  Bankruptcy  Court  [or  the  county  court  of 

hoi  den  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt 

I,  the  trustee  of  the  property  of  the  said  bankrupt,  do  make  applica- 
tion to  this  court  for  my  release  as  such  trustee. 
Dated  this  day  of  187     . 

G.  H. 
On  the  hearing  of  the  above  application  it  is  ordered  by  the  court  that 
the  release  of  the  said  G.  H.  be  granted,  and  it  is  hercoy  granted  ac- 
cordingly, and  the  said  G.  11.  is  hereby  removed  from  the  office  of  trus- 
tee of  the  property  of  the  bankrupt. 

Given  under  the  seal  of  the  court  this  day  of  187    . 

^By  the  court, 

Registrar. 

(It)  Rule  248  directs  that— *' Every  counts,   and    the   comptrbllar    shall 

tmsti  e,  before  calling  a  meeting  of  make  such  report  and  transmit  it  to 

the  creditors  to  consider  an  applica-  the  trustee,  who  shall  produce  the 

tion  to  be  made  by  him  to  the  court  same  at  such  meeting  and  to  the  court 

for  his  release,  shall  apply  to  the  when  making  such  application." 

comptroller  for  a  report  on  his  ac-  (Z)  Sec  sect  83,  ante^  p.  276. 
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§  4. — Accounts  op  closed  Bankruptcy.  chUJ.^"*. 

"  The  Bankruptcy  Rules,  1871,"  provide  that  — 

Rule  17.  "  Upon  the  declaration  of  a  dividend  a  trustee  shall  send  to 
the  comptroller  a  list  of  creditors  who  have  proved,  showing  the  amount 
of  proofs  and  dividends." 

18.  "At  the  expiration  of  twelve  months  from  the  declaration  of  such 
dividend,  or  if  the  bankruptcy  be  closed  within  twelve  months  of  such 
declaration,  then  at  the  close  of  the  bankruptcy,  the  trustee  shall  forward 
to  the  comptroller  a  list  of  the  dividends  unclaimed,  together  with 
vouchers  showing  the  payment  of  such  dividends  as  have  been  paid," 

19.  "  Upon  the  receipt  of  such  list  the  comptroller  shall  send  to  the 
trustee  an  order  by  the  accountant  in  bankruptcy  upon  the  Bank  of 
England  to  receive  the  amount  of  the  dividends  which  remaiu  unclaimed, 
and  the  trustee  shall  within  one  week  from  the  date  of  such  order  pay 
into  the  Bank  of  England  the  sum  mentioned  in  such  order." 

20.  "  Any  other  moneys  arising  from  the  property  of  the  bankrupt 
remaining  under  the  control  of  the  trustee  at  the  close  of  the  bankruptcy 
of  any  bankrupt,  shall,  in  like  manner,  be  paid  by  the  trustee  into  the 
Bank  of  England." 

21.  "All  moneys  received  by  a  registrar  actine  as  trustee  after  the 
close  of  a  bankruptcy,  shall  in  like  manner  be  paid  by  him  into  the  Bank 
of  England  within  one  month  of  the  receipt  of  the  same." 

22.  "  The  Governor  and  Company  of  the  Bank  of  England  shall  receive 
and  carry  to  tlie  credit  of  the  account  of  the  accountant  in  bankruptcy 
all  moneys  so  directed  to  be  received  by  any  order  of  the  accountant" 

23.  "Subject  to  the  provisions  of  sect.  Il6  of  'The  Bankruptcy  Act, 
1869/  and  sect.  19  of  *The  Bankruptcy  Repeal  and  Insolvent  Court 
Act,  1869,*  the  court,  upon  being  satisfied  that  any  person  who  may 
claim  to  be  entitled  to  any  dividend  or  other  payment  from  moneys 
which  shall  have  been  so  paid  into  the  Bank  of  England  is  entitled 
thereto,  may  order  payment  of  the  same  according  to  the  form  in  the 
schedule." 

24.  "Where  payment  is  required  to  be  made  to  a  registrar  of  a 
county  court  for  the  fees  authorized  to  be  taken  by  him  for  the  duties 
of  realizing  the  estate  and  of  making  a  dividend,  the  order  directing 
such  payment  shall  be  signed  by  the  judga  of  the  court,  and  any  order 
made  by  the  London  Bankruptcy  Court  for  the  payment  of  such  fees  shall 
be  made  payable  to  such  ofiicer  as  may  be  authorized  to  receive  fees  on 
behalf  of  her  Majesty  *8  exchequer." 

25.  "  Every  registrar  acting  as  a  trustee  after  the  close  of  a  bankruptcy 
shall,  within  ten  days  after  the  dOth  June  and  31st  December,  forwara 
to  the  comptroller  a  certificate  to  the  effect  that  he  has  paid  into  the 
Bank  of  England  all  sums  of  money  received  by  him  on  account  of 
closed  estates." 

26.  "  Every  registrar  acting  as  a  trustee  after  the  close  of  a  bankruptcy 
shall,  within  twenty  days  of  the  30th  June  in  every  year,  forward  to  the 
accountant  in  bankruptcy  an  account  showing  the  oalance  standing  to 
the  credit  of  each  closed  estate  in  which  he  is  trustee,  which  account,  if 
correct,  shall  be  certified  by  the  accountant  and  returned  by  him  to  the 
registrar." 

27.  "  Where  anv  money  shall  be  paid  into  the  Bank  of  England  pur- 
suant to  these  rules,  the  trustee  shall  receive  a  certificate  from  one  of 
the  cashiers  of  such  bank." 
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Pa»t  VII.    Order  for  payment, 

C.AKXV.  ^^^         ^^ 


Re: 

Adjudicatiou  dated 


£ 


6.  Order  for  JPts^meni  qflfatu^a  mU  tfBmki 

£^»gland  (m). 

No. 
-  The  Bankrnptcy  Art,  1869." 
In  the  London  Bankruptcy  Court  for  the  covtr 
court  of  ,  holden  at  r  hr 

of  18      .  •*' 

In  the  matter  of  ,  a  bankrupt 

(Under  adjudication  dated  18     .) 

It  appearing  to  the  court  that  u  » 

titled  to  be  paid  the  sum  of  pounds 

shillings  and  pence,  being  , 

and  that  the  said  aiun  forma  part  of  the  moDW 

standing  to  the  credit  of  the  account  of  the  k- 

countaut  in  bankruptcy  in  the  Bank  of  Endiii 

It  is  ordered,  that  the  said  sum  be  paid  to 

By  the  court, 

^m     ,     .  C'-^)         Registnr. 

To  the  Accountant  in  Bankruptcy 


Order  for 
payment. 


In  pursuance  of  the  above  onkr 
P»y  to  or  order,  the  m 

of  pounds  shillingi  aid 

pence. 


» 


»» 


Accountant 
To  the  Cashier  of  the  Bank 

of  England. 

N.B.— 2%M  order,  upon  being  properly  endonM, 
will  be  paid  at  the  Public  Drawing  Office^  Boat 
of  England,  any  day  until  three  o'clock. 


Scct.M. 


RiiltH  IS.*}  to 
128. 


No.  G8.  Notice,  to  Creditors  of  a  Bankrupt,  who  hcu  paid  an  addi&mdl 
Sum  after  close  of  his  Bankruptiy^  making  up  a  Dividend  <fVk. 
in  the  Pound,  that  lie  will  apply  for  an  Order  of  IHecharge, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  A.  B.  of  ,  a  bankrupt. 

To  the  creditors  of  the  said  bankrupt. 

I'ake  notice,  that  the  bankrupt  will  apply  to  this  court  on  the 


day  of 


187    ,  at 


o*clock  in  the 


noon,  for  an  order 


(«)  "Bankruptcy  Rules,  1871." 
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of  discharge  on  the  ground  that  he  has  paid  to  his  several  creditors  since    Pakt  vii. 
tlie  close  of  the  bankruptcy  a  sum  whicn,  with  the  dividend  of  c»Ay.  xv. 

Eaid,  makes  up  ten  shillings  in  the  pound  on  all  the  debts  proved  in  his 
ankruptcy. 
Dated  this  day  of  187    . 

Registrar. 


§  5. — Status  op  undischarged  Bankrupt. 

"  The  Bankruptcy  Act,  1 869,"  enacts  that— 

Sect.  54.  "  Where  a  person  who  has  been  made  bankrupt  has  not  ob-  status  ot 

tained  his  discharge,  then,  from  and  after  the  close  of  his  bankruptcy,  SSkTSt*** 

the  following  consequences  shall  ensue: — 

(1.)  No  portion  of  a  debt  proveable  under  the  bankruptcy  shall  be 
enforced  against  the  propei*ty  of  the  person  so  made  bankrupt 
until  the  exuiration  of  three  years  from  the  close  of  the  bank- 
ruptcv  ;  ana  during  that  time,  if  he  pay  to  his  creditors  such 
additional  sum  as  will,  with  the  dividend  paid  out  of  his  pro- 
perty during  the  bankruptcy,  make  up  ten  shillings  in  the 
pound,  he  shall  be  entitled  to  an  order  of  discharge  in  the  same 
manner  as  if  a  dividend  of  ten  shillings  in  the  pound  had  origi- 
nally been  paid  out  of  his  property  : 
(2.)  At  the  expiration  of  a  period  of  three  years  from  the  close  of  the 
bankruptcy,  if  the  debtor  made  bankrupt  has  not  obtained  an 
order  of  discharge,  any  balance  remaining  unpaid  in  respect  of 
any  debt  proved  in  such  bankruptcy  (but  without  interest  in 
the  meantime)  shall  be  deemed  to  be  a  subsisting  debt  in  the 
nature  of  a  judgment  debt,  and,  subject  to  the  rights  of  any 
persons  who  have  become  creditors  of  the  debtor  since  the  close 
of  his  bankruptcy,  maybe  enforced  against  any  property  of  the 
debtor,  with  the  sanction  of  the  court  which  aojudicated  such 
debtor  a  bankrupt,  or  of  the  court  having  jurisdiction  in  bank- 
ruptcy in  tlie  place  where  the  property  is  situated,  but  to  the 
extent  only,  and  at  the  time  and  in  manner  directed  by  such 
court,  and  after  giving  such  notice  and  doing  such  acts  as  may 
be  prescribed  in  that  behalf." 

Application  for  Discharge  during  Three  Years  after  Close  of 
Bankruptcy^]—'*  The  Bankruptcy  Rules,  1870,"  provide  that — 

Rule  172.  *^  Where  a  bankrupt  who  has  not  obtained  his  order  of  dis-  8«ct  64. 
charge  shall,  after  the  close  of  the  bankruptcy,  pay  or  tender  to  the 
several  creditors  who  have  proved  their  debts,  a  sum,  which  with  the 
dividend  paid  previous  to  the  close  of  the  bankruptcy  shall  make  up  a 
dividend  of  not  less  than  ten  shillings  in  the  pound,  and  shall  desire  to 
obtain  an  order  of  discharge,  he  shall  file  with  the  registrar  a  statement, 
verified  by  affidavit,  of  the  sums  so  paid  or  tendered,  and  when  and  where 
paid,  with  the  receipts  of  the  creaitors  or  their  representatives  for  the 
sums  respectively  paid  to  them  written  on  or  attached  thereto.*' 

173.  "The  registrar  shall  appoint  a  day  for  the  hearing  of  the  appli-  Form 6S. 
cation  for  the  order  of  discharge,  and  a  notice  thereof  shall  be  gazetted 
twenty-one  d9,yji  before  the  day  appointed,  and  a  cony  thereof  shall  be 
sent  by  the  registrar  to  each  creditor  who  has  proved  or  claimed  a  debt 
under  the  bankruptcy." 

D.      VOL.  II.  B  B 
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Sect  48. 


Beet  54, 
par.  3. 


174.  "  Where  a  creditor  cannot  be  found  or  is  dead,  and  no  represen- 
tative is  known,  the  bankrupt  may  deposit  the  money  payable  to  such 
creditor  with  the  registrar." 

175.  ^^  At  the  hearing  of  the  application,  an  order  of  discharge  maybe 
granted,  if  the  court  is  satisfied  that  a  sum  equal  to  a  dividend  of  ten 
shillings  in  the  pound  has  been  paid  to  all  the  creditors  irho  proved 
their  debts,  unless,  on  a  representation  of  creditors  under  sect.  48  of  the 
act,  the  court  thinks  it  just  to  suspend  or  withhold  such  order." 

Enforcement  of  Debt  against  undischarged  SanJkrupi,'] — ^At 

the  expii-ation  of  three  years  from  the  close  of  a  bankruptcy,  un- 
paid proved  debts  may  be  enforced  against  the  property  of  the 
debtor  (w).     "The  Bankruptcy  Rules,  1870,"  provide  that — 

Rule  183.  "AVTiere  after  the  expiration  of  a  period  of  three  vears  from 
the  close  of  a  bankruptcy,  in  which  the  bankrupt  has  not  obtained  an 
order  of  discharge,  an  application  is  made  to  the  court  for  its  sanction 
to  the  enforcement  by  a  creditor,  of  the  payment  of  the  balance  remain- 
ing unpaid  of  a  debt  proved  under  the  bankruptcVi  the  creditor  shall 
tile  a  statement,  verified  by  affidavit,  showing  the  dividend  paid  under 
the  bankruptcy,  the  balance  remaining  unpaid,  and  tlie  property  against 
which  he  seeks  to  enforce  payment,  and  that  such  property  is  the  pro- 
perty of  Uie  bankrupt,  and  the  registrar  shall  thereupon  appoint  a  time 
and  place  for  the  hearing  of  the  application  and  direct  notice  of  the  time 
and  place  appointed  for  the  hearing,  according  to  the  form  in  the  schedule, 
to  be  served  by  an  officer  or  a  bailiff  of  tiie  court,  personally  on  the 
bankrupt,  or  at  his  usual  or  last  known  place  of  residence  or  business." 

184.  ''At  the  hearing  of  the  application  service  of  the  notice  on  ths 
bankrupt  shall  be  proved,  unless  he  appears,  and  the  court  if  it  think  fit 
mav  refuse  the  application,  or  adjourn  the  hearing  to  some  other  day, 
and  in  such  latter  case  shall  direct  the  creditor  to  cause  a  notice  to  be 
gazetted  and  inserted  in  one  local  paper,  seven  days  before  the  day  to 
which  the  hearing  is  adjourned,  according  to  the  form  in  the  schedule.** 

185.  ''At  the  adjourned  hearing  the  creditor  shall  produce  a  copy  of 
the  gazette  and  of  the  paper  in  which  the  notice  was  published,  and  the 
court  may  then  hear  all  persons  claiming  to  be  creditors  of  the  debtor 
before  or  since  the  close  of  the  bankruptcy,  and  make  such  order  in  the 
matter  as  it  thinks  fit,  or  adjourn  the  heanng  for  further  evidence." 


Sect.  M, 
pur.  2. 

Rules  13ft  to 
U7. 


No.  70.  Notice  in  Gazette  tJiat  a  Creditor  seeks  to  enforce  Payment  cf  hit 
Debt  out  of  the  Property  of  an  undischarged  Bankrupt 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

Notice. — The  sanction  of  this  court  is  sought  for  the  enforcement 
against  A.  B.,  adjudicated  bankrupt  on  the  day  of  187    t 

01  the  payment  of  the  balance  remaining  unpaid  of  a  debt  proved  under 
his  bankruptcy.     The  bankruptcy  was  closed  on  the  day  of 

187  All  persons  who  have  become  creditors  of  this  bankrupt  since 
such  day,  and  who  may  desire  to  show  cause  against  the  granting  of  the 
sanction  sought,  should  attend  at  this  court  on  the  day  of 


187    ,at 


o'clock  in  the 


noon. 


Registrar. 


(«)  See  sect.  54,  subs.  (2),  ante,  p.  369. 


(    371     ) 


CHAPTER  XVL 
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§  1. — The  General  Effect  of  the  Pboyisions  for  Arrange- 
ment AND  Composition. 

§  2. — Liquidation  by  Arrangement. 

§  3.— Composition  with  Creditors. 

§  4.— Rules  respecting  Liquidation   by  Arrangement  or 
Composition. 
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§  1. — The  General  Effect  of  the  Provisions  for  Arrange- 
ment AND  Composition. 

In  the  preceding  chapters,  the  subject  of  bankruptcy,  pure  and 
simple,  has  been  dealt  with.  Other  parts  of  "  The  Bankruptcy  Act^ 
1869,"  have  now  to  be  considered,  which  enable  the  creditors  to 
decide,  upon  the  application  of  the  debtor,  whether  the  distribution 
shall  be  made  upon  terms  to  which  a  majority  of  the  creditors  shall 
agree,  with  or  without  actual  bankruptcy,  or  by  means  of  a  com- 
position. Nevertheless  in  each  of  the  cases,  except  a  composition, 
the  plain  purpose  and  effect  of  the  statute  b  to  transfer  the  whole 
property  of  the  debtor  to  the  creditors,  for  the  purpose  of  equal 
distribution  among  them,  and  to  leave  in  the  debtor  neither  right 
nor  power  in  or  over  that  which,  before  his  inability  to  pay  his 
debts  was  declared,  was  his.  Although  it  was  thought  proper  to 
enact  the  law  relating  to  simple  bankruptcy  in  separate  clauses,  yet 
the  provisions  as  to  liquidation  by  arrangement  are,  by  reference 
and  by  implication,  strong  and  clear,  so  united  with  those  clauses 
as  to  make  one  entire,  complete  and  harmonious  law  upon  the  sub- 
jects which  the  statute  comprehends  (a). 

Liquidation  by  composition  stands  on  a  somewhat  different  foot- 
ing. The  great  difference  between  cases  of  liquidation  where  the 
creditors  have  resolved  that  their  debtor's  affiiirs  are  to  be  liquidated 
by  arrangement  and  not  in  bankruptcy,  and  cases  in  which  cre- 
ditors have  resolved  to  accept  a  composition  in  satisfaction  of  their 

(a)  Judgment  of  Bacon,  C.  J.,  of      S.)Bankr.  36;  approred  of  on  appeal, 
the  Bankruptcy  Coort,  in  Ex  varte      Id,  68. 
Duignan,  Re  Bu$ell,  40  L.  J.  (N. 
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RT  VI r.    debts,  must  in  all  cases  be  observed.    The  rights  of  the  debtor  adJ 
^'  ^^^'  his  creditors  are  wholly  different  in  the  two  cases.     Both  are 
initiated  by  a  petition  filed  by  the  debtor  stating  his  inability  to 
pay  his  debts  (b).     At  that  time  it  is  uncertain  whether  the  liqoida- 
tion  shall  be  effected  by  means  of  the  appointment  of  a  tmstee,  and 
the  distribution  among  the  creditors  of  the  whole  of  the  debtor's 
estate,  with  all  the  powers  and  provisions  which   are  enacted 
respecting  bankruptcy,  and  it  is  at  the  option  of  the  requisite 
majority  of  creditors  at  a  meeting  duly  convened,  to  determine 
whether  the  estate  shall  be  so  distributed  and  dealt  with  or  not;  and 
to  this  state  of  things  the  126th  section  of  the  act  (comprising  the 
provisions  relating  to  liquidation  by  arrangement)  and  the  rules  ap- 
plicable to  that  section,  relate.     But  it  is  also  in  the  power  and  at 
the  option  of  the  creditors,  under  the  126th  section,  at  a  like  meet- 
ing  to  resolve  that,  instead  of  exercising  the  powers  conferred  upon 
them  by  section  126,  they  will  "  without  any  proceedings  in  bank- 
ruptcy," accept  a  composition  in  satisfaction  of  their  debts ;  and 
thereupon  machinery  is  provided  by  the  126th  section  and  the 
Rules,  for  giving  effect  to  such  composition.     When  once  a  resolu- 
tion is  passed  to  accept  a  composition,  the  appointment  of  a  trustee 
is  unnecessary  and  improper.     The  property  of  the  debtor  is  not 
taken  from  him,  nor  vested  in  a  trustee ;  it  is  not  '*  distributed  in 
the  same  manner  as  in  bankruptcy"  (as  is  provided  for  in  the  law 
of  liquidation  by  an*angement)  (c).     On  the  contrary,  the  debtor 
is  left  in  the  possession  of  his  assets,  for  the  very  purpose,  it  may 
be,  of  enabling  him  to  fulfil  the  engagement  he  has  entered  into 
with  his  creditors  to  pay  them  the  stipulated  composition.     The 
terms  agreed  to  are  binding  upon  all  the  creditors,  may  be  embodied 
in  a  deed  and  secured  by  covenants  if  the  creditors  so  will,  and  may 
be  enforced  by  the  court  as  any  order  of  the  court  may.  be.     But 
there  is  no  power  in  this  latter  case  to  deprive  secured  creditors  of 
their  securities ;  no  relation  of  title  to  any  act  of  bankruptcy  prior 
to  the  presentation  of  the  petition  or  otherwise ;  nor  anything  in 
which  the  creditors  who  have  resolved  to  accept  a  composition,  have 
any  interest  beyond  enforcing  the  performance  of  that  condition  on 
which  they  have  agreed  to  accept  the  composition  (cQ. 


§  2.— Liquidation  by  Arrangement  (e). 
The  subject  of  bankruptcy  simple  being  dealt  with  by  the  first 

{b)  See  the  rules,  ^oxf,  p.  381.  rangement  and  composition  ezecitted 

(e)  See  sect.  125,  sabs.  (7),  pott,  under  the  former  law,  tbo  <*Baiik- 

p.  874.  mptcy   Rales,    1870,"   contain   the 

(d)  Judgment  of  Bacon,  C.  J.,  Bw  following  provisions : — 

parte  Birmingham  Qat  Light  and  **  Tnut  Deeds," 

Coke  Co.,  Re  Adams,  40  L.  J.  (N.  S.)  Rule  316.  "  The  chief  jodge  of  tiie 

Bankr.  1.  liondon  Bankmptcj  Court  shall  havo 

{e)  With  respect  to  deeds  of  ar-  and  exercise  all  the  powers,  jnriadle- 
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five  parts  or  diviBioDS  of  "The  Bankruptcy  Act,  1869" (/);  the  c^'^yjvi 
sixth  part  deals  with  Liquidation  by  Arrangement.  ■ '" 

The  section  enacts  as  follows — 

Sect.  125.  '^  The  following  regulations  shall  he  made  with  respect  to  BegoiatJoiii 
the  liquidation  by  arrangement  of  the  affairs  of  the  debtor  :  dl«on*b"*' 

(1.)  A  debtor  miable  to  pay  his  debts  may  summon  a  general  meeting  anmiigemeiit. 
of  his  creditors,  and  such  meeting  may,  by  a  special  resolution 
as  defined  by  this  act,  declare  that  the  afilairs  of  the  debtor  are 
to  be  liquidated  by  arrangement  and  not  in  bankruptcy,  and 
may  at  that  or  some  subsequent  nieeting,  held  at  an  interval  of 
not  more  than  a  week,  appoint  a  trustee,  with  or  without  a 
committee  of  inspection. 

(2.)  All  the  provisions  of  this  act  relating  to  a  first  meeting  of  cre- 
ditors, and  to  subsequent  meetings  of  creditors  in  the  case  of  a 
bankruptcy,  including  the  description  of  creditors  entitled  to 
vote  at  such  meetings,  and  the  debts  in  respect  of  which  they 
are  entitled  to  vote  (^),  shall  apply  respectively  to  the  first 
meeting  of  creditors,  and  to  subsequent  meetings  of  creditors, 
for  the  purposes  of  this  section,  subject  to  the  following  modi- 
fications : 
(a.)  That  every  such  meeting  shall  be  presided  over  by  such 

chairman  as  the  meeting  may  elect ;  and 
(6.)  That  no  creditor  shall  be  entitled  to  vote  until  he  has  proved 
by  a  statutory  declaration  a  debt  proveable  in  bankruptcy  to  be 
due  to  him,  and  the  amount  of  snch  debt,  with  any  prescribed 
particulars ;  and  anv  person  wilfully  making  a  false  declaration 
m  relation  to  such  i^ebt  shall  be  guilty  of  a  misdemeanor. 

(3.)  The  debtor,  unless  prevented  by  sickness  or  other  cause  satis- 
factory to  such  meeting,  shall  be  present  at  the  meeting  at 
which  the  special  resolution  is  passed,  and  shall  answer  any  in- 
quiries made  of  him,  and  he,  or  if  he  is  so  prevented  from  being 
at  such  meeting  some  one  on  his  behalf,  shall  produce  to  the 
meeting  a  statement  showing  the  whole  of  his  assets  and  debts, 


tions  and  authorities  of  the  old 
London  Bankruptcy  Court,  and  the 
judges  of  the  local  bankruptcy  courts 
shall  have  and  exercise  all  the  powers, 
jurisdictions  and  authorities  of  any 
district  court  of  bankruptcy,  or  of 
any  county  court  with  respect  to  any 
trust  deed,  or  deed  of  arrangement, 
composition  or  inspectorship  executed 
by  a  debtor  whether  registered  or  in 
course  of  registration,  on  or  before 
the  31st  day  of  December,  1869,  in 
the  same  manner  as  he  or  they  may 
exercise  jurisdiction,  powers  and 
authorities  with  respect  to  anv  other 
legal  proceedings  pending  on  tiiAt  day 
under  any  of  the  enactments  repealed 
by  the  Bankruptcy  Bepeal  and  In- 
soWent  Courts  Act,  1869,  as  provided 
by  sect.  20  of  such  act." 


Rule  317.  "Every  snch  deed  in 
respect  of  which  an  order  has  been 
made  extending  the  time  for  regis- 
tering the  same  to  a  date  subsequent 
to  3l8t  December,  1869,  shall  l)e 
deemed  to  have  been  in  course  of 
registration  within  the  meaning  of 
the  last  rule." 

Rule  318.  "The  chief  registrar  of 
the  old  London  Bankruptcy  Court 
shall  complete  the  registration  of  any 
such  last-mentioned  deed  in  manner 
required  by  the  Bankmptcv  Act, 
1861,  and  the  Bankruptcy  Amend- 
ment Act,  1868,  and  shall  retain  and 
exercise  all,  necessary  authority  for 
that  purpose." 

(/)  See  the  divisions  of  the  statute, 
ante,  p.  200,  note. 

(^)  S«e  ante,  p.  269. 
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and  the  names  and  addresses  of  tlie  creditors  to  whom  his  debtf 
are  due. 

(4.)  The  special  resolntionf  together  with  the  statement  of  the  assets 
and  debts  of  the  debtor,  and  the  name  of  the  trustee  appointed, 
and  of  the  members,  if  any,  of  the  committee  of  inspection, 
shall  be  presented  to  the  registrar,  and  it  shall  be  his  duty  to 
inquire  whether  such  resolution  has  been  passed  in  manner 
directed  by  this  section,  but  if  satisfied  that  it  was  so  passed, 
and  that  a' trustee  has  been  appointed  with  or  without  a  com- 
mittee of  inspection,  he  shall  forthwith  register  the  resolution 
and  the  statement  of  the  assets  and  debts  of  the  debtor,  and 
such  resolution  and  statement  shall  be  open  for  inspection  on 
the  prescribed  conditions,  and  the  liouidation  by  arrangement 
shall  be  deemed  to  have  commencea  as  from  the  date  of  the 
appointment  of  the  trustee  (h). 

(5.)  All  such  property  of  the  debtor  as  would,  if  he  were  made  bank- 
rupt, be  divisible  amongst  his  creditors  shall,  from  and  after  the 
date  of  the  appointment  of  a  trustee,  vest  in  such  trustee  under 
a  liquidation  by  arrangement,  and  be  diviiiible  amongst  the  cre- 
ditors, and  all  such  settlements,  conveyances,  transfers,  charges, 
payments,  obligations  and  proceedings  as  would  be  void  agaust 
the  trustee  in  the  case  of  a  bankruptcy  shall  be  void  against  the 
trustee  in  the  case  of  liquidation  by  arrangement. 

(6.)  The  certificate  of  the  registrar  in  respect  of  the  appointment  of 
any  trustee  in  the  case  of  a  liquidation  by  arrangement  shall  be 
of  the  same  effect  as  a  certificate  of  the  court  to  the  like  effect 
in  the  case  of  a  bankruptcy. 

(7.)  The  trustee  under  a  liquidation  shall  have  the  same  powers,  and 
perform  the  same  duties,  as  a  trustee  under  a  bankruptcy,  and 
the  property  of  the  debtor  shall  be  distributed  in  the  same 
manner  as  in  a  bankruptcy ;  and  with  the  modification  herein- 
after mentioned,  all  the  provisions  of  this  act  shall,  so  far  as  the 
same  are  applicable,  apply  to  the  case  of  a  liquidation  by  ar- 
rangement in  the  same  manner  as  if  the  word  *  bankrupt  in- 
cluded a  debtor  whose  affairs  are  under  liquidation,  and  the 
word  *•  bankruptcy '  included  liquidation  by  arrangement ;  and 
in  construing  such  provisions  the  appointment  of  a  trustee  imder 
a  liquidation  shall,  according  to  circumstances,  be  deemed  to 
be  equivalent  to  and  a  substitute  for  the  presentation  of  a 
petition  in  bankruptcjr,  or  the  service  of  such  petition,  or 
order  of  adjudication  m  bankruptcy. 

(A)  See  the  various  roles  as  to 
the  meeting  and  voting,  post,  §  4. 
The  registrar  under  Rale  295,  pott,  is 
to  determine  the  validity  of  the  reso- 
lution hj  the  affirmative  signatures, 
which  are  conclusive;  and  if  the 
assents  of  the  proper  proportion  of  the 
whole  value  present,  in  person  or  by 

{)roxy,  appears  by  such  written  proof 
t  is  immaterial,  and  the  registrar 
cannot  inquire,  whether  one  of  the 
.creditors  so  signing,  voted  in  the 
negative  at  the  meetine.  Ex  parte 
Pifole^,  In  r$  Muuell,   40   L.  J. 


(N.  S.)  Bankr.  41.  It  is 
sarj  that  the  votes  in  the  negative 
should  be  evidenced  in  the  sune  wi^. 
If  a  creditor  does  not  siffn  afifimui- 
tivcly,  he  must  be  conclusively  taken 
to  have  voted  in  the  negative,  nnka 
before  the  resolution  is  put  he  with- 
draws his  proof  under  Buie  278  (pMtf 
p.  384).  Ew  parte  Orde,  Jn  re 
Hartley,  40  L.  J.  (N.  S.)  Bankr.  60. 
The  same  regulations  apply  to  a  i 
lution  for  adjournment  (/«{.). 
See  further,  note  to  Bole  295. 
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(8.)  The  creditors  at  their  first  or  any  general  meeting  may  prescribe  paet  vii. 
the  bank  into  which  the  trustee  is  to  pav  any  monies  received  Chap.  xvi. 
by  him,  and  the  sum  which  he  may  retain  in  his  hands.  ' 

(9.)  The  provisions  of  this  act  with  respect  to  the  close  of  the  bank- 
ruptcy, discharge  of  a  bankrupt,  to  the  release  of  the  trustee, 
and  to  the  audit  of  accounts  by  the  comptroller,  shall  not  apply 
in  the  case  of  a  debtor  whose  affairs  are  under  liquidation  by 
arrangement ;  but  the  close  of  the  liquidation  may  be  fixed,  and 
the  discharge  of  the  debtor  and  the  release  of  the  trustee  may 
be  granted  by  a  special  resolution  of  the  creditors  in  general 
meeting,  and  the  accounts  may  be  audited  in  pursuance  of  such 
resolution,  at  such  time  and  in  such  manner  and  upon  such 
terms  and  conditions  as  the  creditors  think  fit. 

(10.)  The  trustee  shall  report  to  the  registrar  the  discharge  of  the 
debtor,  and  a  certificate  of  such  discharge  given  by  the  registrar 
shall  have  the  same  effect  as  an  order  of  discharge  given  to  a 
bankrupt  under  this  act. 

(11.)  Rules  of  court  may  be  made  in  relation  to  proceedings  on  the 
occasion  of  liquidation  by  arrangement  in  tne  same  manner  and 
to  the  same  extent  and  of  the  same  authority  as  in  respect  of 
proceedings  in  bankruptcy. 

(12.)  If  it  appear  to  the  court,  on  satisfactory  evidence,  that  the 
liquidation  by  arrangement  cannot,  in  consequence  of  legal 
difficulties,  or  of  there  being  no  trustee  for  the  time  being,  or 
for  any  sufficient  cause,  proceed  without  injustice  or  undue 
delay  to  the  creditors  or  to  the  debtor,  the  court  may  adjudge 
the  aebtor  a  bankrupt,  and  proceedings  may  be  had  accordmgly. 

(13.)  Where  no  committee  of  inspection  is  appomted,  the  tnisteemay 
act  on  his  own  discretion  in  cases  where  he  would  otherwise 
have  been  bound  to  refer  to  such  committee. 

(14.)  In  calculating  a  majority  on  a  special  resolution  for  the  pur- 
poses of  this  section,  creditors  whose  debts  amount  to  sums 
not  exceeding  ten  pounds  shall  be  reckoned  in  the  majority  in 
value,  but  not  in  the  majority  in  number." 

The  registration  of  the  resolutions  is,  in  the  absence  of  fraud, 
conclusive  evidence  that  they^were  duly  passed,  and  all  the  re- 
quisitions of  the  act  in  respect  of  such  resolutions  complied 
with  (i). 

Some  difBcuItj  arises  from  the  circumstance  that  while  the  pro- 
visions relating  to  bankruptcy  proper  are  expressed  in  detail,  those 
which  relate  to  liquidation  by  arrangement  are  made  by  reference 
only  to  those  which  belong  to  the  former. 

It  will  be  observed,  that  by  the  section  now  under  consideration 
(forming,  as  already  stated,  the  sixth  part  of  the  act),  all  the  pro- 
perty (sub-sect.  6)  of  the  debtor  vests  in  a  trustee  appointed  under 
liquidation,  and  is  divisible  among  the  creditors,  and  all  proceed- 
ings which  would  be  void  against  a  trustee  in  bankruptcy  are  void  • 
against  a  trustee  under  liquidation;  and  by  sub-sect.  7,  such  a 
trustee  has  the  same  powers  as  a  trustee  under  a  bankruptcy,  and 
the  property  of  the  debtor  is  to  be  distributed  in  the  same  manner 

(i)  See  sect.  127,  po$t,  p.  879. 


376  LIQUIDATION  BT  ARRANGEMENT  OB  COMPOSITION. 

Pabt  VII.    as  in  a  hankruptcj,  and  all  the  provisions  of  the  act  applj  to  the 
Chaf.  XVI.  ^^Q  q£  liquidation  by  arrangement  In  the  same  manner  as  if  the 
word  ''bankrupt"  included  a  debtor  whose  afiairs  are  under  liqui- 
dation, and  the  word  ''bankruptcy"  included  liqnidation  by  arrange- 
ment ( k)» 

In  the  sub-sections,  and  in  the  rules  (see  posi^  §  4),  relating  lo 
this  part  of  the  statute,  the  possibility  of  actual  bankruptcy  being 
adopted  instead  of  liquidation  by  arrangement  is  kept  in  view,  and 
yet  the  power  of  adjudicating  in  bankruptcy  exists  only  by  means 
of  a  petition  in  a  prescribed  form  (see  Rule  262,  posi,  p.  381),  ooo- 
taining  an  admission  of  the  debtor's  insolvency.  The  filing  of  the 
petition  is,  therefore,  an  act  of  bankruptcy  (/). 

Form  of  Resolution  Jar  Liquidation  by  ArrangemeniJ^ — Reso- 
lutions that  the  estate  should  be  wound  up  by  liquidatioOy  not  by 
bankruptcy,  and  appointing  a  trustee  and  committee  of  inspectioo, 
and  that  upon  payment  by  the  debtor  of  a  fixed  named  sum  within 
a  month  after  the  registration  of  the  resolution,  and  his  giving  a 
bond  for  a  further  payment,  the  debtor  should  have  his  discharge^ 
and  that  the  first  payment  should  be  accepted  in  full  satisfactioa 
of  all  right  to  apply  to  the  court  as  to  the  pay  of  the  debtor,  were 
held  to  be  good  resolutions  under  sect.  125,  and  n<ft  to  require  to 
be  treated  as  an  acceptance  of  a  composition  and  requiring  an  ex- 
traordinary resolution  under  sect  126  {post,  p.  378)  (m). 

Rights  of  the  Trustee  in  Liquidation.^ — Although  by  sub- 
sect.  4  the  liquidation  by  arrangement  is  deemed  to  have  com- 
menced as  from  the  date  of  the  trustee's  appointment,  that  is,  that 
the  active  prosecution  of  the  liquidation  shall  thenceforth  ensne^ 
it  is  also  provided  by  sub-sect.  7  that  the  appointment  of  a  trustee 
in  liquidation  (and  this,  it  seems,  without  any  reference  to  the 
particular  time  at  which  such  appointment  may  have  been  made) 
shall  be  deemed  to  be  equivalent  to,  and  a  substitute  for,  the  pre- 
sentation of  a  petition  in  bankruptcy,  or  the  service  of  such  petitioa 
or  an  order  of  adjudication  in  bankruptcy;  and,  therefore,  the  trus- 
tee in  liquidation  is  as  much  entitled  to  call  in  question  any  pro- 
ceeding by  which  a  portion  of  the  debtor's  property  has  been  with- 
drawn from  distribution,  as  a  trustee  in  bankruptcy  (n),  for  not* 
withstanding  the  words  of  sub-sect.  4  create  a  difficulty,  thej 
cannot  control  sub-sect.  5  and  the  other  parts  of  the  act  whic^ 
clearly  make  the  same  property  vest  in  the  trustee  as  would  vest 

(k)  See  the  jndgment  of  the  chief  affirmed  on  appeal.  Id,  69. 
judge  in  bankruptcy  in  Ex  parte  (m)  Ex  parte  Pooley^  In  re  Rm^ 

Ihdhunter,  39  L.  J.  (N.  S.)  Bankr.  sell,  40  L.  J.  (N.  8.)  Bankr.  41. 
22.  (n)  See  the  judgment  in  EmpoHe 

(0  See  Ex  parte  Duignan,  He  Todhunter,  89  L.  J.  (N.  S.)  Bankr. 

BisteU,  40  L.  J.  (N.  S.)  Bankr.  83;  22. 
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Id  bankruptcy  if  the  creditors  chose  to  make  the  debtor  bank-    pahtvu. 
rupt  (o).  ^'^^  ^^'': 

Effect  of  Petition  for  Liquidation^  on  Executions,'] — In  accord- 
ance with  this  view  of  the  effect  of  a  petition  for  hquidation  by 
arrangement,  it  was  held,  tliat  the  seizure  in  execution  of  the 
goods  of  a  debtor,  after  the  filing  of  a  petition  for  liquidation,  al- 
though before  the  appointment  of  a  trustee,  was  of  no  avail  as 
against  the  trustee,  the  goods  on  his  appointment  becoming  the 
property  of  the  trustee  from  the  act  of  bankruptcy  by  filing  the 
petition  (/>). 

On  the  other  hand,  a  trustee  in  liquidation  is  not  entitled  to  the 
proceeds  of  a  sale  under  an  execution  against  a  non-trader  debtor 
where  the  seizure  was  before  the  petition  was  filed  (q). 

Therefore,  where  the  sheriff  having  seized  the  goods  of  a  non- 
trader  debtor  under  an  execution,  sold  them  under  judge's  orders, 
paying  the  proceeds  into  court,  and  between  the  seizure  and  sale 
the  debtor  filed  a  petition  in  liquidation,  of  which  notice  was  given 
before  sale  to  the  sheriff  and  execution  creditor,  and  after  the  sale 
a  trustee  was  appointed,  it  was  held,  that  the  question  must  be 
decided  as  if  the  petition  for  liquidation  had  been  a  petition  in 
bankruptcy  presented  before  the  sale,  followed  by  an  adjudication 
after  sale;  and  that,  assuming  the  filing  the  petition  for  liquidation 
to  be  an  act  of  bankruptcy,  yet  the  execution  creditor,  having 
seized  before  notice  thereof,  was  entitled  to  retain  the  proceeds 
against  the  trustee  (r). 

So,  in  a  subsequent  case,  where  before  sale  the  sheriff  was  served 
with  notice  of  a  petition  for  liquidation,  and  an  injunction  bv  the 
county  court  judge  to  restrain  the  sale,  it  was  held,  that  the  judg- 
ment creditor  was  entitled  to  have  his  debt  satisfied  out  of  the 
proceeds  of  the  goods  («). 


(o)  MellishyL.  J.,  Ex  parte  Duig- 
nan.  In  re  HUsell,  40  L.  J.  (N.  S.) 
Bankr.  70. 

(p)  Ex  parte  Ihiignan,  Re  BU- 
tell,  40  L.  J.  (N.  S.)  Bankr.  83; 
aflinned  on  oiror.  Id.  68. 

iq)  See  Ex  parte  Roche,  In  re 
Hall,  40  L.  J.  (N.  S.)  Bankr.  70;  see 
also  ante,  p.  322. 

(r)  Ex  parte  Todhunter,  Law 
Rep.,  10  Eq.  426;  39  L.  J.  (N.  S.) 
Bankr.  17;  and  see  Ex  parte  Rooke, 
In  re  Hall,  40  L.  J.  (N.  S.)  Bankr. 
70.  In  a  case  decided  the  same  day 
as  Ex  parte  Todhunter,  where  the 
seizure  was  before  the  petition  for 
li(]nidation,  bnt  the  trustee  was  ap- 
pointed before  the  sale,  the  chief 
jndge  held  that  the  execution  was 
not  protected.  Ex  parte  Veneits 
{Re  Grvynn),  Law  Rep.,  10  Eq.  419; 


89  L.  J.  (N.  S.)  Bankr.  2a  This 
case  was,  howerer,  in  apparent  con- 
flict with  the  authorities  noticed, 
ante,  p.  322  {Slater  y.  Finder,  Ex 
parte  Roche,  Jf'c),  Although  Ex 
parte  Veness  cannot  be  supported  on 
the  grounds  on  which  it  was  decided, 
it  may  be  supported  on  the  facts,  for 
there  was  in  that  case  an  act  of  bank- 
ruptcy before  seizure,  and  the  doctrine 
of  relation  back  applies  to  liquidation 
by  arrangement  (see  Ex  parte  Duig- 
nan,  supra);  but  the  judgment  did 
not  proceed  on  that  ground.  See  the 
comments  on  Ex  parte  Venes$  in  the 
judgments  of  the  Court  of  Exchequer 
m  Slater  v.  Finder,  40  L.  J.  (N.  8.) 
Ex.  146. 

(«)  Ex  parte  Bailey,  In  re  Jechs, 
41  L.  J.  (N.  8.)  Bankr.  L 
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PaetVII. 
Ckap.  XVI. 


A  petition  for  liquidation  hw  the  same  eBect  as  a  |>etit]on  id 
bankruptcy  in  cases  under  sect  87,  which  provides  for  the  prooeedf 
of  pale  of  goods  of  a  trader  taken  in  execution  on  a  judgmeot  fw 
a  sum  cxc^din^  fifty  pounds,  where  notice  of  a  bankruptcy  peti- 
tion is  given  within  fourteen  days,  although  no  trustee  is  appoinlMl 
within  that  period  (/). 


n^iniutioiw 

an  to  oom- 
pniiitlon  hj 
credtton. 


§  3.— Composition  with  Creditors. 

The  main  distinctive  features  of  liquidation  bj  composition  with 
creditors,  as  compared  with  liquidation  by  arrangeinent^  have  been 
alrea<ly  pointed  out  (see  ante,  pp.  371,  372).  The  procedure  and 
prcciso  effect  of  such  composition  have  now  to  be  considered.  The 
^^  Regulations'^  respecting  Composition  with  Creditobs  oom- 
priso  the  seventh  ])art  of  ''The  Bankruptcy  Act»  1S69^  and  ire 
contained  in  sect.  126  of  that  act. 

Sect.  126.  ^*  The  creditors  of  a  debtor  unable  to  pay  his  debts  may, 
without  any  proceedings  in  bankruptcy,  by  an  extraordinary  reaoIotioB, 
resolve  that  a  composition  shall  be  accepted  in  satisfaction  of  the  debCi 
due  to  them  from  the  debtor. 

*^An  extraordinary  resolution  of  creditors  shall  be  a  resolution  whidi 
has  been  passed  by  a  majority  in  number  and  three-fourths  in  value  of 
the  creditors  of  the  debtor,  assembled  at  a  general  meeting  to  be  held 
in  the  manner  prescribed,  of  which  notice  has  been  given  in  the  pre- 
scribed manner,  and  has  been  confirmed  by  a  majority  in  number  and 
value  of  the  creditors  assembled  at  a  subsequent  general  meeting;  of 
which  notice  has  been  given  in  the  prescribed  manner,  and  held  at  m 
interval  of  not  less  than  seven  days  nor  more  than  fourteen  days  froa 
the  date  of  the  meeting  at  which  such  resolution  was  first  passed 

^*  In  calculating  a  majority  for  the  purposes  of  a  composition  under  thi* 
section,  creditors  whose  debts  amount  to  sums  not  exceeding  ten  pounds 
shall  be  reckoned  in  the  majority  in  value,  but  not  in  the  majority  in 
number,  and  the  value  of  the  debts  of  secured  creditors  shall,  as  nearlr 
as  circumstances  admit,  be  estimated  in  the  same  way,  and  the  same 
description  of  creditors  shall  be  entitled  to  vote  at  such  general  meetings 
as  in  bankruptcy. 

^^llie  debtor,  unless  prevented  by  sickness  or  other  cause  satis&ctory 
to  such  meetings,  shall  be  present  at  both  the  meetings  at  which  the 
extraordinary  resolution  is  passed,  and  shall  answer  any  inquiries  made 
of  him,  and  he,  or  if  he  is  so  prevented  from  being  tX  such  meetings 
some  one  on  his  behalf,  shall  produce  to  the  meetings  a  statement  show- 
ing the  whole  of  his  assets  and  debts,  and  the  names  and  addresses  of 
the  creditors  to  whom  such  debts  respectively  are  due  (u). 

**Thc  extraordinary  resolution,  together  with  the  statement  of  the 
debtor  as  to  his  assets  and  debts,  shall  be  presented  to  the  registrar, 
and  it  shall  be  his  duty  to  inquire  whether  such  resolution  has  been 
passed  in  manner  directed  by  this  section,  and  if  satisfied  that  it  has 


(f)  Ex  parte  Key9^  Re  Skinner, 
39  L.  J.  (N.  S.)  Ban'kr.  28. 


(M)  Sec  note  to  Rule  205,  poH. 
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been  bo  passed  he  shall  forthwith  register  the  resolution  and  statement    Part  vii. 
of  assets  and  debts,  but  until  such  registration  has  taken  place  sach  C"^>'  xvi. 
resolution  shall  be  of  no  validity ;  and  any  creditor  of  the  debtor  may 
inspect  such  statement  at  prescribed  times,  and  on  payment  of  such  fee, 
if  any,  as  may  be  prescribed. 

"The  creditors  may,  by  an  extraordinary  resolution,  add  to  or  vary  the 
provisions  of  any  composition  previousfy  accepted  by  them,  without 
prejudice  to  any  persons  taking  interests  under  such  provisions  who  do 
not  assent  to  such  addition  or  variation  ;  and  any  such  extraordinary 
resolution  shall  be  presented  to  the  registrar  in  the  same  manner  and 
with  the  same  consequences  as  the  extraordinary  resolution  by  which 
the  composition  was  accepted  in  the  first  instance. 

"  The  provisions  of  a  composition  accepted  by  an  extraordinary  reso- 
lution in  pursuance  of  this  section  shall  oe  binding  on  all  the  creditors 
whose  names  and  addresses,  and  the  amount  of  the  debts  due  to  whom, 
are  shown  in  the  statement  of  the  debtor,  produced  to  the  meetings  at 
which  the  resolution  has  passed,  but  shall  not  affect  or  prejudice  the 
rights  of  any  other  creditors. 

^^  Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note,  if  the 
debtor  is  ignorant  of  the  holder  of  any  such  bill  of  exchange  or  promis- 
sory note,  he  shall  be  required  to  state  the  amount  of  such  bill  or  note, 
the  date  on  which  it  falls  due,  the  name  of  the  acceptor  or  person  to 
whom  it  is  payable,  and  any  other  particulars  within  his  knowledge  re- 
specting the  same,  and  the  insertion  of  such  particulars  shall  be  deemed 
a  sufficient  description  of  the  creditor  of  the  debtor  in  respect  of  such 
debt,  and  any  mistake  made  inadvertently  by  a  debtor  in  the  statement 
of  his  debts  may  be  corrected  after  the  prescribed  notice  has  been  given, 
with  the  consent  of  a  general  meeting  of  his  creditors. 

"  The  provisions  of  any  composition  made  in  pursuance  of  this  sec- 
tion may  be  enforced  by  the  court  on  a  motion  made  in  a  summary 
manner  by  any  person  interested,  and  any  disobedience  of  the  order  of 
the  court  made  on  such  motion  shall  be  deemed  to  be  a  contempt  of 
court. 

"  Rules  of  court  may  be  made  in  relation  to  proceedings  on  the  occa- 
sion of  the  acceptance  of  a  composition  by  an  extraordinary  resolution 
of  creditors  in  the  same  manner  and  to  the  same  extent  and  of  the  same 
authority  as  in  respect  of  proceedings  in  bankruptcy. 

"  If  it  appear  to  the  court  on  satisfactory  evidence  that  a  composition 
under  this  section  cannot,  in  consequence  of  legal  difficulties,  or  for  any 
sufficient  cause,  proceed  without  injustice  or  undue  delay  to  the  creditors 
or  to  the  debtor,  the  court  may  adjudge  the  debtor  a  bankrupt,  and  pro- 
ceedings may  be  had  accordingly." 

Sect.  127.  '^The  registration  By  the  registrar  of  a  special  resolution  RcgigtnUon 
of  the  creditors  on  the  occasion  of  a  liquidation  by  arrangement  under  2  ^1212*** 
part  six  of  this  act,  or  of  an  extraordinary  resolution  of  the  creditors  on  oonciiuiTe  in 
the  occasion  of  a  composition  under  the  seventh  part  of  this  act,  shall,  oertaio 
in  the  absence  of  fraud,  be  conclusive  evidence  that  such  resolutions 
respectively  were  duly  passed  and  all  the  requisitions  of  this  act  in  re- 
spect of  such  resolutions  complied  with." 

This  section  is  part  of  the  comprehensive  provisions  which 
include  the  eeneral  law  relating  to  insolvent  debtors  and  their 
creditors.  The  rules  (see  posty  §  4)  which  relate  equally  to  pro- 
ceedings for  liquidation  by  arrangement  and  composition,  require 
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Past  VII.  that  thc  procccdiDgs  bj  the  debtor  shall  be  instituted  bj  a  petitmi 
Cbaf.  XVI.  ^.]^;^}^  |y  entitled  in  bankruptcy  (x);  and  until  after  the  meetii^ 
have  been  hohl  it  cannot  be  ascertained  what  form  the  future  pro- 
ceedings shall  assume,  but  it  is  certain  that  until  the  resoiotiou 
shall  have  been  passed  and  registered,  the  proceeding  are  in  btok* 
ruptcj.  The  meaning  of  the  language  at  the  commenceiDeot  of 
the  section  that  the  creditors  of  a  debtor  maj  **  without  anj  pro- 
ceedings in  blink ruptcy,"  resolve  to  accept  a  composition,  mean, 
without  any  proceedings  by  them  or  on  their  behalf^  and  have  doc 
the  effect  of  abrogating  all  that  has  been  done  before  tlie  raola- 
tion,  and  by  reason  of  which  alone  the  resolution  could  be  paKed 
and  registered.  On  the  contrary,  the  proceedings  are  subject  to 
the  general  control  and  jurisdiction  of  the  Courts  of  Bankruptcy 
con  fenced  by  sect.  72  (see  anie,  p.  203)  and  other  sections^  aod 
such  jurisdiction  may  be  accordingly  exercised  in  reference  to 
sect.  126,  for  the  purpose  of  deciding  **all  questions  whatsoerer 
whether  of  law  or  fact,  arising  in  any  case  of  bankruptcy  coming 
within  the  c(»gnizauce  of  the  court,  or  which  the  court  may  deem 
it  expcdieut  to  decide  for  the  purpose  of  doing  complete  jii5- 
tice''(y). 

For  example,  until  at  the  meeting  of  the  creditors  it  has  been 
determined  by  their  resolution  whether  the  proceedings  shall  be 
under  sect  125  or  sect  126,  it  would  be  quite  right  that  an  ifynne- 
tion  should  be  granted  restraining  any  creditor's  process  against 
the  debtor's  jxjrson  or  estate  (z). 

Not  only  does  this  jurisdiction  exist  before  the  resolution  a 
passed,  but  even  after  the  resolution  is  registered. 

Thus,  where  goods  wei-e  seized  in  execution  by  the  sheriff^  and 
the  debtor  filed  a  petition  for  liquidation,  and  the  court  granted  an 
injunction  restraining  any  dealing  with  the  goods,  and  subse- 
quently the  creditoi*s  passed  a  resolution  accepting  a  composition 
untlersect.  126,  and  after  the  resolution  was  registered,  the  debtor, 
claiming  the  goods,  brought  an  action  against  the  sheriff,  and,  on 
thc  other  hand,  the  execution  creditor  ruled  the  sheriff  to  proceed. 
It  was  held,  that  the  sheriff  being  under  this  cross-fire  was  right 
in  applying  to  the  Bankruptcy  Court,  and  the  court  accordingly 
stayed  the  debtor's  proceedings  against  the  sheriff^  holding  that 
tlie  execution  creditor  was  entitled  to  the  execution  of  the  writ 

In  the  same  case  it  was  held  that  a  resolution  to  accept  a  com- 
position under  sect.  126,  has  not  the  effect  of  revesting  in  the 
debtor  the  title  to  goods  previously  seized  by  thc  sheriff  under  an 
execution,  but,  on  the  contrary,  restores  the  execution  creditor  to 
liis  position.  It  was  urged,  on  behalf  of  the  debtor,  that  the  result 
of  the  resolution  was  that  he  was  freed  from  all  his  debts  except 

(a*)  Sec  Rule  252,  pott,  p.  381.  L.  J.  (N.  S.)  Bankr.  65. 

(y)  See  the  judgment  or  thc  chief  (f)  Eu?  parte   The    JSirminfkam 

judge  in  hAukruptcy,  approved  hr  the  Oam  Light  and  Coke  Company,  Rb 

Lords  JustircB,  In  re  Enylattd,  Ex  Adams,  40  L.  J.  (N.  S.)  Bankr.  1. 
parte  Tlie  Sheriff  of  Middlesex,  40 
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only  as  to  the  composition,  and  that  he  was  restored  to  the  same  c**"xvi 

position  and  with  the  same  rights  as  he  was  before  he  presented - 

his  petition.  The  court  agreed  with  the  latter  proposition,  but 
observed  that  before  the  presentation  of  the  petition  the  goods  in 
question  had  been  seized.  The  debtor  could  not  have  then  pre- 
vented the  sheriff  from  selling  except  by  the  proceedings  in  bank- 
ruptcy, and  that  proceeding  having  terminated,  the  debtor  and 
creditor  were  in  exactly  the  same  position  as  before  the  petition, 
(except  that  the  creditor  had  been  delayed),  but  it  would  be 
putting  them  in  totally  different  positions  if  the  creditor  were  to 
be  deprived  of  the  rights  which  he  had  acquired  under  his  exe- 
cution (a). 

The  same  view  of  the  effect  of  a  composition  was  taken  in  a 
previous  case,  where  a  creditor  in  exercise  of  a  statutory  power  to 
distrain  and  sell  a  debtor's  goods  (&)  seized  them,  and  on  the 
debtor's  subsequently  petitioning  for  liquidation  by  arrangement,  a 
composition  was  accepted;  it  was  held  that  the  creditor  was  en- 
titled to  proceed  and  sell  as  before  the  petition  (c). 


§  4.— Rules  respecting  Liquidation  by  Arrangement  or 

Composition. 

"The  Bankruptcy  Rules,   1870,"  contain   the  following  rules' 
relating  to  "  proceedings  for  liquidation  by  arrangement  or  com- 
position with  creditors." 

Sections  125  and  126. 

Rule  252.  *'  Proceedings  under  these  sections  shall  be  instituted  by 
the  debtor  by  petition  and  affidavit  thereto  annexed  according  to  the 
forms  given  m  the  schedule." 

253.  *'  The  court  having  jurisdiction  in  such  proceedings  shall  be  the 
court  to  which  a  bankruptcy  petition  against  the  debtor  could  be  pre- 
sented." 

254.  *^  The  first  eeneral  meeting  shall  be  summoned,  to  be  held  at 
the  place  mentioned  in  the  affidavit  filed  with  the  petition  (subject  to 
such  place  bein^  changed  by  order  of  the  court,  as  hereinafter  pro- 
vided), and  the  time  of  meeting  shall  be  at  a  stated  hour  between  10  a.m. 
and  5  p.m  on  a  day  within  one  calendar  month  from  the  presentation  of 
the  petition,  unless  the  court  in  any  particular  case  shall  otherwise 
order." 

255.  "  The  first  general  meeting  of  creditors  shall  be  summoned  by 
notice  according  to  the  form  in  the  schedule." 

256.  ^*  All  first  general  meetings  shall  be  summoned  as  follows:  — 

*'  A  sufficient  number  of  forms  of  such  notice,  duly  signed,  addressed, 
and  stamped  for  post,  shall  be  delivered  to  the  registrar,  together  with 

(a)  In  re  England^  Ex  parte  Th^  (c)  Ex  parte   The  Birmingham 

Sheriff  of  Middlesex,  40  L.  J.  (N.  S.)  Oas  Light  and  Coke  Company,  He 

Bankr.  05.  Adams,  40  L.  J.  (N.  S.)  Bankr.  1. 

{b)  Soe  sect.  34,  ante,  p.  329. 
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Past  Til.  a  reqaest  and  list  of  creditors  according  to  the  form  in  the  aehedak, 
Cma>.xvi.  m,^  gg^  Ijg^  iQgy  i^g  added  to,  or  additional  requeats  and  lists  be  fikd, 
as  circnmstances  may  require.  Every  request  uiall  bear  a  stamp  ealea- 
lated  at  the  rate  of  tlireepence  for  each  notice  required  to  be  sent  Hi 
registrar  shall  cause  the  notices  to  be  checked  with  the  list  or  lirts 
delivered  to  him,  and  to  be  sealed  with  the  seal  of  the  court  and  to  be 
posted  to  the  ci*editor8f  and  the  person  posting  the  same  shall  fortinitii 
make  and  file  an  affidavit,  exhibiting  a  ibrm  of  notice,  and  stating  thM 
he  had  posted  similar  notices  to  the  persons  mentioned  in  the  lifts 
delivered  to  the  registrar,  and  stating  also  the  date  and  place  of 
posting." 

257.  **  The  debtor  shall  also  deliver  to  the  registrar  a  notice  accoidiBg 
to  the  form  in  the  schedule  to  be  gazetted  seven  days  at  least  before  the 
meeting  is  to  be  held.*' 

268.  ^^  Notices  summoning  any  first  ffAneral  meeting  shall  be  postsd 
at  least  14  days  before  the  day  on  which  the  meeting  is  to  be  held.** 

259.  ^^  Upon  sufficient  cause  proved  to  the  satisfaction  of  the  coozt 
by  the  debtor  or  by  any  creditor,  either  ex  parte  or  otherwise,  the  court 
may  order  and  direct  the  place  of  any  ^neral  meeting  to  be  changed, 
provided  application  be  made  in  such  time  as  will  allow  notice  of  the 
change  to  be  given  to  the  creditors,  as  hereinafter  directed.  Any  order 
so  made  by  the  court  shall  be  according  to  the  form  in  the  scnedole, 
and  a  copy  thereof  shall  be  gazetted  forthwith,  and  notice  thereof  shall 
be  given  by  the  registrar  by  sending  by  post,  on  or  before  the  eighth 
day  prior  to  the  meeting,  a  sealed  office  copy  of  the  order  of  the  court 
addressed  to  the  several  creditors,  and  to  the  debtor.  The  expense  of 
•  and  incident  to  such  order  and  despatching  copies  thereof  to  the  cre- 
ditors as  aforesaid  shall  be  borne  and  paid  m  such  manner  as  the  cout 
shall  direct,  and  in  case  of  non-comphance  the  copies  of  the  order  shall 
not  be  sent,  but  the  meeting  shall  be  held  as  originally  summoned." 

2()0.  ^^  The  court  mav  at  any  time  after  the  presentation  of  a  petitios 
restrain  further  proceedings  in  any  action,  suit,  execution,  bankraptcf 
petition  or  other  legal  process  against  the  debtor  or  his  estate  in  respect 
of  any  debt  proveable;  or  it  may  allow  such  proceedings,  whether  in 
progress  at  the  filing  of  the  petition  or  subsequently  commenced,  to 
proceed  upon  such  terms  as  the  court  may  think  just.  The  court  may 
also  at  any  time  after  presentation  of  the  petition  appoint  a  receiver  or 
manager  of  the  property  or  business  of  the  debtor,  or  of  any  part  thereof 
and  may  direct  immediate  possession  to  be  taken  of  sach  property  or 
business  or  any  part  thereor"  (d), 

201.  **Any  receiver  or  manager  so  appointed  shall  enter  upon  and 
act  in  the  performance  of  his  office  at  such  time  and  in  such  manner  and 
to  such  extent  as  the  court  may  from  time  to  time  direct" 

2G2.  ^'  A  trader  shall  state  in  his  petition  the  estimated  amount  of  the 
debts  owing  by  him  to  his  creditors,  and  where  no  receiver  or  manager 
has  been  appointed  by  the  court,  a  majoritv  in  value  of  such  creditors 
may  at  any  time  prior  to  the  passing  of  tlie  special  or  extraordinaiy 
resolution,  as  the  case  may  be,  nominate  and  appoint  a  receiver  or 
manager  of  ttie  trade  effects  or  business  of  the  debtor,  or  any  part 

{d)  Rule  2G0  is  a  repetition  of  sect,  and  the  rule  seems  inappHcable  to 

1 8  {.ante,  p.  249),  only  applied  to  liqni-  compoeitioo,  so  the  force  of  the  rale 

dation.    8emb1e,  sect.  13  would  have  may  be  doubted, 
applied  to  liquidation  by  arrangement. 
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thereof  accordine  to  the  form  in  the  schedule.  Where  any  such  receiver  fabt  ¥ir. 
or  manager  has  been  so  appointed  he  shall  investigate  the  state  of  the  c«Ar.  XVL 
debtor's  affairs,  and  report  thereon  to  the  general  meeting  of  creditors. 
The  nomination  and  appointment  of  any  such  receiver  shall  be  con- 
firmed by  the  court  upon  summary  application  in  any  case  in  which  the 
debtor  refuses  to  give  possession  or  control  to  the  receiver  or  manager 
so  appointed.  Any  such  nomination  paper  shall  be  in  duplicate,  and 
may  be  signed  by  the  creditors  in  their  individual  or  partnership  names, 
or  by  some  person  who  shall  state  in  his  signature  that  he  does  so  by 
procuration  on  the  creditor's  behalf.  The  signatures  or  debts  need  not 
be  verified  further  than  by  the  affidavit  of  one  of  the  tliree  principal 
creditors  signing  the  nomination  paper  (or  a  partner  in  the  firm  of  one 
of  them)  according  to  the  form  in  the  schedule,  and  such  affidavit  shall 
be  filed  in  court  with  one  of  the  nomination  papers.  If  any  receiver  or 
manager  has  been  appointed  by  the  court,  the  nominee  of  the  creditors 
shall  be  forthwith  substituted  in  his  place,  and  the  court  shall  order 
accordingly." 

263.  *' Where  a  receiver  or  manager  has  been  appointed  the  court 
may  at  any  time  cancel  his  appointment  by  consent  of  the  debtor  and 
of  the  creditor  or  creditors  (if^any)  upon  whose  application  the  appoint- 
ment was  made,  and  of  any  creditor  or  creditors  whose  proceedings  may 
have  been  restrained  as  aforesaid,  or  if  the  court  shall  see  fit" 

264.  ^*  Where  a  receiver  or  manager  has  been  appointed  he  shall  be 
entitled  to  the  custody  of  the  books  and  effects  of  the  debtor,  and  the 
debtor  or  any  person  having  the  previous  custody  thereof  on  his  behalf 
shall  forthwith  deliver  the  same  to  the  receiver." 

265.  **  The  receiver  or  manager  shall  at  all  times  permit  the  debtor 
or  any  of  his  creditors  or  their  agents  to  have  access  to  and  inspect  the 
debtor's  books  of  account.'* 

266.  '^  Where  proceedings  have  been  instituted  for  liquidation  or 
composition  the  court  may  adjudicate  the  debtor  bankrupt  if  in  the 
opinion  of  the  court  the  property  of  the  debtor  cannot  be  sufficiently 
protected  by  the  exercise  of  the  power  hereinbefore  given  to  restrain 
suits  and  actions,  and  the  appointment  of  a  receiver  or  manager ;  but  in 
any  such  case  all  proceedings  under  such  order  of  adjudication  shall  be 
stayed  immediately  upon  the  making  thereof,  and  until  the  creditors 
shall  have  passed  some  special  or  extraordinary  resolution  in  reference 
to  the  liquidation  or  composition,  and  in  the  event  of  any  such  resolu- 
tion being  duly  passed  the  adjudication  shall  be  forthwith  annulled." 

267.  ^^  In  the  event  of  any  neglect  on  the  part  of  the  creditors  to  pass 
such  resolution,  the  couil  may,  on  the  application  of  any  of  the  creditors, 
and  after  notice  to  the  debtor,  make  an  order  of  adjudication  against 
the  debtor,  or  direct  the  bankruptcy  to  be  proceedea  with,  as  the  case 
may  be." 

268.  *^  The  chairman  of  the  first  general  meeting  shall  be  elected  by 
a  majority  of  the  persons  present  thereat  claiming  to  be  or  to  represent 
creditors.  The  chairman  of  any  subsequent  general  meeting  shall  be 
elected  by  a  majority  in  value  of  the  creditors  present  or  represented 
thereat  who  have  proved  their  debts." 

269.  '^Creditors  may  prove  their  debts  and  appoint  proxies  as  in 
bankruptcy." 

270.  **•  All  debts  which  would  have  been  proveable  in  bankniptcy  had 
tlie  debtor  been  adjudicnted  bankrupt  at  the  date  of  the  institution  of 
th(*  proceedings  shall  be  proveable  under  any  such  proceedings." 
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PaetTIL        271.  "All  proofs  and  proxies  intended  to  be  used  at  any  general 

Chaf.xvi.    meeting,  and  not  previously  filed,  shall  be  handed  in  to  the  cfaiairaian  of 

the  meeting.    Any  objection  thereto  shall  be  marked  thereon  by  the 

chairman,  and  shall  be  dealt  with  by  the  registrar  on  the  reaoIntioD 

being  presented  to  him  for  registration.** 

272.  *^  A  secured  creditor,  unless  he  shall  have  realized  his  seciiritf, 
shall,  previously  to  being  allowed  to  prove  or  vote,  state  in  his  proof 
the  particulars  of  his  security  and  the  value  at  which  he  assesses  the 
same,  and  he  shall  be  deemed  to  be  a  creditor  only  in  respect  of  the 
balance  due  to  him  after  deducting  such  assessed  value  of  the  securitj. 
In  cases  of  liauidation  by  arrangement  any  secured  creditor  so  proving 
shall  be  bound  to  pay  over  to  the  trustee  the  amount  which  his  secority 
shall  produce  beyond  the  amount  of  such  assessed  value,  and  the  trustee 
shall  be  entitled  at  any  time  before  realization  of  such  security  by  the 
creditor  to  redeem  the  same  upon  payment  of  such  assessed  value.  The 
proof  of  any  such  creditor  shall  not  be  increased  in  the  event  of  the 
security  realizing  a  less  sum  than  the  value  at  which  he  has  so  assessed 
the  same." 

273.  "Wliere  any  creditor  shall  desire  to  retire  from  any  meeting 
and  not  to  be  considered  as  present,  he  may  withdraw  his  proof  without 
prejudice  to  his  again  proving  his  debt  on  any  subsequent  occasion." 

274.  *^The  debtor  shall  produce  to  the  first  general  meeting,  and 
also,  in  case  there  be  any,  to  the  second  general  meeting,  a  state- 
ment showing  the  whole  of  his  debts  and  assets,  and  the  names  and 
addresses  of  the  creditor  to  whom  such  debts  respectively  are  due.  The 
name  of  each  creditor  in  such  statement  shall  be  numbered  conseeu- 
tively,  and  the  list  of  creditors  whose  debts  do  not  exceed  10^  shall  be 
separated  from  and  follow  after  the  list  of  those  creditors  whose  debts 
exceed  that  amount.  The  debtor's  statement  of  affairs  shall  be  as  near 
as  may  be  in  the  form  required  in  bankruptcy." 

275.  ^*  The  resolution  passed  at  the  first  general  meeting  (or  first  and 
second  general  meetings,  as  the  cjise  may  be)  shall  determine  whether 
the  affairs  of  the  debtor  are  to  be  liquidated  by  arrangement  and  not  in 
bankruptcy,  or  whether  any  and  what  composition  shall  be  accepted  in 
satisfaction  of  the  debts  due  to  the  creditors  from  tlie  debtor,  or  it  may 
reject  either  of  such  modes  of  arrangement.  The  resolution  may  declare 
to  whom  the  registration  of  the  resolution  and  the  debtor's  statement  of 
affairs  shall  be  intrusted,  and  the  original  resolution  and  statement  shall 
forthwith  be  delivered  accordingly  to  the  person  so  appointed,  and  in 
the  event  of  no  such  declaration  being  made  in  the  resolution  the  same 
shall  be  registered  by  the  debtor.  Only  such  resolutions  as  are  reduced 
into  writing  and  are  signed  by  or  on  behalf  of  the  statutory  majoriW  of 
the  creditors  assembled  at  a  meeting  shall  be  taken  cognizance  of  fay 
tlie  court,  but  the  signatures  of  such  creditors  may  be  subscribed  sub- 
sequently to  the  meeting,  but  prior  to  the  filing  or  registration  of  the 
resoUition." 

276.  **The  chairman  shall  be  bound  forthwith  to  deliver  to  the 
person,  if  any,  so  appointed,  or,  in  default  of  such  appointment,  to  the 
debtor,  every  declaration  or  affidavit  for  proof  of  debt  and  proxy  paper 
of  what  nature  or  kind  soever,  and  whctlier  in  due  form  or  otlierwise, 
whicli  shall  have  been  received  at  the  general  meeting  or  meetings,  and 
also  the  debtor's  statement  of  affairs,  and  in  defaiut  thereof  may  be 
summoned  before  the  court,  and  the  court  may  make  such  order  in  the 
matter  as  it  shall  think  fit." 
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277.  "  In  the  event  of  a  liquidation  by  arrangement  being  resolved    Paet  yii. 
upon  at  any  general  meeting,  and  no  trustee  with  or  without  a  com-  c»*^-  3CVI. 
mittee  of  inspection  being  then  appointed,  a  subsequent  meeting  shall 

be  held  at  such  time  and  place,  at  an  interval  of  not  more  than  a  week, 
as  shall  be  appointed  by  tne  resolution,  or  in  default  of  any  such  sub- 
sequent meeting  being  so  appointed,  the  same  shall  be  held  on  the  same 
day  in  the  following  week,  at  the  same  time  and  place.  No  notice  of 
any  such  subsequent  meeting  need  be  given  to  the  creditors." 

278.  "  In  cases  of  liquidation  by  arrangement  the  general  meeting 
shall  by  special  resolution  declare  what  security,  if  any,  shall  be  given 
by  the  trustee,  and  what  remuneration,  if  any,  the  trustee  shall  receive, 
or  they  may  resolve  to  leave  his  remuneration  to  the  committee  of 
inspection,  or  to  a  subsequent  general  meeting.** 

279.  ^*  Where  the  creditors  at  the  first  general  meetine  duly  pass  a 
resolution  that  a  composition  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor,  they  shall  specify  in  their  resolution 
the  amount  of  the  composition  and  the  instalments  and  dates  at  which 
the  same  shall  be  payable,  and  they  may  name  some  person  as  trustee 
for  receipt  and  distribution  of  the  composition  and  any  negotiable 
securities  which  may  be  given  for  the  same." 

280.  **  Instead  of  specifying  by  their  resolution  the  security  to  be 
given  the  creditors  may  resolve  that  the  composition  or  some  part  or 
instalment  thereof  shall  be  secured  in  such  manner  as  may  be  approved 
by  a  creditor  or  creditors  to  be  named  by  the  resolution." 

281.  **The  extraordinary  resolution  may  provide,  that  the  terms  of 
the  composition  be  embodied  in  a  deed  between  such  parties  and 
containing  such  covenants  for  payment  of  the  composition,  and  for 
protecting  and  releasing  the  debtor,  and  such  other  covenants  and  such 
provisions  for  securing  the  composition  either  by  assignment  of  pro- 
perty, or  by  inspection  of  the  debtor^s  business  or  oUierwise,  as  the 
nature  of  the  case  may  require,  and  as  the  resolution  may  specify  in 
particular  or  general  terms. 

282.  '*  Where,  at  the  first  general  meeting,  a  resolution  has  been 
passed,  resolving  that  a  composition  shall  be  accepted  in  satisfaction  of 
the  debts  due  to  the  creditors  from  the  debtor,  such  resolution  shall  be 
filed  with  the  statement  of  the  debtors*  a£fairs,  proof,  and  proxies  within 
three  days,  and  another  general  meeting  shall  be  appointed  to  be  held 
at  an  interval  of  not  less  than  seven  days  nor  more  than  fourteen  days 
from  the  date  of  the  meeting  at  which  the  resolution  was  first  passed. 
The  second  eeneral  meeting  shall  be  held  at  the  same  place  as  the  first 
general  meetmg  unless  the  resolution  at  such  first  general  meeting  shall 
have  otherwise  directed.  Notice  thereof  according  to  the  form  in  the 
schedule  shall  be  given  to  every  creditor  in  manner  provided  with 
respect  to  first  general  meetings,  with  this  addition,  that  the  notice  to 
every  creditor  who  was  not  present  or  represented  at  the  first  eeneral 
meeting  shall  be  sent  by  re^stered  post  letter.  Such  notices  shall  be 
sent  on  or  before  the  sixth  day  prior  to  the  day  on  which  the  second 
meeting  is  appointed  to  be  held.  In  the  event  of  notice  not  being 
requested  to  be  sent  by  the  debtor  or  his  attorney  on  the  sixth  day  prior 
to  the  second  meeting,  any  creditor  may  file  a  similar  request,  desirine 
the  registrar  to  forward  the  notices  summoning  the  second  meeting;  and 
in  the  event  of  any  meeting  being  so  summoned  it  shall  be  sufficient  if 
the  notices  are  signed  by  the  registrar  and  sealed,  and  are  posted  otk 
the  third  day  prior  to  the  meeting.*' 

D.     VOL.  II.  C  0 
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Tkwt  Til.        283.  "  At  the  second  general  meeting  of  creditors,  the  crfiditoii  ai- 
chaf.  XVI.  gembled  may  confirm  the  resolution  passed  at  the  first  generml  meetnig; 
or  they  may  pass  a  special  resolution  that  the  affidrs  of  the  debtor  an 
to  be  liquidated  by  arrangement  and  not  in  bankroptey." 

284.  *'  The  person  to  whom  the  registration  of  the  apeeud  or  eitra- 
ordinary  resolution  may  have  been  entrusted,  or  the  debtor  or  his  attor- 
ney, as  the  case  may  be,  shall  file  the  same  in  coorty  together  with  At 
debtor^s  statement  of  afiairs  and  all  proofs  and  proxies,  within  tfafM 
days  after  he  shall  have  received  the  same,  or  in  de&alt  thereof  shall  bs 
summoned  before  the  court,  and  some  person  able  to  depose  thmts 
shall  verify  and  identify  the  resolutions,  statement,  proofs,  and  proxiai 
so  filed  as  being  the  whole  of  the  resolutions,  statement,  proofi^  and 
proxies  come  to  and  produced  at  the  meeting  or  meetings  when  sacfa 
special  or  extraordinary  resolutions  were  passed.** 

285.  "  In  cases  of  proceedings  for  liquidation,  by  airengement  or 
composition,  instituted  by  partners,  separate  meetings  of  the  diffiereat 
classes  of  creditors  shall  be  held ;  thus :  if  the  partnership  consists  of 
A.,  B.,  and  C.  a  meeting  of  the  joint  creditors  ot  A..  B.  and  C.  riiall  be 
first  held,  and  separate  meetings  of  the  separate  creaitors  of  A^  B.  sad 
C.  shall  be  held  at  a  date  or  time  subsequent  to  the  meeting  of  tfas 
partnership  creditors.  The  joint  creditors  ma^  come  to  such  resolatioo 
as  they  may  think  fit  with  regard  to  the  jomt  estate.  The  sepsrsfte 
creditors  may  also  come  to  such  resolution  as  the^  may  think  fit  as 
regards  the  liquidation  of  the  estate  of  their  individual  debtor,  but  is 
the  event  of  their  determining  upon  his  bankruptcy,  or  the  liqnidatioii 
of  his  estate  by  arrangement,  they  shaU  choose  the  same  trustee,  if  sbj, 
as  has  been  or  shall  be  appointed  by  the  joint  or  partnership  creditoti, 
but  the^  ma^  appoint  a  committee  of  inspection  from  their  own  body,  if 
they  thmk  fit,  or  they  may  adopt  the  committee  (if  any)  appointed  by 
the  joint  or  partnership  creditors.  In  the  event  of  the  separate  eis- 
ditors  of  an;^  such  debtor  agreeing  to  accept  a  composition,  in  eases 
where  the  joint  creditors  have  resolved  on  a  liquidation  by  arrangemeeti 
the  assets  of  such  separate  debtor  shall  be  made  available  by  the 
trustee  for  or  towards  the  payment  thereof,  in  such  manner  as  tiie  eooit 
shall  direct  and  approve,  and  any  surplus  of  such  separate  estate  remsis- 
ing  in  the  hands  of  the  trustee,  auer  payment  of  or  provision  for  sndi  con- 
position,  and  all  proper  costs  incurred  in  connexion  therewith,  sball  bs 
deemed  partnerships  assets.  If  in  any  such  case  the  separate  debtor 
shall  be  a  member  of  more  than  one  firm,  the  surplus  of  hia  separati 
estate  shall  be  applied  in  such  manner  as  the  court  may  direct** 

286.  **  If  the  petition  be  by  partners,  and  any  two  or  more  of  sacb 
partners  constitute  a  separate  and  independent  firm,  the  creditors  sf 
such  firm  may  likewise  come  to  a  separate  resolution  as  regards  the 
liquidation  or  such  minor  partnership  estate,  and  where  any  smplsi 
shall  arise  upon  the  liquidation  thereof,  the  same  shall  be  earned  ovsr 
to  the  separate  estates  of  the  partners  in  such  minor  firm  aceofding  ts 
their  respective  rights  therein. 

287.  **  In  cases  of  proceedings  for  or  towards  liquidadon  by  arranM- 
ment  or  composition  by  an  individual  debtor,  his  creditors  and  debts 
shall  be  deemed  to  be  and  include  not  only  those  creditors  to  whom  or 
those  debts  in  respect  of  which  he  is  individually  responsible,  but  also 
those  creditors  and  debts  to  whom  or  in  respect  of  which  he  is  sLiS 
responsible  jointly  with  any  other  person  or  persons:  and  the  statntoiy 
majority  required  for  the  purpose  of  any  resolution  shall  be  a  coJQcetitt 
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majority  of  the  whole  of  such  joint  and  separate  creditors  assembled  at    Paet  Tir. 
any  meeting.    In  any  such  last-mentioned  proceedings  the  terms  of  the  Cba?.  xvi. 
resolution  as  regards  joint  and  separate  creditors  need  not  be  identical, 
and,  if  so  desirea,  the  resolution  may  provide  for  the  payment  of  a  com- 

Sosition  to  the  separate  creditors,  and  that  the  rights  of  the  joint  cre- 
itors  shall  not  be  prejudiced  or  affected  thereby.** 

288.  ^  The  creditors  assembled  at  any  general  meeting  may  include  in 
their  resolution  a  direction  that  the  proceedings  be  transferred  to  any 
court  other  than  that  in  which  the  same  were  originated ;  and  upon  any 
such  resolution  being  filed,  the  proceedings  shall  be  forthwith  transferred 
by  the  registrar  in  accordance  therewith ;  and  the  court  to  which  the 
same  shall  have  been  transferred  shall  thereafter  act  in  the  matter  of  the 
proceedings  in  like  manner  as  if  the  same  had  been  properly  instituted 
therein  in  the  first  instance.** 

289.  ^*  Every  creditor  in  respect  of  a  proveable  debt  shall  in  th6  event 
of  a  liquidation  by  arrangement  bein^  resolved  upon,  be  absolutely  re- 
strainea  from  commencing  or  continumg  or  enforcing  any  proceedings 
whatsoever  against  the  debtor  or  his  property,  notwithstanaing  that  such 
creditor  has  not  received  notice  of  the  general  meeting,  unless  the  court 
shall  be  of  opinion  that  such  creditor's  rights  have  been  prejudicially 
affected  by  the  resolution,  and  that  the  estate  would  yield  a  larger  divi- 
dend if  administered  in  bankruptcy**  (e). 

290.  *^  Where  bankruptcy  occurs  during  the  continuance  of  a  liquida- 
tion by  arrangement,  the  trustee  under  such  liquidation  shall  pay  over 
and  account  for  to  the  trustee  to  be  appointed  under  the  bankruptcy  any 
monies  or  property  of  the  debtor  which  have  come  to  his  hands,  and  in 
the  event  of  a  dividend  having  been  paid  to  some  of  the  creditors  the 
court  shall  make  such  order  for  the  appropriation  thereof  as  will  equalize 
the  distribution  of  the  monies  or  property  amongst  the  creditors  who 
would  or  should  have  been  entitled  thereto  under  the  liquidation  pro- 
ceedings.*' 

291.  ^*  In  case  of  liquidation  by  arrangement,  all  proper  costs  of  and 
incidental  to  the  proceedings  prior  to  the  passing  of  the  resolution  shall 
be  paid  by  the  trustee  out  of  the  estate  of  the  debtor,  in  like  manner  and 
in  the  like  priority  as  the  costs  of  a  petitioning  creditor  under  a  bank- 
ruptcy petition.** 

292.  **  Where  bankruptcy  occurs  pending  proceedings  for  or  towards 
liquidation  by  arrangement  or  composition  with  creditors,  the  proper 
costs  incurred  in  relation  to  such  proceedings  shall  be  paid  by  the  trus- 
tee under  the  bankruptcy  out  of  the  debtor's  estate,  unless  the  court 
shall  otherwise  order. 

293.  **  Where  any  resolution  is  required  to  be  passed  or  any  act  to  be 
done  by  the  creditors  present  or  represented  at  any  meeting,  the 
majority  required  for  the  purpose  shall,  in  tlie  absence  of  any  enactment 
to  the  contrary,  be  a  majority  in  value  of  the  creditors  present  or  repre- 
sented thereat.** 

294.  *'  Resolutions  duly  come  to  at  any  meeting  shall  have  full  force 
and  effect,  notwithstanding  that  it  may  also  be  resolved  that  for  other 
purposes  the  meeting  shall  stand  adjourned.** 

295.  ^*  Upon  presentation  of  a  special  or  extraordinary  resolution  for 

{§)  The  judicial  discretion  of  the      Ew  parte  MilU,  Be  Manning,  40 
court  in  eranting  injunctions  is  not      L.  JT  (N.  S.)  Bankr.  89. 
excluded  by  this  rule.    James,  L.  J., 
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registration  the  registrar  shall  examine  the  same,  and  may  hear  nj 
creditor  who  shall  have  given  him  notice  of  his  desire  to  be  hetnl 
thereon.  The  registrar  being  satisfied  that  the  reqairenaentt  of  tbt 
statute  and  of  these  rules  have  been  complied  with  shall  register  the 
same,  making  a  memorandum  thereon  and  on  the  debtor*s  statement  of 
a£fairs  as  follows : — 

*  Registered  day  of  187     ,  Registnr/ 

and  shall  seal  the  same  with  the  seal  of  the  conrt  The  registrar  is 
cases  of  liquidation  by  arrangement  shall  therenpon  deliver  to  the 
trustee  a  certificate  according  to  the  form  in  the  scnedole.  The  regis- 
tration of  any  special  or  extraordinary  resolution,  or  the  refusal  to 
register  the  same  by  the  registrar,  shall  be  an  act  that  may  be  appealed 
from  by  the  debtor  or  any  creditor  who  was  heard  before  the  registrar 
on  the  occasion  of  such  registration  or  refusal.  The  registrar  shall, 
where  he  refuses  to  register  such  resolution,  certify  the  grounds  of  such 
refusal  by  memorandum  under  his  hand,  and  file  it  with  the  proceed- 
ings"  (/). 

296.  *'The  resolution  and  statement  so  registered  shall  at  all  times  be 
open  for  inspection  bv  any  creditor  whose  name  appears  on  the  statement 
or  bv  any  person  on  liis  behalf." 

2^7.  *^  If  a  receiver  or  manager  has  been  appointed,  his  duties  dull 
terminate  upon  the  appointment  of  a  trustee  in  cases  of  liquidation  by 
arrangement,  and  upon  the  passing  of  the  extraordinaiy  resolution  in 
cases  of  composition,  unless  such  resolution  shall  otherwise  proTide.** 

298.  ^*  Where  a  receiver  or  manager  has  been  appointed  and  his  dntiei 
are  concluded,  he  shall  render  his  account,  and  pay  or  deliver  over  any 
money  or  property  in  his  hands  to  the  trustee  (in  cases  of  liquidation 
by  arrangement),  or  to  the  debtor  or  his  nominee  (in  cases  of  com- 
position)." 

299.  '*  The  court  shall  have  the  same  power  and  discretion  as  to  the 
appointment,  remuneration,  and  removal  of  the  receiver  or  manager,  and 
in  the  settlement  of  his  accounts,  and  in  directing  the  appropriation  of 
monies  or  property  in  his  hands  as  is  exercised  by  the  Court  of  Chancaiy, 
or  as  near  thereto  as  may  be." 

300.  **  Neither  the  resolutions  nor  the  proofs  or  proxies  of  creditoit 
assembled  at  any  meeting  shall  be  objected  to  or  refused  by  the  regis- 
trar by  reason  of  any  informality  therein,  unless  he  shall  be  of  opimon 
that  such  informality  is  matter  of  moment,  in  which  event  he  shall  refer 
the  matter  to  the  juclge." 


(/)  The  registrar  has  no  power  to 
examine  the  debtor  or  witnesses  on 
the  presentation  of  the  resolution. 
The  debtor  may  be  examined  (though 
not  on  oath)  at  the  creditors'  meet- 
ings, and  bis  answers  taken  down  may 
be  used  as  eyidence  by  an  opposing 
creditor  before  the  registrar.  The 
registrar  must  of  course  hear  a  ere* 
ditor  (either  in  person,  or  his  attorney 
or  counsel)  who  has  given  notice 
under  Rule  295;  and  the  registrar,  if 
not  satiiified  of  the  truth  of  the 
debtor's  statement,  may  refuse  to 
register  the  resolution;  but  in  other 
respects  his  duties  are  merely  minis- 


terial. No  abuse  can  arise  horn  this 
limitation  of  the  registrar's jpowar,  si 
there  is  an  appeal  under  Kale  SW, 
whether  the  registrar  registers  or  i^ 
fuses.  Further,  if  a  cr^itor  bad  no 
opportunity  of  examining  the  debtor 
at  the  meetings,  or  if  the  debtor^i  an- 
swers are  unsatisfactory,  an  ^iplies- 
tion  mav  be  made  to  the  conrt  to  i^ 
strain  the  registration  even  withoat 
an  allegation  of  fraud.  £9  pMrd 
Levy,  He  Varbetian,  40  L.  J.  (N.  8.) 
Bankr.  40.  As  to  the  da^  of  lbs 
registrar  in  ascertaining  the  validfi^ 
of  the  resolution,  see  ante,  p.  874 
note.  •' 
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301.  *^The  passing  of  a  special  resolution  (in  the  case  of  liquidation  PAmTVil. 
by  arrangement)  shall  be  deemed  and  taken  as  conclusive  evidence  that  Chap,  xvf . 
the  debtor  has  complied  with  the  provisions  of  the  statute  with  regard 

to  the  statement  of  his  affairs  required  to  be  submitted  to  the  general 
meetings  of  his  creditors.  The  debtor  shall,  however,  at  all  times  render 
to  the  trustee  every  information  in  his  power  with  reference  to  his  debts 
and  assets,  and  shall  in  default  be  liable  to  be  summoned  and  examined 
before  the  court  thereon." 

302.  *^  Where  liquidation  by  arrangement  and  not  in  bankruptcy  has 
been  resolved  on,  the  creditors  may  at  the  same  meeting  at  which  such 
resolution  is  passed,  resolve  whether  the  debtor's  discharge  shall  be 
granted  either  forthwith  or  at  a  date  to  be  specified  in  the  resolution,  or 
subject  to  any  and  what  conditions.  In  default  of  any  resolution  being 
then  come  to  as  to  the  debtor's  discharge  a  general  meeting  shall  be 
summoned  for  the  purpose  of  considering  the  grant  thereof,  either  when 
the  trustee  shall  see  fit  or  when  the  committee  of  inspection  (if  any)  or 
when  the  debtor,  with  the  concurrence  of  one-fourth  in  value  of  his 
creditors,  who  have  proved,  shall  require  the  trustee  to  summon  the 
same." 

303.  "  The  resolution  to  be  come  to  at  any  such  meeting  and  the  re- 
port thereof  to  the  registrar,  and  the  debtor's  discharge,  shful  be  accord- 
mg  to  the  form  in  the  schedule." 

304.  ^*  General  meetings  subsequent  to  the  appointment  of  a  trustee 
shall  be  summoned  by  him  by  giving  seven  days'  notice  by  post  to  each 
of  the  creditors  who  have  proved  their  debts,  stating  the  object  of  the 
meeting  and  the  business  proposed  to  be  transacted  thereat." 

305.  "A  general  meeting  may,  however,  at  any  time  be  similarly 
summoned  by  any  creditor  with  the  concurrence,  including  himself  of 
one-fourth  in  value  of  the  creditors  who  have  proved  their  debts.'* 

306.  ^*  Any  mistake  made  inadvertently  by  a  debtor  in  the  statement 
of  his  debts  may  be  corrected  with  the  assent  of  a  majority  in  value  of 
his  creditors  assembled  at  a  general  meeting  similarly  summoned  by  the 
debtor." 

307.  *'A  trustee  may  be  removed  by  a  special  resolution  of  the  credi- 
tors assembled  at  a  general  meeting  summoned  for  the  purpose,  and 
another  trustee  may  be  appointed  in  his  place,  by  a  majority  in  value 
of  the  creditors  then  present  or  represented.  Where  a  trustee  shall  die, 
or  where  for  any  reason  there  shall  be  no  trustee  acting  in  the  liquida- 
tion, a  general  meeting  may  be  summoned  in  manner  hereinbefore 
directed,  and  another  trustee  may  be  appointed  by  the  majority  in  value 
of  the  creditors  present  or  represented  thereat." 

308.  "  The  resolution  appointing  any  such  new  trustee  shall  be  regis- 
tered with  the  registrar,  and  the  certincate  of  the  registrar  in  respect  of 
the  appointment  of  any  such  new  trustee  shall  be  conclusive  evidence 
of  his  appointment." 

309.  "Any  creditor  or  creditors  resident  in  foreign  parts,  the  notice 
to  whom  could  not  have  been  received  in  sufficient  time  to  enable  him 
or  them  to  attend  or  be  represented  at  the  general  meeting  thereby  con- 
vened maj  show  cause  to  the  court  against  the  resolution  being  pro- 
ceeded with,  notwithstanding  its  registration,  but  the  same  shall  not  be 
disturbed  unless  the  creditor  or  creditors  do  show  or  can  prove  to  the 
satisfaction  of  the  court  that,  had  he  or  they  been  present  and  dissented . 
from  the  resolution,  the  same  could  not  have  been  carried  by  the  statu- 
tory majority,  and  unless  also  the  court  is  of  opinion  that  it  is  unjust 
or  mequitable  that  the  resolution  should  be  binding  on  him  or  them." 
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paet  tii.       310.  "  Proof  of  debt  by  any  creditor  shall  be  deemed  eonelesiTe  e?i- 
CKAg.  XVI.   dence  that  Dotice  of  all  general  meetingt,  orior  to  and  incliiBiTe  of  Aat 
at  which  such  proof  is  produced,  has  been  auly  given  to  him.** 

311.  **A11  debts  must  be  proved  prior  to  the  payment  of  dhridoid 
thereon  by  the  trustee." 

312.  **  Seven  days  at  least  before  declaring  any  dividend  nnder  a  liqui- 
dation by  arrangement,  a  notice  shall  be  gazetted  by  the  tnutee  in  the 
form  given  in  the  schedule  requiring  the  creditors  to  send  to  him  their 
names  and  addresses,  and  the  particulars  of  their  debts  or  elaima,  aid 
on  declaring  a  dividend,  a  sufficient  reserve  shall  be  made  by  the  tam- 
tee  for  such  dividend  upon  all  debts  or  claims  notified  to  him  in  pvm- 
ance  of  such  notice.  The  trustee  shall  be  also  deemed  to  hmte  oetiee 
of  the  debts  of  all  creditors  whose  names  are  inserted  in  the  debtor^s 
statement  of  affairs,  and  (except  where  any  snch  debt  has  been  adjudi- 
cated upon  prior  to  the  declaration  of  the  dividend)  a  similar  reserve 
shall  be  made  in  respect  thereof.** 

313.  "Wherever  tne  trustee  shall  reject  the  claim  or  proof  of  any  ers' 
ditor  he  shall  give  notice  to  such  creditor  by  post  in  the  fyna  given  is 
the  schedule,  and  where  the  creditor  is  resident  in  Europe  the  tnMlee 
shall  be  entitled  to  exclude  from  dividend  any  such  claimant  or  creditor 
whose  debt  he  so  rejects,  unless  such  creditor  shall,  within  foorteen  dsTS 
from  the  time  at  which  the  trustee^s  notice  should  have  been  delivered 
to  him  in  the  ordinary  course  of  post,  apply  to  the  court  to  admit  Ids 
proof  and  proceed  with  such  application  with  due  diligence.  Where 
any  such  creditor  is  resident  beyond  the  limits  of  Europe  soeh  length 
of  notice  shall  be  given  to  him  as  the  court  shall  order." 

314.  "  Except  as  before  mentioned,  the  trustee  shall  declare  dividends 
amonest  such  creditors  only  as  have  proved  their  debts  up  to  the  time 
of  such  declaration  of  dividend,  and  no  creditor  who  has  omitted  to  prove 
his  debt  or  to  send  to  the  trustee  the  particulars  of  his  claim,  or  whose 
name  does  not  appear  in  the  debtor's  statement  shall  be  entitled  to  dis- 
turb any  such  dividend,  or  to  make  any  claim  in  respect  thereof  against 
the  trustee,  but  upon  proof  of  his  debt  any  such  creditor  shall  be  entitled 
to  receive  the  same  prior  to  the  payment  of  any  further  dividend  to  the 
other  creditors." 

315.  "An  office  shall  be  attached  to  the  London  Bankruptcy  Court  to 
be  called  the  *  office  for  registration  of  arrangement  proceeaings.*  Such 
office  shall  be  presided  over  by  such  registrar  or  registrars  as  the  chief 
judge  may  from  time  to  time  appoint.  All  petitions  to  such  court  under 
sects.  125  and  126,  and  all  proceedings  thereunder,  shall  be  filed  in  sodi 
office,  and  the  same  shall  be  kept  in  continuation  of  the  records  of  the 
trust  deeds  under  *  The  Bankruptcy  Act,  1861,*  which  shall  be  transferred 
to  the  aforesaid  office.  A  similar  index  to  that  heretofore  in  ose  fer 
trust  deeds,  or  as  near  thereto  as  may  be,  shall  be  kept  of  all  resolationi 
registered  under  ^  The  Bankruptcy  Act,  1869.*  The  resolutions  registered 
ih  the  London  Court  of  Bankruptcy  shall  be  entered  therein  as  soon  as 
registered,  and  the  resolutions  registered  in  the  county  courts  shaD  be 
entered  therein  as  soon  as  an  office  copy  thereof  shall  be  received. 
Every  registrar  of  a  county  court  registering  any  special  or  extraordinary 
resolution  shall  forthwith  send  an  office  copy  thereof  to  the  said  office 
for  registration  of  arrangement  proceedings  fsuch  office  copy  to  be  paid 
for  by  the  person  registering  the  resolution).** 
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The  following  forms  relating  to  liquidation  by  arrangement  or 
composition  are  provided  bj  the  Rules  of  1870 : — 

No.  106.  Petition  under  Sections  125, 126. 
»'  The  Bankruptcy  Act,  1S69." 

To  the  LfOndon  Bankruptcy  Court  [or  the  county  court  of 
holden  at  ]. 

The  humble  petition  of  A.  B.  of,  Ao. 
gOioweth, 

That  your  petitioner  alleges  that  he  is  unable  to  pay  his  debts,  and 
is  desirous  of  instituting  proceedings  for  liquidation  of  his  affiurs  by 
arrangement  or  composition  with  his  creditors,  and  hereby  submits  to 
the  jurisdiction  of  this  court  in  the  matter  of  such  proceedings,  (/a  the 
ecue  of  a  trader,  add  **  and  that  jour  petitioner  estmiates  the  amount  of 
the  debts  owing  by  him  to  his  creditors  at  £  **). 

[Add  where  petition  presented  to  a  county  court,  That  your  petitioner 
does  not  reside  or  carry  on  business  within  the  district  of  the  Liondon 
Bankrupt^  Court.] 

Your  petitioner  therefore  prays  that  notices  convening  such 
general  meeting  or  meetmgs  of  his  creditors  as  may  be 
necessary  to  be  given  by  him  during  the  course  of  such 
proceedings  may  be  sent  in  the  prescribed  manner,  and 
that  such  resolution  or  resolutions  as  his  creditors  may 
lawfully  pass  in  the  course  of  such  proceedings,  and  as 
may  require  registration,  may  be  duly  registered  by  the 
registrar  of  the  court 
And  your  petitioner  shall  ever  pray,  &c.  A.  B. 

Signed  by  the  petitioner,  A.  B.,  on  the 
aajr  of  187    ,  in  the  pre- 

sence ot 

Eegistrar 

or 
Attorney,    (Address.) 
y  the  petition  be  by  partners  alter  the  form  aeconiinyiy. 

No.  107.  Affidaoit  in  support  of  Petition  under  8e<Aion»  125, 126. 

''  The  Bankruptcy  Act,  1869.** 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at 
I,  A.  B.  of  ,  make  oath  and  say,  as  follows : — 

I  am  the  [or  one  of  the]  petitioner  [or  petitioners]  named  in  the  peti- 
tion hereunto  annexed. 

I  verily  believe  that  it  will  be  most  convenient  to  the  creditors 
whose  debts  exceed  ten  pounds  that  the  general  meeting  should  be 
held  at 

Sworn  at  A.  B. 

(Where  an  cMomey  is  employed  add  the  following  certificate.^ 
I  certify  my  belief  that  it  will  be  most  convenient  to  the  creditors  of 
the  petitioner  that  the  general  meeting  should  be  held  at       [at  above], 

C.  D» 
Attorney  in  the  matter  of  the  petition. 
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No.  108.  Notice  to  Orediton  of  General  MeeUng. 
"  The  Bankruptcy  Act,  ISeS." 

Id  the  Liondon  Court  of  Bankruptcy  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangeineiit  or 
position  with  creditors  instituted  by  A.  B. 

of  (deecripHon  ae  mpeiUian), 

A  general  meeting  of  the  creditors  of  the  aboTe-named  persoo  [tt 
persons]  is  hereby  summoned  to  be  held  at  (ftere  uueri  name  of  taoii 
and  street  or  place)  on  ,  the*  day  of  instant  [or 

next],  at  o'clock  in  the  noon  precisely.     The  sectioQi 

of  *^The  Bankruptcy  Act,  1869,"  under  which  the  proceedings  an  ioili- 
tuted,  provide  as  follows : — 

[Here  extract  from  clause  125,  suh-sects,  1  and  5,  and  the  iwojkttptn- 
graphs  of  sect,  126.1 

A  form  of  proof  and  proxy  will  be  found  on  the  third  side  of  tliii 
notice. 

Dated  the  day  of  187    . 

(Signed)    A.  B.  (ZM^X 
or, 
C.  D.  (addina  address), 
Attorney  for  the  said  debtor. 

In  case  of  partnership  the  notice  must  he  signed  bg  one  of  the  partsen 
in  the  partnership  name,  or  hy  all  the  partners,  or  by  a  solicitor  or  eoUd^ 
tors  on  their  behalf 


No.  109.  Affidavit  to  be  annexed  to  the  Notice  summoning  FHret  Crenerol 

Meeting, 

In  the  London  Court  of  Bankruptcy  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  com- 
position with  creditors  instituted  by  A.  B.  of,  &c. 

I  of  make  oath  and  say,  as  follows : — 

The  said  A.  B.  was  at  the  date  of  the  institution  of  the  said  proceed- 
ings, and  still  is,  justly  and  truly  indebted  to  me  in  the  sum  of 
for  {state  consideration)  for  which  said  sum  or  any  part  thereof  I  say  that 
I  have  not,  nor  hath  any  person  by  my  order  or  to  my  knowledge  or 
belief,  for  my  use  had  or  received  any  manner  of  satisfaction  or  security 
whatsoever,  save  and  except  the  following : — 

[Here  set  out  security^  or  if  bills  be  held  specify  them  in  the  tchedule,^ 


Dat(\ 

Drawn. 

Acceptor. 

Amount 

DneDate. 

* 

Sworn  at 
I  appoint  C.  D.  of^  &c.,  my  proxy  in  the  above  matter. 

£.  F.  [or  Qt,  a.  of  in  partnership  name.] 
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No.  110.  Request  with  List  of  Creditors. 

"The  Bankruptcy  Act,  1869." 

In  the  LfOndon  Court  of  Bankruptcy  [or  the  county  court  of 
holden  at  ]. 

/Stamp  at  th«\         ^^  ^6  matter  of  proceedings  for  liquidation  by  ar- 


Paet  yii. 
Cba».  XVI. 


<. 


xmteof 
pernotioe. 


y    rangement  or  composition  with  creditors  instituted  by 
'^    (insert  name;  the  address  need  not  he  inserted). 

To  the  registrar. 

I  [or  we]  request  that  the  notices  of  the  general  meeting  on  the 
day  of  187    ,  herewith  delivered  to  yon,  duly  addressed  and 

stamped  for  post,  may  be  sent  to  the  under-scheduled  creditors. 

Dated  this  day  of  187    . 

(To  he  siffned  by  the  debtor  or  one  of  the 
debtors  or  his  or  their  attorney.) 


No. 

Names  of  Creditors  or 
Firms  of  Oeditors. 

Addresses. 

Estimated 

Amount  of 

Debt 

No.  111.  Notice  for  GasteUe. 

"The  Bankruptcy  Act,  1869." 

In  the  LfOndon  Court  of  Bankruptcy  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  com- 
position with  creditors  instituted  by  A.  B.  of 

Notice  is  hereby  given  that  a  first  [or  second,  as  the  case  may  be] 

general  meeting  of  me  creditors  of  the  above-named  person  or  persons, 
as  been  summoned  to  be  held  at  on  the  day  of  , 

at  o^clock  in  the  noon  precisely. 

Dated  this  day  of  187    . 

A.B. 

C.  D.  (attorney  for  the  said  A.  B.). 

The  signature  to  this  notice^  if  not  sealed,  must  be  verified  by  e^fidantj 
utUeu  signed  by  a  London  soUciior.. ■- 
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No.  1 12.  Order  changing  Place  qf  Meeting, 

''  The  Baokniptcy  Act,  1869.** 

In  the  LfOndon  Court  of  Bankruptcy  [or  the  cofonty  court  of 
holden  at  j. 

In  the  matter  of  proceedings  for  liqukUrtkm  by  amngement  or 
composition  with  creditors  inatitated  by  of,  &c.  {/oUow- 

ing  description  as  in  petition). 

Upon  sufficient  cause  this  day  shown  to  the  satiafaetiim  of  the  court, 
the  general  meeting  of  creditors  in  this  matter  sHmmoned  for  tiie 
the  day  of  ,  is  hereby  directed  to  be  held  at 

in  lieu  of  the  place  originally  namea.    And  hereof  let  notice  be  given 
forthwith. 

Dated  this  day  of  ,187    . 

Registrar, 
or 
Deputy  Registrar. 


No.  113.  Nomination  of  Receiver  or  Manager  by  Creditors, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  in  the  county  court  of 
holden  at  ]. 

In  the   matter  of  proceedings  for  liquidation  by  arrangement  or 
composition  with  creditors  instituted  by  A.  B.  of,  &c. 

We,  the  undersigned,  being  a  majority  in  value  of  the  creditors  of 
the  said  A.  B.,  do  hereby  nominate  and  appoint  Mr.  of 

to  be  receiver  [or  manager]  of  the  trade  effects  (and  business)  of  the 
said  A.  B.,  pending  the  resolution  to  be  come  to  by  the  creditors  under 
the  said  proceedings. 

Dated  this  day  of  ,  187    . 


Witnesses'  Name  and  Address. 

Creditors'  Signatures. 

Amount  of  Debt 

• 

Ho.  114.  List  of  Ondilon  cuiemhUd  to  ba  nted  at  every  0enertd  Me^vtg.    Piarv; 

"  The  B»Bkniptcy  Act,  1869."  '— 

In  the  London  Court  of  Bankruptcy  [or  tho  connty  court  of  , 

holden  tt  ]. 

In  Uie  matter  of 

General  meeting,  held  at  thb  day  of  167    . 


No.  of 
AanoUof 
Creditors 

whose 
D«hte  ex- 
ceed £10. 

Nomher. 

Name!  of  Cr«litori 

Amonnt 

of 
Anent. 

Amount 

of 
Proof. 

I 

; 

1 

1 

^ 

Total  nnmber  of  crcy 

mber  of  amenta. 

Totals    .    .    . 

fi 

Total  DO 

£ 

No.  56.  Order  to  Hag  Proceidingt  om  a  Ootiyaotifitm,  de.  (g). 

"The  Bankroptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  canrt  of  a 

holden  at  ].  v 

Id  the  matter  of  A.  B.,  of  ,  a  bankrupt 

Upon  the  application  of  H.  D.  of  it  having  been  proved  to 

the  satiifaction  of  the  court  that  tlie  proceedingi  in  this  bankruptcy 

ought  to  b«  itayed,  by  reason  that  negotiation!  are  pending  for  the 

(y)  Sect.  SO,  nb.eacL  10,  antbnlie*  fonn,  although  placed  among  thow 

the  «ta7  of  proceedingi  in  the  can  of  lelatmg  to  tlw  acceptance  of  oompo- 

negotiatloDa  pending  for  the  liqnida-  ntion  or  MttlMDentnnder  proceedingi 

tlon  ol  the  afcairi  olUie  bankrupt  by  In  banlmiptcy  {tmta,  p.  997),  leaDu 

arrangement,  or  for  the  acceptance  A  Intended  to  relate  to  ncli.  ISfi  and 

a  eompodtion  by  the -credltcn  (Me  ISS,  andit  ia  thetefonlnaactedhen. 
mttt,  p.  34S,  note),  and  the  abote 
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liquidation  of  the  aflfairs  of  the  bankrupt  by  arrangement,  \or  for  the' 

acceptance  of  a  composition  by  the  creditors  in  satisfaction  ot  the  debts 

isi,  due  to  them  from  the  debtor,]  for,  siaU  any  other  reason  that  may  hav€ 
b^en  proved  to  exi$tfor  the  order \\  It  is  ordered  that  the  proceedings  in 
tliis  bankruptcy  be  staved  until  further  order. 

Given  under  the  seal  of  the  court  this  day  of  ,187    . 

By  the  court, 

Registrar. 

No.  115.  First  General  Meeting  where  Liquidation  hy  Arrangement 

resolved  on, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  the  county  court  of  , 

holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or 
composition  with  creditors  instituted  by 

We,  the  undersigned,  being  the  statutory  majority  of  creditors,  as- 
sembled at  the  general  meeting  in  the  above  matter  duly  held  at 

,  this  day  of  ,  187    ,  in  accordance  with  the 

provisions  of  the  said  act,  do  hereby  resolve  as  follows  : — 

(1.)  That  the  affairs  of  the  said  shall  be  liquidated  by 

arrangement  and  not  in  bankruptcy. 
(2.)  That  be,  and  he  is  hereby  appointed  trustee. 

(3.)  That  be  and  they  are  hereby  ap- 

pointed a  committee  of  inspection  (or  in  lieu  of  2  and  3 

the  following : — ^That  a  subsequent  meeting  be  held  at 
on  ,  at  o*clock  a.m.  [or  p.m.]  precisely,  for 

the  appointment  of  a  trustee,  with  or  without  a  committee  of 
inspection). 
(4.)  That  be  entrusted  with  the  registration  of  this  special 

resolution. 

[Here  follow  signatures  of  creditors.'] 
F.  K.,  Chairman. 

No.  116.  First  General  Meeting  where  Composition  resolved  on, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  in  the  county  court  of  , 

holden  at  ]. 

In  the  matter  of  proceedings  for  or  towards  the  liqnidation  by 
arrangement  or  composition  with  creditors  instituted  by  A.  B.  of  , 

&c. 

We,  the  undersigned,  being  the  statutory  majority  of  creditors  as- 
sembled at  the  first  meeting  in  the  above  matter,  duly  held  at  , 
this                    day  of                   ,  187    ,  in  accordance  with  the  provi- 
sions of  the  said  act,  do  hereby  resolve  as  follows : — 
(1.)  That  a  composition  of                  in  the  pound  shall  be  accepted 
in  satisfaction  of  the  debts  due  to  the  creditors  from  the  said 
A.B. 
(2.)  That  such  composition  be  payable  as  follows  [here  etaie  whetker 
the  same  is  to  hepayahle  m  one  payment  or  hy  wutolmenlf,  ~'' 
at  what  date  from  uie  second  meeHng\ 
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(3.)  That  the  security  of  C.  D.  be  accepted  for  the  said  composition    PaetVII. 

[or  the  instahnent  thereof],  or  that  the  said  coroposi-   Chaf.  xvi. 

tion  [or  the  instalments  thereof  J  be  secured  to  the 

satisfaction  of  E.  F.  and  G.  H. 
(4.)  That  I.  K.  be  appointed  trustee  in  the  matter. 

[Here  follow  gigruUures  of  creditors,'] 
F.  K.,  Chairman. 


No.  117.  Notice  concerning  Second  General  Meeting, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  in  the  county  court  of 
holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or  com- 
position with  creditors  instituted  by  A.  B.  of,  &c, 

A  second  general  meeting  of  the  creditors  of  the  above-named  person 

Syr  persons]  is  hereby  summoned  to  be  held  at  on 

e  day  of  instant  [or  next],  at  o'clock  in 

the  noon  precisely.      A  majority  in  number  and  value  of  the 

creditors  then  assembled  may  confirm  the  resolution  come  to  at  the  first 
general  meeting,  or  a  majonty  in  number  representing  three-fourths  in 
value  of  such  creditors  may  by  resoluJtion  declare  that  the  affairs  of  the 
above-named  person  [or  persons]  may  be  liquidated  by  arrangement  and 
not  in  bankruptcy. 

Dated  the  day  of  ,  187    . 

(Signed)    A.  B.  {Debtor), 

or 
C.  D.  (adding  address). 
Attorney  for  the  said  debtor. 


No.  118.  EesoluOon  at  Second  General  Meeting. 

"  The  Bankruptcy  Act,  1869." 
In  the  London  Court  of  Bankruptcy, 


or, 


In  the  county  court  of  , ) 

holden  at  >      -         S 

In  the  matter  of  proceedings  for  or  towards  the  liquidation  by 
arrangement  or  composition  with  creditors  instituted  by  A.  B.,  of 
,  &c. 

We,  the  undersigned,  being  the  statutory  majority  of  creditors  assem- 
bled at  the  second  meeting  in  the  above  matter,  dui^  held  at  , 
this  day  of  187  ,  in  accordance  with  the  provisions  of 
the  said  act,  do  hereby  confirm  the  resolution  passed  by  the  statutory 
majority  of  the  creditors  of  the  said  A.  B.  assembled  at  the  first  meeting, 
[or  do  nereby  resolve  that  the  affairs  of  the  said  A.  B.  be  liquidated  by 
arrangement  and  not  in  bankruptcy,] 

[and  following  on  as  in  the  form  provided  for  resolution  at  the  first 
general  meeting,  where  liquid<ition  by  arrangement  is  resolved  on}, 

[Here  follow  signatures  qf  creditors,"] 
•  F.  K.^  chairman. 
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Pakt  VII.       No.  119.  To  he  added  to  StaUnuaU  of  Affairs  in  Quei  wkdetr  Sect  126 
cbaf.  XVI.  where  necessary. 

List  of  bills  of  ezchaoge  or  promissoiy  notes  on  which  the  debtor 
is  liable,  and  of  the  holder  whereof  he  is  ignorant 


Aooeptof'f 
Nuns. 

Name  of 

Penon  to  whom 

pajrable. 

DoeDftte. 

Amount 
of  BtU  or  Note. 

Here  sUte  anj  odMT 
Putloiilani  wlttia 

Knowledge  fineUin 
the  BtU  or  Koto. 

Total  to  be  ad< 
of  nnsecorec 

cledtolist)  ^ 
1  creditors)  * 

No.  120.  Form  of  Affidavit  to  he  used  upon  Registration  qf  a  Special  or 

Extraordinary  Resolution. 

In  the  London  Bankruptcy  Court  [or  the  county  court  of  , 

holden  at  j. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or 
composition  with  creditors  instituted  by  A.  B.,  of  &c. 

I,  the  above-named  A.  B.  [or  C.  D.  of,  Stc.j  as  the  case  may  be^t  make 
oath  and  say  as  follows : — 

1.  That  I  verily  believe  that  the  resolutions,  statement  of  affiura, 
proofs,  and  proxies  filed  in  this  matter  are  the  whole  of  the  resolutiona, 
statement,  proofs,  and  proxies  come  to  and  produced  at  tiie  general 
meeting  [or  meetings]  held  in  th|s  matter  on  the  day  of  , 
(and  the               day  of               ). 

2.  {In  cases  of  composition).  That  I  verily  believe  that  the  gross 
amount  of  composition  payable  to  my  crediton  [or  to  the  creditors  of 
the  said  A.  B.]  does  not  exceed  £ 

Sworn,  &c. 


No.  121.  Certificate  of  Trustee's  Appointment. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  the  county  conrt  of  ^ 

holden  at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  by  airangemest 
of  the  affidrs  of  A.  B.  o£^  &e. 

This  is  to  certify  that  C.  D.  of,  Ac,  has  been  appointed  and  ia  hurehj 
declared  to  be  trustee  under  this  liquidation  by  arransement. 
Given  under  my  hand  and  the  seal  of  the  court  uiis  da^  of 

187    . 

Eegiftnr. 
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No.  122.  ReiolfUionfar  Dehtor*8  Discharge.  paet  vii. 

Cma».  XVI. 

**  The  Bankruptcy  Act,  1869."  

In  the  London  Court  of  Bankruptcy  lor  the  county  court  of  , 

holden  at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement 
of  the  affairs  of  A.  B.  of,  &c. 

We.  the  undersigned,  being  the  statutoiy  majority  of  the  creditors 
assembled  at  the  general  meeting  of  creditors  in  the  above  matter  duly 
held  at  .  this  day  of  ,  187  ,  in  accordance  with 

theprovisions  of  the  said  act,  do  resolve — 

That  the  discharge  of  the  said  A.  B.  be  and  the  same  is  hereby 

granted. 

[or  that  the  discharge  of  the  said  A.  B.  be  granted  to  him  on  the 

day  of  187    ,  or  that  the  discluu*ge  of  the  said  A.  B. 

be  granted  to  him  on  (Jtere  state  the  conditions  on  which  the  same  is 

grarUed)\, 

That  tn«  close  of  this  liquidation  shall  take  place  on  and  from  the 

day  of  187    . 

That  G.  H.,  the  trustee,  be  released  on  and  from  the  day  of 

187    .  ^ 

No.  123.  Eeport  of  Trustee  as  to  Debtor's  Discharge. 

«'  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  the  county  court  of  , 

holden  at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement 
of  the  affairs  of  A.  B.  of  ,  &c. 

I,  being  the  trustee  under  the  above  liquidation,  do  hereby  certify 
and  report  that  a  general  meeting  of  the  creditors  of  the  said  A.  B.  was 
held  at  on  the  day  of  and  that  the  discharge  of 

the  debtor  was  then  granted  by  a  special  resolution  of  the  creditors  then 
assembled. 

Dated  this  day  of  187    . 

Trustee. 

To  the  registrar. 

No.  124.  Debtor's  Discharge. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankniptcy  [or  the  county  court  of  | 

holden  at  ]. 

In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement 
of  the  affairs  of  A.  B.  of,  &c. 

Whereas  the  trustee  under  the  said  liquidation  has  certified  an4 
reported  to  me  that  (herefolhw  certificate  <tf  trustee). 

I  do,  therefore,  hereby  certify  such  discharge  in  pursuance  of  the 
statute  in  that  behalf. 
Given  under  my  hand  and  the  aeal  of  the  court  this  day  of 

187    . 

Registrar. 
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No.  125.  Notice  to  Orediton  to  come  in  and  prove  Hmr  Ddde. 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  [or  the  county  court  of 
holden  at  J. 

In  the  matter,  &c. 

The  creditors  of  the  above-named  A.  B.  who  have  not  already  prond 
their  debts  are  required  on  or  before  the  day  of  to  Mod 

their  names  and  addresses,  and  the  particulars  of  their  debts  or  claims 
to  me,  the  undersigned  of  ,  the  trustee  under  the  liquidatioo, 

or  in  default  thereof  they  will  be  excluded  from  the  benefit  of  the  divi- 
dend proposed  to  be  declared. 

Dated  this  day  of  187    . 

Trustee. 


No.  126.  Notice  to  Claimant  of  Tnutee^s  r^ectian  of  hit 

"  The  Bankruptcy  Act,  1869." 

In  the  Court  of  Bankruptcy,  London  [or  the  county  court  of 
holden  at  ]. 

In  the  matter  of,  &c. 

Take  notice,  that  I,  the  undersigned  trustee  under  this  liquidatioD,  do 
hereby  reject  your  claim  against  the  estate  (or  to  the  extent  of  £  , 

part  of  your  claim),  and  that  I  intend  to  exclude  you  from  dividend  ia 
respect  thereof    And  further  take  notice,  that  such  exclusion  will  be 
final,  unless  within  fourteen  days  you  apply  to  the  court  to  prove  your 
debt,  and  proceed  with  such  application  with  due  diligence. 
Dated  this  day  of  187    . 

Yours,  &c. 
Name,  (Trnatee). 

Address, 
To 


No.  127.  Affidavit  of  computed  Amount  of  eatimated  Aeeeie  or 

Uompogiiion, 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Bankruptcy  Court  lor  the  county  court  of 
holden  at  J. 

'  In  the  matter  of  a  special  resolution  for  liquidation  by  arrangement 
of  the  affairs  of  A.  B.  of,  &c.  [or  a  composition  arrangement  between 
A.  B.  of,  &e,  and  his  creditors]. 

I,  A.  B.,  the  above-named  debtor  [or  the  trustee  or  some  person  able  to 
depoee  thereto"]  make  oath  and  say  as  follows : 

That  I  verny  believe  {y)here  a  pereon  other  than  the  debtor  d^oeee,  add, 
after  inquiry  made  by  me  and  to  the  best  of  my  knowledge,  inmrmation, 
and  belief). 

That  the  amount  of  the  assets  [or  composition]  in  this  matter  does  not 
exceed  £ 

Sworn,  at,  &c. 
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4.  Form  of  Affidavit  on  Nomination  of  Receiver  by  Creditors  (h).         c^A!  xvl 

"  The  Bankruptcy  Act,  1869." 

In  the  London  Court  of  Bankruptcy  [or  in  the  county  court  of 
holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  arrangement  or 
composition  with  creditors  instituted  by  A.  B.  of,  &c. 

I,  of  J  make  oath  and  say  as  follows : —  Bale  scf, 

1.  I  am  [or  a  partner  m  the  firm  of  ,  which  firm  is]  one  of  the  ^®^^* 
three  principal  creditors  of  the  above-named  A.  B.,  who  have  nominated 

C.  D.  as  receiver  [or  manager]  of  the  property  (and  business)  of  the  said 
A.  B. 

2.  I  verily  believe  the  said  C.  D.  has  been  duly  nominated  as  such 
receiver  [or  manager]  by  a  majority  in  value  of  the  creditors  of  the  said 
A.  B.,  in  pursuance  of  Rule  262  of*  The  Bankruptcy  Rules,  1870." 

Sworn,  &c. 

(h)  Bankruptcy  Rules,  1871. 


D.     VOL.  IT.  |>  D 


(  ^  ) 


CHAPTER  XVII. 
FEES  IN  BANKRUPTCY  PROCEEDINGS. 

"  The  Bankruptcy  Act,  1869,"  enacted  Uiat— 

Scale  uf  feei.  Sect.  68.  "  The  Lord  Chancellor  shall,  with  the  sanction  of  the  Trea- 
sury, from  time  to  time  prescribe  a  scale  of  fees  to  be  charged  for  any 
business  done  by  any  court  or  officer  thereof  under  this  act ;  and  the 
Treasury  shall  direct  whether  the  same  shall  be  imposed  by  stamps  or 
otherwise,  and  by  whom  and  in  what  manner  the  same  shall  be  col- 
lected, accounted  for,  and  appropriated,  and  whether  any  and  what 
remuneration  shall  be  allowed  to  any  person  performing  any  duties 
under  this  act.*' 

By  virtue  of  the  power  thus  vested  in  him,  the  Lord  Chancellor 
with  the  sanction  of  the  Treasury,  by  order  dated  10th  August, 
1871,  prescribed  that  the  following  scale  of  fees  shall  be  the  scale 
of  fees  to  be  charged  for  any  business  done  by  any  court  or  officer 
under  the  said  act  in  lieu  of  all  other  fees  (t)  : — 

SCALE  OF  FEES. 
Table  A. 

stamp  diitj. 

£   8.  i. 

Every  declaration  by  a  debtor  of  inability  to  pay  his  debts.  •         ..050 

Every  debtor's  summons  060 

Every  bankruptcy  petition        ••500 

Every  bond  with  sureties  ..         ..050 

Every  affidavit  filed,  other  than  proof  of  debts  0    10 

Every  subpoena . .         ..010 

Every  petition  under  sections  125  or  126  of  the  act  . .         . .         . .     10    0 

For  despatching  notice  to  creditors  or  others,  exclusive  of  postage, 
each  notice       ••         ..         ..         ..         ..         ..         ..         ..008 

Every  application  for  an  order  of  discharge  in  bankruptcy  or  certi- 
ficate of  discharge  in  liquidation 100 

Every  special  resolution  presented  to  a  registrar  for  registration 
under  sect  125,  paragraph  4,  stamps  denoting  a  daty  computed 
at  the  rate  of  five  shillings  upon  lOOL  or  fraction  of  100/.  on  the 
gross  amount  of  the  estimated  assets,  not  exceeding  a  total  daty 
of  200/. 
Every  extraordinary  resolution  presented  to  a  registrar  under  sect. 
126,  stamps  denoting  a  duty  computed  at  the  rate  of  five  shillings 
upon  lOOL  or  fraction  of  100/.  on  the  gross  amount  of  the  compo- 
sition, not  exceeding  a  total  duty  of  2001. 

(i)  This  order  superseded  a  previous  scale  of  1st  January,  1870. 
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Stamp  doty. 
Every  application  for  search  for  proceedings,  other  than  bj  peti-    £    s.  d, 

tioner,  tmstee,  or  bankropt   ..         ..         ••         010 

Every  abdication  to  a  court 060 

Every  office  copy,  each  folio  of  72  words        0    0    2 

On  first  certified  statement  showing  assets  realized,  forwarded  by  a 
trustee  to  the  comptroller  under  sect  55  of  the  act,  stamps 
denoting  a  duty  computed  at  the  rate  of  five  shillings  upon  100/. 
or  fraction  of  lOOZ.  on  the  gross  amount  of  the  assets  reidized  and 
brought  to  credit,  and  on  any  subsequent  statement,  stamps  de- 
noting a  duty  computed  at  the  rate  of  one  shilling  upon  20/.  or 
any  n-action  of  20/.  on  the  ^ross  amount  of  additional  assets 
realized  and  brought  to  credit  m  any  sock  subsequent  statement. 

On  every  record  of  trial 500 

or  such  less  sum  as  the  court  may  specially  order. 
Every  allocatur  by  any  officer  of  the  court  for  any  costs,  charges,  or 
disbursements,  where  such  bill  of  costs  shall  not  exceed  5/.        ..016 

Exceeding  £5  and  not  exceeding  £10 0    2    6 

„  10  „  20 0    6    0 

„  20  „  80 0    7    6 

„  30  „  50 0  10    0 

„  60  „  100 0  16    0 

100  „  160 10    0 

„         160  „  200 1  10    0 

„         200  „  90O    ..         ..         ..         ..200 

800  „  600 3    0    0 

„         600  „  — 6    0    0 


Paet  VII. 
Cbap  xvri. 


Table  B. 

Attending  court  each  sitting 020 

Serviug  every  debtor's  summons,  -bankruptcy  petition,  subpoena, 
order,  notice,  or  other  process  within  two  mijes,  including  affidavit 

of  service         036 

Preparing  advertisement  for  Gazette  or  local  paper 0    8    6 

Agent's  charge  for  insertion  in  Gazette  . .         .  •         ^  •         ..010 

Executing  every  warrant  of  seizure,  or  search  warrant,  or  warrant 
of  apprehension,  or  order  of  oommitraent,  within  two  miles  of 

courthouse 0  10    0 

Keeping  possession — for  each  day  the  man  is  actually  in  possession; 

including  affidavit  of  possession  being  actually  kept        . .         ..046 

(3«.  63.  of  the  above  sum  is  to  be  paid  to  the  man  in  possession, 

and  his  receipt  produced.) 

High  bailiff's,  or  in  the  London  Bankruptcy  Court  officer's,  man 

travelling  to  place  of  possession,  or  to  execute  a  warrant  of  or 

order  of  commitment,  or  to  serve  a  summons,  petition,  order, 

notice,    subpcena,  or  other  process,  or  for  any  other  purpose 

specially  directed  by  the  court  per  mile 0    0    5 

His  time,  per  day,  where  distance  exceeds  10  miles 0    4    6 

His  expenses,  per  day     ..         ..         ..         •         ..046 

If  high  bailiff  of  a  county  court  or  officer  of  London  Bankruptcy 

Court  directed  by  the  court  personally  to  travel,  per  mile  . .     0    0    7 

If  high  bailiff  of  a  county  court  or  officer  of  London  Bankruptcy 

Court  directed  by  the  court  personally  to  travel,  his  time,  per  day    0  10    0 
If  high  bailiff  of  a  county  court  or  officer  of  London  Bankruptcy 
Court  directed  by  the  court  personally  to  travel,  his  expenses,  per 

day        0  10    0 

Where  an  inventory  is  deemed  requisite,  and  is  directed  by  the  court  or 
trustee  to  be  taken  by  a  high  T>ailiff  or  officer  of  the  court,  a  proper  remunera- 

D  D  2 
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IT  VII.     tion  may  be  allowed  for  taking  it,  baying  regard  to  tbe  time  oocopied,  and  tbe 

p.  XVII.  natare  of  the  property  incladc^  in  it 

Wbere  no  tmstee  is  appointed  by  the  creditors,  or  where  there  is  a  Tscaney 
in  the  office  of  tmstee,  and  the  biuikmptcy  is  carried  <m  with  the  aid  of  the 
registrar  as  tmstee :  for  realization  of  the  estate  51,  per  cent,  on  the  iint 
amount  of  100/.  or  any  less  sum  realized  by  the  registrar;  2^  per  cent,  oo  the 
next  amount  of  400/.  or  any  less  sum;  1  per  cent,  on  the  next  amonnt  of  500L 
or  any  less  sum;  and  f  per  cent  on  all  further  sums. 

On  dividend  21.  per  cent  on  the  first  amount  of  1,0002.  or  any  less  sum 
actually  divided,  and  1  per  cent  on  all  further  sums. 

Table  C. 

The  fees  and  allowances  payable  on  proceedings  had  after  the  Slst  day  of 
December,  1869,  in  respect  of  any  matter  which  was  pending  in  anj  oooit 
having  jurisdiction  in  bankruptcy  on  the  said  day  shall  be  the  same  as  if  those 
proce^ings  had  been  taken  before  such  day,  and  shall  be  applied  to  the  same 
purposes. 

We,  the  undersigned  Lords  Commissioners  of  her  Majesty's  Treasoiy,  do 
hereby  sanction  the  foregoing  scale  of  fees,  and  do  direct  that  the  fees  to  be 
taken  by  stamps  shall  be  those  mentioned  in  Table  A.,  and  that  the  fees  omd- 
tioned  in  Table  B.  shall  be  taken  in  money,  and  that  the  fees  and  allowances 
referred  to  in  Table  C.  shall  be  taken  by  stamps  or  money  according  as  they 
have  hitherto  been  taken. 

And  we  further  direct  that  the  stamp  shall  be  affixed  or  the  money  paid  in 
respect  of  every  fee  before  the  proceedmg  is  had  in  respect  of  which  Uie  fee  is 
payable,  and  that  the  charge  to  be  made  by  the  London  Gazette  for  the  inser- 
tion of  each  notice  authorized  by  the  act  or  rules  shall  be  ten  shiUings. 

W.  P.  Adam. 

W.  H.  6LAD0TOVB. 

10th  August,  1871. 

Stamps."]—''  The  Bankruptcy  Rules,  1870,"  provide  that— 

S8.  Rule  206.  "  Every  officer  of  the  court  who  shall  receive  any  document 

to  which  an  adhesive  stamp  shall  be  affixed,  shall,  immediately  upon  the 
receipt  of  such  document  deface  the  stamp  thereon,  by  writing  partly  on 
the  stamp  and  partly  on  the  document  the  name  of  the  debtor ;  and  no 
such  document  shall  be  filed  or  delivered  until  the  stamp  thereon  shall 
have  been  defaced  in  manner  aforesaid,  and  it  shall  be  tne  duty  of  the 

Earty  presenting  or  receiving  such  document  to  see  that  such  defacement 
as  been  duly  made." 
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CHAPTER  XVIII. 

COSTS  IN  BANKRUPTCY. 

§  1.— Gemerax  Provisions  relating  to  Costs. 

§  2.— Scale  op  Costs  in  Bankruptcy. 

§  3. — Scale  op  Costs  in  Liquidation  by  Arrangement. 

§  1. — General  Provisions  relating  to  Costs. 


"  The  Bankruptcy  Act,  1869,"  s.  78,  empowered  the  Lord  Chan- 
cellor, with  the  advice  of  the  chief  judge  in  bankruptcy,  to  make 
rules  of  court,  prescribing  regulations  inter  alia  '^  as  to  the  fund 
out  of  which  costs  are  to  be  paid,  the  order  of  payment,  and  the 
amount  and  taxation  thereof"  (a). 

"  The  Bankruptcy  Rules,  1870,"  contain  the  following  provisions 
relating  to  costs  : — 

Rule  186.  "  The  court  may  in  all  matters  before  it  award  such  costs  as 
to  it  shall  seem  fit  and  just ;  aiid  all  costs  so  awarded  by  the  London 
Bankruptcy  Court  shall  be  recoverable  in  the  same  manner  as  costs 
awardea  by  a  rule  of  any  of  the  saperior  courts  of  common  law  at  West- 
minster may  be  recovered,  and  all  costs  so  awarded  by  a  county  court 
shall  be  taxed  and  recoverable  in  the  same  manner  as  costs  ordered  to 
be  paid  in  any  such  court  in  any  action  or  suit." 

187.  "  Every  order  for  payment  of  money  and  costs,  or  either  of  them, 
shall  be  sealea  with  the  seal  of  the  court,  and  be  signed  by  a  registrar 
and  shall  be  forthwith  filed  with  the  proceedings." 

188.  ^*  All  costs  shall  be  in  the  discretion  of  the  court,  and  shall  be 
paid  by  such  persons  as  the  court  shidl  order,  and  every  such  order  for 
payment  of  costs  ma;^  be  enforced  by  execution." 

189.  '*  The  costs  directed  by  any  such  order  to  be  paid  shall  be  taxed 
on  production  of  an  office  copy  of  such  order,  and  tne  allocatur  being 
duly  stamped  shall  be  signed  and  dated  by  the  master  or  registrar  taxing 
the  costs. 

"  The  Bankruptcy  Rules,  1871,"  contain  the  following  further 
provisions : — 

Rule  4.  "  All  bills  and  charges  of  attorneys,  receivers,  managers, 
accountants,  auctioneers,  brokers,  and  other  persons  not  being  trustees, 
in  matters  of  bankruptcy,  shall  be  taxed  by  the  proper  officer  of  the 

(a)  See  sect  78,  ante,  p.  206i. 
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Part  VII.    court,  and  no  payments  in  respect  of  sach  bills  or  charges  shaU  be 
■.  xviiT.    allowed  by  the  comptroller,  in  the  accounts  of  a  trustee,  withoat  doe 
proof  of  such  taxation  having  been  made.    The  taxing  officer  shall 
satisfy  himself  that  the  employment  of  a  solicitor  has  been  duly  autho- 
rized by  section  29  of  the  act 

Rule  5.  '^  All  bills  and  charges  of  attorneys,  receiyers,  managen, 
accountants,  auctioneers,  brokers,  and  other  persons  not  being  tmsteei, 
in  matters  of  liquidation,  shall  be  taxed  by  the  proper  officer  of  the  court, 
and  no  payments  in  respect  of  such  bills  or  charees  shall  be  allowed  la 
tlie  accounts  of  a  trustee  without  due  proof  of  such  taxation  haying  be^ 
made.  No  payment  shall  be  allowed  in  respect  of  the  remuneration  of 
a  trustee  in  liquidation,  except  on  the  allocatur  of  the  taxins  officer,  as 
being  in  accordance  with  the  determination  of  the  creditors  thereon." 

Rule  6.  **  Where  in  bankruptcy  or  liquidation  a  receiver  or  manager 
is  continued  as  trustee,  the  remuneration  of  trustee  at  the  rate  detenniiied 
on  shall  commence  as  from  the  date  of  his  appointment  as  receiver  or 
manager,  and  shall  be  assessed  accordingly ;  and  no  other  than  the 
aforesaid  remuneration  shall  be  made  to  tiae  trustee  for  his  services  as 
receiver  or  manager." 

Rule  7.  **  Where  the  receiver  or  manager  is  not  continued  as  trustee, 
or  is  continued  as  trustee  but  without  remuneration,  he  shall  be  allowed 
out  of  the  estate  such  sum  for  his  services  as  receiver  or  manager  as 
the  taxing  officer  of  the  court  shall,  having  regard  to  the  views  of  the 
trustee  and  committee  of  inspection  (if  any)  thereon,  think  fit." 

Rule  8.  "  Where  any  costs  in  bankruptcy  or  liquidation  are  incmred 
subseauent  to  these  rules,  and  the  proveable  debts  of  the  debtor  do  not 
exceea  750/.,  or  the  estimated  assets  do  not  exceed  2001^  a  lower  scale 
of  attorneys*  costs  shall  be  allowed,  namely,  three-fifUis  of  the  chaiges 
ordinarily  allowed,  disbursements  being  added.  If  in  error  any  charees 
have  been  allowed  or  paid  on  the  higher  scale,  and  the  proveanle  debts 
shall  afterwards  be  ascertained  not  to  exceed  750Z.,  or  the  gross  proceeds 
of  the  assets  not  to  exceed  200/.,  the  excess  shall  be  disidlowed,  and  if 
paid  shall  be  repaid  to  the  trustee." 


The  jnrisdiction  to  tax  costs  in  bankraptcj  is,  it  seemfi, 
pendent  of  the  Attorneys  and  Solicitors  Act,  6^7  Vict,  c  7^ 
6.  37,  and  the  registrar  is  bound  to  tax  such  costs,  notwithstaoding 
the  lapse  of  twelve  months  from  the  delivery  of  i^e  bill  (b). 


§  2.— Scale  of  Ck>8T8  in  Bankruptcy. 

The  following  scale  of  costs  was  issued  on  the  let  Janaary, 
1870:— 

SCALE  OF  ATTORNEY'S  COSTS. 

Pftitioning  Creditor's  Bill  of  CoiU  to  the  Appointment  of  ThmtUe. 

k   s,  d. 

Instmctionf  for  petition  .100 

Examining  witnesses  as  to  trading,  where  necessary 0  10    0 

Ditto  as  to  act  of  bankruptcy 0  10    0 

(»)  See  Ew  parte  JBUir,  In  re  Maokle,  39  L.  J.  (N.  S.)  Bankr.  45. 
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£   #.    d.    PAmTVIT. 
Examining  particolars  of  petitioning  creditor's  account      . .         ..068  Ch.  XVlii. 
The  act  of  bankruptcy  being  a  declaration  admitting  inability 
to  pay,  filed  by  the  attorney  to  the  petitioner,  or  an  assign- 
ment prepared  by  the  attorney  to  tne  petitioner,  or  defaalt 
made  upon  a  debtor's  summons  issued  by  the  attorney  to  the 
petitioner,  these  two  last  chai^ges  will  not  be  allowed.    The 
expense  of  an  assignment  will  not  be  allowed  where  a  declara- 
tion of  inability  would  answer  the  pnipose. 
If  attorney  reside  at  a  distance : — 
Writing  agent  to  search  for  prior  petition,  8«.  M, 
Agent's  writing  result  of  search  •  •     8«.  6<2. 

Searching,  if  prior  petition  filed  078 

Drawing  bankruptcy  petition,  including  order  for  hearing  . .         . .     0  10    0 
If  ezce^ng  10  lolios,  a  shilling  a  folio. 

Ingrossing  same,  ^d,  per  folio  only  to  be  allowed  where  the  petition 
exceeds  seyen  foUos. 

Paid  for  stamp  and  parchment ,,         ..510 

Attesting  signature  of  each  petitioner,  except  in  case  of  partnership  .068 

Drawing  and  fair  copy  affidavit  verifying  petition 0    8    4 

Attending  petitioner  to  be  sworn         068 

Paid  oath  (if  paid^  . .         

Two  copies  of  petition  for  sealing,  4^.  per  folio. 
Preparing  subpoena  and  serving  witnesses,  or  arranp;ing  with  wit- 
nesses for  their  attendance  on  presentation  of  petition     .•         ••     0  13    4 

Paid  them  • .         . .         . .         

See  Witnesses'  Scale.    Petitioning  creditor  is  not  to  be  regarded 
as  a  witness,  and  is  not  to  be  paid  for  loss  of  time ;  he  may 
claim  his  expenses  of  travelling  and  subsistence. 
Attending  on  presentation  of  petition  when  court  investigated  state- 
ments therein,  and  clerk        ..         ..         • 100 

One  fee  only  for  attending  will  be  allowed,  unless  by  direction 
of  the  court  at  the  time,  and  a  memorandum  of  its  allowance 
produced  to  the  taxing  officer. 

Drawing  order  for  hearing  of  petition 034 

Service  of  petition  {see  General  RuUmX 

Attending;  court  on  hearing  (where  deotor  does  not  appear  or  dis- 
pute), including  two  fair  copies  of  adjudication  and  certificate  of 
registrar's  appointment  of  trustee     ..         ••         •»         ..         ..100 
Drawing  order  for  bankrupt's  attendance  at  first  meeting,  and  copy 

for  service  and  attending  and  obtaining  signature 0    6    8 

Attending  first  meeting  and  clerk        160 

Where  Aet  of  Bankruptcy  the  filing  a  Declaration  of  Inability  to  pay. 

Drawing  declaration  for  inability  to  pay        068 

Attendmg  attesting        068 

Paid  stamp  061 

Attending  filing 0    6    8 

Where  Aet  of  Bankruptcy  is  an  Asiignment  for  Benefit  of  Creditors  (to 
be  allowed  only  by  tpeeial  Order  of  the  Court), 

Instructions  for  assignment 068 

Drawing  same 0  10    0 

If  above  Is.  per  folio. 
Fair  copy,  per  fouo  id. 

Paid  stamp  and  paper,  if  stamped        116    6 

Attesting  execution,  Mch  assignlDg  party 0    6    9 
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Cb$t  of  Debt&r*9  Smrnmom.  £  $,  i, 

IiuitractionB  for  affldayit  of  debt,  and  for  debtor's  smninoiis  •  •     0    6   8 

Affidavit  of  debt,  and  for  copy ••  ..OSS 

Farticolara  of  demand  (three  copies)  at  id,  per  folia 

Attending  swearing  each  deponent ••  ..068 

Paid  oath  (if  paid)  ••  ..  ., 

Attending  filing ..  ..068 

Paid  for  office  copy        

Summons  and  two  fair  copies  and  particolars  •  •  •  •  •  •     0    6   8 

Attending  sealing  sommons,  copies  and  particaUrs  ••         ••  •»    0    $   $ 

Paid  stamp  ..060 

Senrice  of  snmmons        ..  ..050 

Attending  court  on  hearing  of  sommons        •  •     0  IS   4 

Chits  where  the  Debtor  U  required  by  the  Court  to  enter  iiUo  a  Bomd* 

Attending  making  inquiries  as  to  sufficiency  of  sureties      • .         •  •    0  IS   4 
This  charge  will  be  subject  to  increase,  according  to  the  dtstanoe 

of  the  sureties' residence ;  and,  where  necessary,  agency  duurgcs 

for  making  such  inquiries. 

Drawing  exceptions  to  sureties ••084 

Senrice  thereof  on  debtor's  attorney ..OSO 

Attending  court  when  sureties  allowed  or  disallowed  .  •         •  •     0  IS    4 

Costs  of  affidavits  in  o]:^x)eition  to  the  allowance  of  the  bond  for 

want  of  sufficiency  of  sureties,  the  same  allowance  as  for  other 

special  affidavits. 

Qfiti  of  Debtor's  Summons,  where  the  Court  allows  Outs  to  Debtor  e% 

Dismissal  of  Summons, 

The  debtor's  personal  expenses  for  travelling  and  loss  of  time^  ac- 
cording to  the  scale  allowed  to  witnesses. 
And  if  attended  by  a  solicitor,  and  his  costs  allowed  (which 
must  be  by  special  order  of  the  court). 

Instructions  to  attend  the  court  on  the  snmmons 0    6    8 

Affidavit  of  denial  of  debt        086 

Paid  stamp  ••010 

Attending  court  on  hearing  of  summons,  and  drawing  up  order     . .     0  13    4 
Attending  for  appointment  to  tax,  and  copy  and  service  of  order  and 

appointment     ..         .. 050 

Attending  taxing  0    6    8 

Paid  allocatur  stamp 

Costs  of  Application  to  prosecute  a  Petition  in  a  particular  District^  er  te 
tranter  Petition  from  one  District  to  another. 

Instructions  for  affidavit  to  ground  application         0    6    8 

Drawing  same,  Is,  per  folio. 

Fair  copy,  id.  per  folio. 

Attending  deponent  to  be  sworn  06$ 

Paidoath 

Attending  court  when  order  made,  and  drawing  up  same    •  •        •  •    0  13    4 

Costs  on  Application  for  Warrant, 

Instructions  for  affidavit  in  support  of  application  for  warrant      ..068 

Drawing  same,  per  folio  Is, 

Fair  oc^y,  per  folio  id. 

Attending  to  read  over  and  to  get  same  sworn  0    6    8 

Attending  court,  warrant  granted        0  18    4 

Fair  copy,  per  folio  4a. 
Attending  officer,  instructing  him  as  to  the  execution  of  the  warrant .    0    6    8 
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Cotts  of  disputing  Statements  in  Petition, 

Attending  debtor  served  with  copy  of  petition,  taking  instnictionB  to    £    a.  d, 

show  cause  against  same       ..         ..         • ..068 

Drawing  notice  showing  canse ..         ••         ••         ..         ••         ..050 

Two  fair  copies  for  service        ..         ..         ..         ..         ••         ..020 

Service  on  creditor,  including  postage  ..         ..         ..         ..         ..036 

Ditto  registrar  ..         ..         .. ••         ..036 

Perusing  and  considering  petition        ••         ..         ••         ..         ..068 
Examining  witnesses  in  opposition      •  •         . .         . .         •  •         •  •     0  10    0 
Costs  of  brief,  and  counsel's  fee,  where  requisite  to  employ 
counsel. 
Attending  court 100 

Petitioning  Creditor's  Costs  on  Bankrupt  disputing  Statements  in  Petition. 

The  debtor  having  served  notice  of  disputing  the  statements  in 

petition,  attending  petitioner. ..         ••         ..068 

Special  attendances  will  be  allowed  to  examine  witnesses  as  to 
the  facts  thev  can  prove,  the  char^  for  which,  and  for 
summoning  them,  will  be  in  the  discretion  of  the  taxing 
officer,  according  to  the  circumstances ;  and  where  necessary 
to  employ  coun^  to  support  the  petition,  the  usual  charges 
for  bnef  and  counsel's  fees  will  be  allowed. 
Attending  court  when  adjudication  made 10    0 

Costs  for  substituted  Service  where  Debtor  keeps  out  of  the  way  to 

avoid  Service, 

Several  attendances  to  serve  without  effect,  when  it  appearing  that 
the  debtor  was  keeping  out  of  the  way,  and  could  not  be  personally 
served,  instructions  to  apply  for  substituted  service  . .         •  •     0    6    8 

Drawing  affidavit  of  facts,  and  that  due  pains  had  been  taken  to 
effect  personal  service,  per  folio  1«. 

Fair  copy,  id,  per  folio. 

Attendmg  court  for  order  for  substituted  service,  and  drawing  up 
order 0  13    4 

Costs  of  Brirf. 

Instructions  for  brief  in  discretion  of  taxing  officer 

(Allowed  only  when  counsel  employed.) 
Drawing  same.  Is,  per  folio. 
Fair  copy,  id.  per  folio. 

Fee  to  counsel  and  clerk 

Attending  him 068 

Where  consultation  or  conference  is  necessary,  attending  to  appoint 

same 068 

Fee  to  counsel  and  clerk • 

Attending  consultation  or  conference 0  13    4 

Costs  of  Cases  far  Opinion  of  Counsel, 

Instructions  for  case       ..         ..         068 

Drawing  same,  U.  per  folio. 
Fair  copy,  id,  per  folio. 

Fee  to  counsel  and  cleric 

Attending  him 068 

Where  conference  is  necessary  attending  to  appoint  same   ..         ..068 

Fee  to  counsel  and  clerk  attending  conference  •    0  13    4 

Attending  for  and  perusing  opinion ••068 

Attending  client,  reading  over  opinion,  and  conferring  with  him 
thereon 068 
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CoMts  of  Motion.  A  s.  d. 

lostrnctionf • ..OCS 

Where  on  appeal ••    0  13   4 

Drawing  notice  of  motion  to  be  aerred,  per  folio  U. 

Fair  copies,  id.  per  folio. 

Pemsing  documents  (bj  London  agent)  in  an  vgfmlp  fnm  IL  Ijl 

to  21.  2#. 
Making  short  note  of  motion,  and  attending  rofiatvar  tlMnwiih, 

previously  to  the  sitting  of  the  court  ..         ••         ••         •,    0    Z   i 

Instructions  for  affidavit  m  support  of  motion  • .         , .         ..068 

[No  instructions  allowed  where  the  attorney  or  his  derk  makes 

the  affidavit ;  no  fees  allowed  to  connsel  to  settle  affidavit, 

unless  very  special.] 
Drawing  same,  at  per  folio  1<. 
Fair  copies,  per  folio  id. 

Attending  reading  over  and  to  be  sworn        0    6    8 

Paid  oath..         ..         ••         ..         ••         ..         ..         ..         .. 

Copy  affidavit  for  service  with  the  notice  of  motion,  id.  per  folio. 
Service  {see  General  Rules), 

Attending  to  file  affidavit         068 

Paid  for  office  copy,  when  required 

Affidavit  of  service  and  cop^  notice  of  motion  to  annex      •  •         •  •     0    6    8 
Attending  court  on  motion  if  heard  II.  Is.,  and  if  not  .  •         • .     0  10    6 

Drawing  order,  per  folio  Is. 

Attending  settling  same 0  18    4 

Fair  copy,  per  f oho  id, 

Attendmg  to  pass  order ••068 

Copy  to  serve,  where  necessary,  per  folio  id, 

Genebal  Rules. 

1.  More  than  one  attendance  at  presentation  or  hearing  of  bank- 

.   ruptcy  petition  will  not  be  allowed  unless  ordered  by  the 
court,  and  memorandum  be  obtained  to  that  effect. 

2.  Attendance  upon  the  court  for  necessary  purposes  not  included 

in  the  foregoing  scale,  each       ..         ..         ..         ..         ..068 

Attending  court  on  eadi  sitting  (including  presentation  and 

hearing  of  petition)        100 

If  by  agent 200 

Clerk's  attendance  at  each  sitting,  when  required  . .         . .     0    6    0 

8.  Service  of  petition,  summons,  order,  notice,  or  other  process, 

each  service         080 

If  the  distance  be  more  than  three  miles,  6^.  per  mile  extra, 

or  a  further  sum,  in  the  discretion  of  the  taxing  officer, 

according  to  circumstances. 
In  cases  of  great  distance,  the  service  must  be  by  agent^ 

unless  otherwise  sanctioned. 

4.  Drawing  and  copy  bill  of  costs,  per  folio. 0    0    4 

6.  General  attendances,  each 068 

Long  and  special  attendances        • .         . .         . .         . .         •  •     0  18    4 

(Or  more,  in  the  discretion  of  the  taxing  officer.) 

6.  Writing  letters,  each,  special         050 

Ditto,  common 086 

7.  Circular  letters,  if  above  twenty each     ..010 

If  numerous,  they  must  be  printed. 

5.  Attendances  to  insert  advertisements       0    8    4 

9.  Extra  allowances  for  length  of  sittings,  or  other  increased  allowances  mast 

have  the  sanction  of  the  court,  and  a  memorandum  to  that  affect  ob- 
tained, or  all  such  charges  will  be  disallowed. 
10.  Vonchers  must  be  product  on  taxation  for  all  payments,  or  they  will  be 
disallowed. 
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11.  Bills  of  costs  most  be  written  lengthwise,  on  one  side  only,  and  dates 

must  be  fnmUked  to  each  item,  snch  dates  not  to  be  mitten  in  the 
margin,  which  is  to  be  left  clear  for  taxation. 

12.  In  roecial  cases,  where  counsel  are  not  instructed  to  appear  in  conrt,  a 

char^  by  the  attorney  for  the  preparation  of  "ijpti^  of  fact  or  evidence 

for  his  own  use  may  be  allowed. 
N.B. — Other  matters  not  herein  provided  for  may  be  allowed  on  a  similar 
scale,  as  nearly  as  may  be,  or  in  accordance  with  the  practice  of  the  superior 
courts,  according  to  the  nature  of  the  proceeding. 

Scale  ef  Allowances  to  Witnesses. 


1.  Bankers,  merchants,  esquires,  and  gentlemen   . . 

2.  Professional  men 

3.  Auctioneers  and  accountants  .  • 

4.  Notaries 

6.  Engineen  and  sorveyori 

6.  Clerks  of  attorneys  or  other  penoni 

7.  Master  tradesmen,  shopkeepers,  yeoman  farmers 


8.  Artizans,  mechanics,  &c.  . . 

9.  Females,  according  to  station  in  life    . . 
10.  Police  inspector 


•  •         •  •         •  • 


I 


11.  Police  constable 


The  travelling  expenses  of  the*  first  five  classes  of 
witnesses  will  be  allowed  at  the  rate  of  7d.  per 
mile,  and  the  others  at  6d,  per  mile  one  way, 
where  no  railway  is  available,  or  travelling  ex- 
penses actually  incurred,  in  the  discretion  of  the 
taxing  officer;  the  travelling  expenses  of  female 
witnesses.  Id.,  or  6d.  according  to  their  station. 

Governors  of  gaols  bringing  up  prisoners 

Travelling  expenses  of  gaoler  bringing  up  prisoner 
under  warrants  in  addition  to  the  above  allowance 
7d,  per  mile  one  way  for  each  (himself  and 
prisoner),  or  the  amount  actually  paid,  and  for 
the  prisoner's  safe  custody  and  reneshment,  in 
the  discretion  of  the  taxing  officer. 


If  resident 
la  the  town 

In  which 

the  Court  la 

hakL 


£    s.    d. 


0    7    6 


0    5    0 


0    8    0 


0  10    6 


i 


If  resident 
at  a  dlstanoe 

from  the 
Court,  enb- 
•Istenoeln 
these  oases 

Included. 


8 

1 


s.    d. 

1  0 
to 

3  0 
0 


2 
2 

1 


0 
0 
0 


1 

to 

2 

2 

1 

to 

8    8    0 

0  16    0 

0  15    0 
to 

1  1 
0    7 

to 
0  10    0 

0  5    0 
to 

1  0 
0    7 

to 
0  10    0 
0    5    0 

to 
0    7    6 


0 
6 


0 
6 


1     1    0 

to 
1  U    6 
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?  COSTS  IN  BANKRUPTCT. 

mTViT.        The  following  charges  to  the  end  are  to  be  mbject  to  Tariatkn  bjtkl 
^   '"•   tniitees,  with  the  consent  of  the  oomniittee  of  iniyectiop,  or  of  the  eoort  wfan 
there  is  no  committee: — 

Broker's  AUomanee, 

For  inrentory  and  Taloation —  £  t,  i. 

For  the  first  lOO; S  10  0 

For  the  next  400^.  per  cent          150 

Allabore 1    0  • 

(This  allowance  to  inclode  all  expenses, and  any  traTelling  within 
tYB  miles  of  the  coort,  and  a  fur  copy  of  the  inrentorf.} 

Beyond  6  miles,  per  mile  one  way ..         ••007 

Aii€tioneer*$  Charges,  including  aU  Expense*  of  Sale, 

Sales  by  auction  of  goods,  chattels,  and  effects: — 
10/.  per  cent,  on  the  first  1002. 
After  to     .  •         .  •       1,000/.        . .        6Z.  per  cent. 
After  to      ..         ..      5,0002.        ..        22. 10«.  per  cent. 
After  to     ..         ..     10,0002.        ••        12. 5«.  per  cent. 

If  the  above  be  sdd  by  valoation,  22.  lOt.  per  cent  on  the  first  1,0001, 
and  12.  5s,  per  cent  beyond^ 
Sales  by  auction  of  estates,  freehold,  leasehold,  &c.: — 
62.  per  cent,  on  the  first  8002. 

After  to     ..         ..       1,0002.        ..        22.  lOf.  per  cent 
After  to     . .         .-,      5,0002.        . .         12.  per  cent 
After  to     ..         ..     10,0002.        ..        10«.  per  cent 

If  the  aboTc  be  sold  by  valuation,  half  the  above  charges;  and  if  not  soU, 
the  expenses  to  be  paid,  and  fee  to  the  auctioneer  to  be  allowed  as 
agreed  with  the  trustee,  or  at  the  discretion  of  the  taxing  officer;  or  if 
bought  in,  and  subsequently  sold  by  private  contract,  by  the  negotiatka 
of  the  auctioneer,  half  the  above  charges  on  sales  by  aoetioii. 

Farming  stock  52.  per  cent  on  the  fint  1002.,  and  22.  10s.  on  the  re- 
mainder.   When  sold  by  valuation,  half  the  above  chai^ges. 

Costs  of  Surveys,  Dilapidations,  and  Specifications, 
From  22.  to  52.  in  discretion  of  taxing  oflScer. 

Sales  of  Stock  hy  Tender, 

Not  above  4002. .  •         . .     42.  per  cent 

After  to  1,0002 82.  lOt.  per  coit 

After  to  2,0002. 22. 10«.  per  cent 

After  to  5,0002. '     . .     22.  per  cent 

Above  5,0002.  and  upwards 12.  lbs,  per  cent 

Expenses  to  be  allowed,  such  as  advertisements  and  printing,  not  exceed- 
ing 22.  or  at  the  discretion  of  the  taxing  officer. 

Accountant's  Charges, 

For  preparing  balance  sheet,  investigating  accounts,  &c.,  principal's    £  s.  d. 

time,  per  da^  of  eight  hours,  including  necessary  affidavit         . .     8    2    0 

Chief  clerk's  time  110 

{0  10    6 
to 
0  15    0 
These  cbarges  to  include  stationery. 

Hatheblbt,  C. 

James  Bacon, 

Chief  Judge  in  Bankrnptcy. 
1st  Jannary,  1670. 
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(  3. — ScAXE  OF  Costs  in  Liquidation  bt  Arrangement.         paet  vu. 
'  Cm.  xvm. 

The  following  scale  was  issaed  in  July,  1871: —  

Scale  of  Attobnet's  Costs  of  Pboceedings  fob  Liquidation  bt 
Abbanoement,  undeb  Sect.  126,  up  to  Appointment  of  Tbustee. 

( The  taxing  officer  will  exercise  a  fair  discretion  as  to  the  allowance  of 
preliminary  or  other  cha/rges  connected  with  the  debtor's  failure  and  any 
steps  taken  to  protect  the  estate  for  the  general  benefit  of  creditors,  subject 
to  order  of  court  or  resolution  of  creditors.)  {L  s.  d. 

Instructions  for  petition 100 

Attending  searching  if  bankmptcj  petition  filed 0    6    8 

Paid  search  0    10 

Drawing  and  engrossing  petition         0  10    0 

Paid  stamp  and  parchment ..         ..110 

Attesting  signature  of  (each)  petitioner         0    6    8 

Drawing  and  fair  copy  affidavit  yerifying  petition    . .         •  •         ..034 
Attending  petitioner  to  be  sworn         ..         ..         ..         ..         ••068 

Paid  oath  and  exhibit  on  petition  where  necessary 0    2    6 

Paid  stamp  010 

Attending  petitioner  as  to  the  nature  of  his  liabilities  and  as  to 
addresses  of  his  creditors  and  preparing  certificate  as  to  place  of 

meeting 068 

Attending  court  on  presentation  of  petition,  and  filing  same  and 

affidavit 100 

^  by  agent 200 

[/n  special  eases  attorney's  journey  may  be  charged  where 
resident  at  a  distance  from  the  court.} 

Paid  for  file  for  proceedings 

Drawing  notice  to  creditors  of  first  general  meeting  and 

copies  thereof  . .         . .         

(2^.  6d.  each  for  the  first  20,  and  Is,  each  afterwards,  and 
Sd.  each,  throughout,  for  forms  and  printing.) 

Paid  postage  stamps 

Drawing  request  to  registrar  to  send  notices  and  list  of  creditors  to 
annex  at  Is.  per  folio  . .         •  •         . .         • .-        •  • 

Fair  copy  (per  folio  id.)  . .         

Paid  stamps  at  Bd.  per  notice 

Attending  with  request  and  list  of  creditors  and  lodging  notice,  and 
going  wrough  and  checking  same  with  registrar  (in  discretion 
of  taxing  officer  according  to  length  of  list)        . .         . .         .  • 
Drawing  and  two  fair  copies  notice  of  general  meeting  for  Gazette  .068 
Attending  obtaining  signature  of  registrar  and  seal  thereto  ..034 

Attending  inserting  in  Gazette .. 068 

Paid  insertion , ,         , . 

Attending  for  copy  Gazette  and  attending  filing      • .         •  •         ..084 

Paid  for  copy  Gazette  {cost  of  same) 

[  Where  statement  of  affairs  prepared  by  attorney,  charge  to 
be  allowed  for  instructions  and  attendances  on  debtor  and 
drawing  statement  at  \s.  per  folio,  and  fair  copy  thereof 
at  id.,  and  attendances  on  debtor  and  obtaining  his  signa* 
ture  thereto;  if  prepared  by  an  accountant,  perusing  and 
considering  statement  ana  attendances  on  debtor  and 
accountant  thereon.^ 

Attending  meeting,  self  and  clerk        160 

Jf  by  agent 260 

lA  double  or  longer  sitting  will  only  be  allowed  where  cer- 
tified for  by  the  chairman,  and  approved  by  the  taxing 
officer.  In  special  eases  attorney's  journey  may  be  charged 
where  resident  at  a  distance  from  the  place  of  meeting.} 
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c^^iviii    ^^  ^'  exjuniniBg  and  exhibiting  proofo,  oomparing  mad  oompleluig   £  t,  i, 

_iL il      reflolationa  with  ]>roxie8,  &c^  and  (where  neeeeeary)  obtaining 

ngnatores  of  crediton  MibMqiientlT  to  tbe  meetfaig.    .Avli^  ST^of 

1870 

[Where  any  epeeial  eireumeUmeee,  drawinf  rw$eiuti0m$  er 

deed  for  carrying  eame  iiUo  effeet^  mnd  /eee  to  eomtuel  te 

settle  ma^  he  allowed.'} 

Drawing  and  fair  copj  affidarit,  Terif jing  resolntioiiay  statemon^ 

proof^  and  proxies  prodnced  at  meeting  and  oi  appoinimeiit  of 

chairman  ..  ..068 

Attending  swearing        ..088 

Paid  oath  (where  necessair)  and  stamp  ..028 

Drawing  affidavit  as  to  yalne  of  assets  . .         . .         .  •  ..088 

Attending  swearing •         ..  ..088 

Paid  oath  (where  necessaiy)  and  stamp  ..028 

Attending  registrar  on  application  to  register  special  resolotkni     . .     18   0 

^  by  agent 2    5    0 

Paid  ad  valorem  stamp  datj  on  resolution     . .         . .         . . 

[in  country  caee$  paid  for  office  copj  resolotions  to  be  sent  to 
London  court.] 
Drawing  and  two  fair  copies  certificate  of  tmstee's  appdntment    ..098 
Attending  obtaining  registrar^  signatnre  and  sea!  of  tiie   conrt 
thereto 089 

Where  ResohUiont  objected  to. 

Attending  obtaining  appointment  for  registratioii    ••         ••         ••068 

Drawing  notice  of  intention  to  register  «id  fair  oopy  .  •         . .     0    8    0 

Copj  and  senrice  of  notice  (tfotf  A)        080 

Drawing  affidavit  of  service  and  copy  notice  to  annex         •  •         •  •    0    8   8 

Paid  oath  and  stamp ^         ..         .^         .^         ••026 

Attending  swearing  affidavit  and  filing      ^ 068 

Attending  registrar  on  hearing  of  apfmcation  and  drawing  order  .  •     0  18    4 
\_Any  additional  ohargee  to  be  certified  by  registrar  eU  tinte 
of  hearing  application.'] 

Where  Receiver  appointed. 

Instmctions  for  application  for  appointment  of  receiver      • .         ..068 

Drawing  and  fair  copy  application ..         ..060 

Stamp  uereon     .•         ..         ..         ..         ..050 

Drawing  affidavit  in  support  of  application 0    6    8 

Attending  swearing        068 

Paid  oath  and  stamp 02*6 

Drawing  affidavit  of  responsibility 068 

Attending  swearing        068 

Paid  oath  and  stamp 026 

Attending  court  on  application  order  made 0  18    4 

[7!^  attendance  of  counsel  is  not  to  be  allowed  unless  stme- 
tioned  by  the  court  at  the  time  of  application  for  re^kter."} 
Drawing  order,  and  two  fair  copies,  and  obtaining  registrar's  mg- 
natnre,  and  passing 068 

Where  Interim  If^unction  necessary  pending  full  notice  qf  Metion  fsr 

Injunction. 

Instructions  for  application  to  restrain  pending  proceedings           ..  0    6    8 

Drawing  and  fair  copy  application 060 

Paid  stomp          0    5    0 

Drawing  affidavit  in  support  of  application  and  copy 

Attending  swearing        ..         • 068 
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Paid  oath  and  Stamp 0    2    6   Cw.  xviir. 

\_The  attendance  of  counsel  U  not  to  be  allowed  unlea  sane- 
tianed  hy  the  court  at  the  time  of  application  for  interim 
if^unction.'] 

Attending  court  on  application  order  made ..0134 

Drawing  and  engrossmg  order  and  passing    . .         . .         •  •         ..068 

Notice  of  injunction,  copj  and  service  {each)  . .         . .         ..060 

[  Where  potHble  the  application  for  receiver  and  interim  vn- 
junction  to  he  made  at  one  and  the  same  sitting,  and  the 
costs  to  be  allowed  by  the  taxing  officer  accordingly. "] 

If^unotions, 

Instroctions  for  notice  of  motion  for  (or  to  continue')  injunction  ..068 

Drawing  same,  \s.  per  folio      . .         • .         .  • 

Fair  copies  {4kd,  per  folio)         

Drawing  affidavit  and  copj 

Attending  swearing        068 

Paid  oath  and  stamp 026 

Copies  affidavits  to  accompany  notice,  Ad.  per  folio 

Service  of  notice  and  copies  i^davits  {each  service)  • .         ..060 

[Costs  of  Brief — 8ee  scale  of  costs  under  **  The  JBanhruptcy 
RuUs,  1870."] 

Attending  court  on  application  for  {or  for  continuance  ef)  injunc- 
tion         0  13    4 

Drawing  order,  \s.  per  folio      . .         .  •         

Fair  copy,  Ad.  per  folio  . .         •  •         . .         . .         

Attending  passing  068 

Paid  for  office  copies 

Service  of  order  {each  service) 060 

[^  Where  more  than  one  ir^unction  {interim  or  absolute)  is 
applied  for  or  granted,  the  taxing  officer  is  to  exercise 
discretion  whether  more  than  one  set  of  costs  is  to  be 
allowed.  Separate  applications  are  not  to  be  made  un^ 
necessarily.  Where  the  proceedings  restrained  relate  to  a 
claim  not  exceeding  20Z.,  charges  are  to  be  allowed  on  the 
lower  scale  in  respect  of  the  injunction,  notwithstanding 
that  the  debts  exceed  750/.  or  the  assets  2001.^-860  Rule  8 
of  1871.] 

Where  Appointment  of  Trustee  advertised. 

Drawing  advertisement  of  appointment  of  trustee  and  copy  ..068 

Attending  obtaining  registrar's  signature  and  seal  thereto  . .         ..068 

Attending  to  insert  in  Gazette  and  daily  paper         0    6    8 

Paid  

Attending  for  copies,  papers,  and  filing  advertisements  with  regis- 
trar        0    6    8 

Paid  

Debtor's  Discharge  {where  granted). 
Drawing  report  of  trustee  to  re^strar  and  engrossing  ••         ..     0  10    0 

Attending  obtaining  trustee's  signature  0    6    8 

Attending  filing  and  obtaining  registrar's  certificate  thereto  ..068 
As  to  matters  not  spec\fic<uly  provided  for  and  subsequent  to  the  appoint- 
ment cfa  trustee,  the  taxing  officer  will  be  guided  by  the  scale  of  attorney's 
costs  under  "  The  Bankruptcy  Rules,  1870,"  and  the  general  practice  in 
bankruptcy. 

Hatherlet,  C. 
James  Bacon,  Chief  Judge. 
7th  Julv,  1871. 
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PUNISHMENT  OF  FRAUDULENT  DEBIX>RS. 

*<The  Debtors  Act,  1869"  (32  &  33  Vict  c  62),  which  came  into 
operation  simnltaneouslj  with  "The  Bankroptcj  Act,  1869,"  con- 
tains a  yarietj  of  provisions  affecting  bankrapttf:  The  act  ii 
divided  into  three  parts.  Part  I.  relates  to  the  abolition  of  im- 
prisonment for  debt;  and  its  provisions,  and  roles  made  under  them, 
so  far  as  thej  affect  county  courts,  form  the  subject  of  a  separate 
chapter  in  a  former  part  of  this  work  (a).  It  is  sufficient  to  state 
here  (so  far  as  regunls  this  part  of  the  act)  that  while  it  enacts 
that,  with  certain  exceptions,  no  person  shall  **  be  arrested  or  im- 
prisoned for  making  default  in  payment  of  a  sum  of  money,"  one 
of  the  exceptions  is  ''  default  in  payment  for  the  benefit  of  creditors 
of  any  portion  of  a  salary  or  other  income  in  respect  of  the  pay- 
ment of  which  any  court  having  jurisdiction  in  bankruptcy  Is 
authorized  to  make  an  order"  (6) ;  and  further,  the  same  part  of 
the  act  in  a  subsequent  section  enacts  that — 

Sect  9.  **  Nothing  in  this  part  of  this  act  shall  in  any  way  affect  any 
riglit  or  power  under  *The  Bankruptcy  Act,  18G9,*  to  arrest  or  imprison 
any  person." 

The  provisions  of  the  second  part  of  the  act,  relating  to  the 
<<  Punishment  of  Fraudulent  Debtors,"  form  the  subject  of 
the  present  chapter  (c). 

Sect.  11.  **Any  person  adjudged  bankrupt,  and  any  person  whose 
affairs  are  liquidated  by  arrangement  in  parsuance  of  *  The  Bankn4>tc7 
Act,  1869/  shall,  in  each  of  the  cases  following,  be  deemed  goilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  be  imprisoned 


(tf)  See  ante.  Vol.  I.,  Part  II., 
Chap.  XIV.  (pp.  335—864), "  Ordeb 
OF  Commitment  on  a  tJuDOMENT 
Summons.*' 

(b)  See  ss.  4  &  5  of  the  act,  ante. 
Vol.  I.,  p.  335.  See  tdsoante,  pp.  107, 
108.  In  the  excepted  cases,  however, 
no  person  can  be  imprisoned  for  a 
longer  period  than  one  year.  As  to 
an  order  for  payment  of  part  of  a 
•alary,  &c.,  see  ante,  p.  333. 

{c)  The  third  part  of  the  act  re- 


lates to  *'  ftarranti  qfattormef,  eof^ 
novits,  and  orders  far  Judfwtent,** 
and  does  not  affect  connty  court  jorb- 
diction,  except  sect  29,  which  enacts 
that  "  nothing  in  this  act  contained 
shall  affect  the  cnstom  of  foreign  at- 
tachment as  exercised  by  any  com- 
petent coart,  or  the  proceedmgs  in 
relation  to  sach  cnstom."  See  as  to 
this  cnstom,  ante,  VoL  L,  pp.  327— 
334. 
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for  any  time  not  exceeding  two  years,  with  or  witliout  hard  labour;  that    past  vii. 
is  to  say,  Cmat.  xix, 

1.  If  he  does  not,  to  the  best  of  his  knowledge  and  belief,  fully  and 

truly  discover  to  the  trustee  administering  his  estate  for  the  bene- 
fit of  his  creditors  all  his  property,  real  and  personal,  and  how, 
and  to  whom,  and  for  what  consideration,  and  when  he  disposed 
of  any  part  thereof,  except  such  part  as  has  been  disposed  of  in 
the  ordinary  way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary 
expense  of  his  family,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud : 

2.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all  such 

part  of  his  real  and  personal  property  as  is  in  his  custody  or 
under  his  control,  and  which  he  is  required  by  law  to  deliver  up, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud : 

3.  If  he  does  not  deliver  up  to  such  trustee,  or  as  he  directs,  all  books, 

documents,  papers,  and  writings  in  his  custody  or  under  his  con- 
trol relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud : 

4.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 

the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  conceals  any  part 
of  his  property  to  the  value  of  ten  pounds  or  upwards,  or  conceals 
any  deot  due  to  or  from  him,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud : 

5.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 

the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  fraudulently  re- 
moves any  part  of  his  property  of  the  value  of  ten  pounds  or 
upwards : 

6.  If  he  makes  any  material  omission  in  any  statement  relating  to  his 

affairs,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud: 

7.  I^  knowing  or  believing  that  a  false  debt  has  been  proved  by  any 

person  under  the  bankruptcy  or  liquidation,  he  fail  for  the  period 
of  a  month  to  inform  such  trustee  as  aforesaid  thereof: 

8.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 

the  commencement  of  the  liquidation  be  prevents  the  production 
of  any  book,  document,  paper,  or  writing  affecting  or  relating 
to  his  property  or  affairs,  unless  the  jury  is  satisfied  that  he  haa 
no  intent  to  conceal  the  state  of  his  auffairs  or  to  defeat  the  law : 

9.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 

the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  conceals,  destroys, 
mutilates,  or  falsifies,  or  is  privy  to  the  concealment,  destruction, 
mutilation,  or  falsification  of  any  book  or  document  affecting  or 
relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat 
the  law : 
10.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 
the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  makes  or  is  privy 
to  the  making  of  any  false  entry  in  any  book  or  document  afiect- 
ing  or  relating  to  his  property  or  affairs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  conceal  the  state  of  his  aifairs  or  to  de- 
feat the  law : 
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11.  If  after  the  presentation  of  abankraptcy  petition  against  him  or 

the  commencenient  of  the  liquidation,  or  within  four  monthi  oeit 
before  sach  presentation  or  commencement,  he  fhrndalentlj  parti 
with,  alterB,  or  rnxkes  any  omission,  or  is  privy  to  the  fraadotentlr 
parting  witJi,  altering,  or  making  any  omisstion  in  any  doemiwBl 
atfecting  or  relating  to  his  property  or  affairs : 

12.  If  after  the  presentation  of  a  bankruptcy  petition  against  him  or 

tlie  commencement  of  the  liquidation,  or  at  any  meeting  of  hb 
creditors  within  four  months  next  before  anch  preaentiitioii  or 
commencement,  he  attempts  to  account  for  any  part  of  his  property 
by  fictitious  losses  or  expenses  : 
IB.  If  witliin  four  months  next  before  the  presentation  of  a  bankmptej 

Eetition  against  liiin  or  the  commencement  of  the  liqaidntion,  lie* 
y  any  false  representation  or  other  fraud,  has  obtained  any  pit)- 
perty  on  credit  and  lias  not  paid  for  the  same  : 

14.  If  witiiin  four  months  next  before  the  presentation  of  a  bankmptej 

Petition  against  him  or  the  commencement  of  the  liquidation,  he, 
eing  a  trader,  obtains,  under  the  false  pretence  of  carrying  on 
business  and  dealing  in  the  ordinar}'  way  of  liis  trade,  any  pro- 
perty on  credit  and  has  not  paid  for  the  same,  unless  the  juiy  ii 
satibtied  that  he  had  no  intent  to  defraud: 

15.  If  within  four  months  next  before  the  presentation  of  a  bankmptey 

petition  against  him  or  the  commencement  of  the  liquidation,  he, 
oeing  a  trader,  pawns,  pledges,  or  disposes  of  otherwise  thin  ia 
the  ordinary  wny  of  his  trade  any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for;  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  defraud : 

16.  If  he  is  guilty  of  any  false  representation  or  other  fraud  for  the 

purpose  of  obtaining  the  consent  of  his  creditors  or  any  of  them 
to  any  agreement  with  reference  to  his  affairs  or  his  bankruptcy 
or  liquidation." 

12.  *^  If  any  person  who  is  adjudged  a  bankrupt  or  has  his  afiairs  liqui- 
dated by  arrangement  after  the  presentation  of  a  bankruptcy  petition 
against  him  or  the  commencement  of  the  liquidation,  or  within  four 
months  before  such  presentation  or  commencement,  quits  England  and 
takes  with  him,  or  attempts  or  makes  preparation  for  quitting  England 
and  for  taking  with  him,  any  part  of  his  property  to  the  amoant  of 
twenty  pounds  or  upwards,  which  ouglit  by  law  to  be  divided  amongst 
his  creditors,  he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud)  be  guilty  of  felony,  punishable  with  imprisonment  for  a  time 
not  exceeding  two  years,  with  or  without  hard  labour." 

13.  ^' Any  person  shall  in  each  of  the  cases  following  be  deemed  gnilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  M  im- 
prisoned ibr  any  time  not  exceeding  one  year,  with  or  withoat  hard 
labour ;  that  is  to  say, 

(1.)  If  in  incurring  any  debt  or  liability  he  has  obtained  credit  nnder 
false  pretences,  or  by  means  of  any  other  fraud  : 

(2.)  If  he  has  with  intent  to  defraud  his  creditors,  or  any  of  them, 
made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  or 
any  charge  on  his  property : 

(3.)  If  he  has  with  intent  to  defraud  his  creiitors,  concealed  or 
removed  any  part  of  his  property  since  or  within  two  months 
before  the  date  of  any  unsatisfied  judgment  or  order  for  payment 
of  money  obtained  against  him." 
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14.  "  If  any  creditor  in  any  bankruptcy  or  liquidation  by  arrangement 
or  composition  with  creditors  in  pursuance  of  *  The  Bankruptcy  Act, 
1869/  wilfully  and  with  intent  to  defraud  makes  any  false  claim,  or 
any  proof,  declaration,  or  statement  of  account  which  is  untrue  in  any 
material  particular,  he  shjill  be  guilty  of  a  misdemeanor,  punishable  with 
imprisonment  not  exceeding  one  year,  with  or  witliout  hard  labour." 

15.  **  Where  a  debtor  makes  any  arrangement  or  composition  with  his 
creditors  under  the  provisions  of  *The  Bankruptcy  Act,  1869,'  he  shall 
remain  liable  for  the  unpaid  balance  of  any  debt  which  he  incurred  or 
increased,  or  whereof  before  the  date  of  the  arrangement  or  compoaition' 
he  obtained  forbearance,  by  any  fraud,  provided  the  defrauded  creditor 
has  not  assented  to  the  arrangement  or  composition  otherwise  than  by 
proving  his  debt  and  accepting  dividends." 

16.  "  Where  a  trustee  in  any  bankruptcy  reports  to  any  court  exer- 
cising jurisdiction  in  bankruptcy  that  m  his  opinion  a  bankrupt  has 
been  guilty  of  any  offence  under  this  act,  or  where  the  court  is  satisfied 
upon  the  representation  of  any  creditor  or  member  of  the  committee  of 
inspection  that  there  is  ground  to  believe  that  the  bankrupt  has  been 
guilty  of  any  offence  under  this  act,  the  court  shall,  if  it  appears  to  the 
court  that  there  is  a  reasonable  probability  that  the  bankrupt  may  be 
convicted,  order  the  truj*tee  to  prosecute  the  bankrupt  for  such  offence." 

17.  **  Where  the  prosecution  of  the  bankrupt  under  this  act  is  ordered 
by  any  court,  then,  on  the  production  of  the  order  of  the  court,  the  ex- 
penses of  the  prosecution  shall  be  allowed,  paid,  and  borne  as  expenses 
of  prosecutions  for  felony-  are  allowed,  paid,  and  borne." 

18.  '^  Every  misdemeanor  under  the  second  part  of  this  act  shall  be 
deemed  to  be  an  offence  within  and  subject  to  the  provisions  of  the  act 
of  the  session  of  the  twenty-second  and  twenty-third  years  of  the  reign 
of  her  present  Majesty,  chapter  seventeen,  intituled  *  An  Act  to  prevent 
vexatious  indictments  for  certain  misdemeanors  ;*  and  when  any  person 
is  charged  with  any  such  offence  before  any  justice  or  jui^tices,  such  jus- 
tice or  justices  shall  take  into  consideration  any  evidence  adduced  before 
him  or  them  tending  to  show  that  the  act  charged  was  not  committed 
with  a  guilty  intent. 

19.  ^'  in  an  indictment  for  an  offence  under  this  act  it  shall  be  suffi- 
cient to  set  forth  the  t^ubstance  of  the  offence  charged,  in  the  words  of 
this  act  specifying  the  offence  or  as  near  thereto  as  circumstances  admit, 
without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  trading, 
adjudication,  or  any  proceedings  in,  or  order,  warrant,  or  document  of 
any  court  acting  under  'The  Bankruptcy  Act,  1869.'" 

20.  ''  So  much  of  the  act  of  the  session  of  the  fiilh  and  sixth  years  of 
her  Majesty's  reign  (chapter  thirty- eight),  *to  define  the  jurisdiction  of 
justices  in  general  and  quarter  sesi^ions  of  the  peace,'  as  excludes  from 
the  jurisdiction  of  justices  and  recorders  at  sessions  of  the  peace  or 
adjournments  thereof  the  trial  of  persons  for  offences  against  any  pro- 
vibion  of  the  laws  relating  to  bankrupts,  is  hereby  repealed  as  from  the 
passing  of  this  act ;  and  any  offence  under  this  act  shall  be  deemed  to 
06  within  the  jurisdiction  of  such  justices  and  recorders." 

21.  ^'The  provisions  of  the  act  of  the  session  of  the  fifth  and  sixth 
years  of  William  the  Fourth,  chapter  seventy-six,  for  the  regulation  of 
municipal  corporations,  sections  hfly-two  and  fitty-three,  as  to  the  dis- 
qualification of  mayors,  aldermen,  and  town  councillors  having  been 
declared  bankrupt  or  having  compounded  by  deed  with  their  creditors, 
shall  extend  to  every  arrangement  or  composition  by  a  mayor,  alderman, 
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or  town  councillor  with  his  creditors  under  *  The  Bankruptcy  Act,  1869/ 
whether  the  same  is  made  by  deed  or  otherwise." 

22.  ^*  If  any  person  being  assigned  by  her  Majesty's  commission  to 
act  as  a  justice  of  the  peace  is  adjudged  bankrupt,  or  makes  nj 
arrangement  or  composition  with  his  creditors  under  *  The  Bankrupted 
Act,  1869/  he  shall  be  and  remain  incapable  of  acting  as  a  justice  of 
the  peace  until  he  has  been  newly  assigned  by  her  Majesty  in  that 
behalf" 

23.  **  Where  any  person  is  liable  under  any  other  act  of  parliament 
or  at  common  law  to  any  punishment  or  penalty  for  any  offence  made 
punishable  by  this  act,  such  person  may  be  proceeded  against  under 
such  other  act  of  parliament  or  at  common  law  or  under  this  act,  so  that 
he  be  not  punished  twice  for  the  same  offence." 

Brokers.^—Bj  "The  London  Brokers  Relief  Act,  1870,"  if  a 
judge  in  bankruptcy,  in  any  action,  suit  or  other  proceeding  prose- 
cuted or  depending  before  such  judge,  and  to  which  a  London  broker 
is  a  party,  certifies  (as  he  is  thereby  empowered  to  do)  that  such 
broker  has  been  guilty  of  fraud,  and  that  he  ought  to  be  disqualified 
from  acting  as  a  broker  altogether,  or  for  such  period  as  such  judge 
shall  name  in  the  certificate,  such  broker  shall  be  accordingly  dis- 
qualified and  his  name  removed  from  the  list  of  brokers  (d). 


(<0  33  &  34  Vict  c.  60,  a  6. 
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A. 

Abatement  of  suit,  in  equity,  bj  death,  marriage  or  otherwise,  100. 

Abode,  place  of,  in  some  cases  determines  the  coort  in  which  proceedings 
in  equity  are  to  be  taken,  80. 

**  Absconding  Debtors  Act,  1870,"  proceedings  in  bankmptcj  nnder, 
239. 

Absent  beyond  seas,  ]>aTment  into  court  of  legacy  or  money  to  which 
absent  person  entitled,  87. 

Absent  parties,  notice  of  decretal  order  to,  86. 

duty  of  the  registrar  on  reference  to  him  to  inquire  as  to,  88. 

Absenting  and  beginning  to  keep  house  an  act  of  bankruptcy,  229. 

Acceptance  in  bankruptcy  of  compontion  or  settlement,  297. 

Account,  equitable  jurisdiction  of  county  courts  in  matters  of,  6. 

Account,  books  of,  prim4  facie  eyidence,  28,  89. 
See  Books. 

Accounts  of  receiver  in  equity,  86. 
reference  to  registrar  to  take,  89. 

certificate  of  registrar  thereon,  92,  95. 
of  registrar  in  equity,  auditing,  100. 
of  trustee  in  bankruptcy,  283. 
of  bankrupt's  property  mortgaged  or  pledged,  841. 
of  closed  bankruptcy,  867. 

Acknowledgment,  form  of,  of  filing  of  receipt  or  transfer  ticket  (in 
equity),  67. 
of  deeds  by  married  women,  142. 

Action  not  to  be  brought  on  agreement  between  attorney  and  client  under 
"  The  Attorneys  and  Solicitors'  Act,  1870" . .  141. 

Actions,  provisions  relating  to,  applied  to  suits  in  equity,  6. 
restramt  of,  after  presentation  of  petition  in  bankruptcy,  249. 
by  trustee  of  bankrupt,  336. 

Acts  of  bankruptcy,  220,  226. 

(1 )  Assignment  for  the  benefit  of  crfsditors,  226. 

(2)  Fraudulent  conveyance,  227. 

13)  Absentinff  and  beginning  to  keep  house,  229. 
(4)  Filing  a  declaration  of  inabiUty  to  pay,  280. 
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Acts  of  h^nkrujitcj— continued. 

(5)  EzecutioD  against  a  trader,  231. 

(6)  Debtor's  sammons,  231. 

time  within  which  acts  of  hankraptcj  most  be  committed,  240. 
doctrine  of  relation  back  to  act  of  bankraptcy,  308. 
notice  of  act  of  bankraptcy,  322. 

taking  away  right  of  set-off,  345. 

Actual  Fraud,  setting  aside  agreements  in  case  of,  1 6. 

Adding  parties  in  eqaity,  86. 

Adjournment, 
in  equit»jt 

for  proof  of  docaments,  74. 

scale  of  costs  of  the  day  on,  123. 
t;»  hankrvptcyt 

of  bearing  of  petition,  255. 

of  first  meeting  of  creditors,  266,  277. 

Adjudication  of  bankruptcy, 

who  may  be  adjudicated  banknipt,  222. 
the  petition  for,  241. 
the  adjudication,  259. 

form,  259. 

publictition,  260. 
appeal  from,  261. 
annulling  adjudication,  304. 

effect  of  adjudication  on  the  bankrupt's  property  and  rights,  307. 
effect  on  claims  against  the  bankrupt,  315. 

Administration, 
in  eqvity^ 
of  real  and  personal  estate,  jurisdiction  of  county  coorta  in,  6. 
mode  of  administration  in  equity,  8. 
of  trust  property,  18. 

in  what  court  proceedings  to  be  taken,  30. 
forms  of  plaint  for,  34  —  36. 
form  of  decretal  order  in  administration  suit,  78. 
proof  and  allowance  of  claims  in,  90,  91. 

Administration,  letters  of,  jurisdiction  of  county  coort  respecting,  190. 

Administrator,  applications  by,  in  equity,  to  court,  18. 
payment  of  money  by,  into  court,  53. 

Admiralty  Court,  jurisdiction  of  the,  147, 148. 
Admiralty  jurisdiction  of  the  county  court,  146 — 189. 

Admission,  in  bankruptcy,  of  debt  by  debtor  of  bankrupt,  833. 
form  of  admission,  338. 

Admission  of  documents  in  equity,  68. 
adjournment  when  objected  to,  74. 

Admissions  in  equity,  61. 
form  of,  61. 
general  form  of  heading  for,  52. 

Advancement  of  infants,  jurisdiction  of  county  court  relating  to^  SOl 
proceedings  to  be  by  petition,  49. 
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Advebtisement  for  creditors,  under  decretal  orders  m  equity,  90. 

Adyebtisements  in  equity  proceedings,  order  for,  by  judge,  96. 
in  bankruptcy,  209. 

Affaibs  of  bankrupt,  statement  of,  267. 

Affidavit, 
in  equity^ 

rules  respecting,  67. 

general  form  of  heading  and  conclusion,  68. 

on  payment,  &-c.  by  trustees,  &c.  into  court  in  equity,  63. 

form  of,  66. 
in  support  of  application  for  substituted  service  in  equity,  60. 
of  signature  to  defendant's  admission,  61. 
ex  parte  applications  upon  injunctions,  66. 
petitions  and  applications  under  Trustee  Acts,  &c  ,  74. 
notice  of  intention  to  use,  at  the  hearing,  72. 
to  be  read  as  evidence  of  the  person  by  whom  used,  74. 
in  admiralty  cages^ 
to  found  arrest  and  detention  of  yessel  or  property,  170. 
of  justification  of  sureties,  171. 
rules  as  to,  generally,  177. 

to  give  contentious  jurisdiction  to  county  court  in  probate  and  ad- 
ministration cases,  192,  194. 
in  taking  acknowledgments  by  married  women,  143—146. 
in  bankrvjttcy^ 

rules  respecting,  213. 

form  of,  213. 
before  whom  sworn,  214. 
filintr.  213. 

applications  to  the  court  to  be  supported  by,  212. 
to  support  debtor's  summons,  232. 

forms  of,  233,  234. 
of  service  of  debtor's  summons,  235. 

form  of.  236. 
of  truth  of  statements  in  petition,  246. 
of  service  of  petition,  247. 
of  justification  of  sureties,  258. 
of  no  reciipts  or  payments  by  trustee,  285. 

in  support  of  application  for  committal  of  bankrupt  for  contempt,  290. 
of  pers  in  interested  in  a  composition  for  committal,  299. 
in  support  of  application  for  enforcement  of  provisions  of  composition^ 

300. 
of  trustee  to  compel  delirery  of  monies  and  securities,  332. 
for  proof  of  debt  with  or  without  security,  351. 
of  proof  of  debt  by  agent  of  a  company.  352. 
in  support  of  petition  for  liquidation,  391. 
to  be  annexed  to  notice  summoning  general  meeting,  392. 
of  c  mpoted  amount  of  estimated  asbcts  or  composition,  400. 
on  nomination  of  receiver  in  liquidation  by  creditors,  401. 

Agent,  appearance  in  bankruptcy  by,  21 1. 

corporation  may  act  by,  in  bankruptcy,  211. 

delivery  of  rooner  and  securities  by,  in  bankruptcy,  832. 

proof  of  debt  in  bankruptcy  by,  of  a  company,  352. 

A6BEEHENT8  for  the  sale  or  purchase  of  property,  suits  for  specific  per^ 
formance  of,  or  for  the  deliyering  up  or  cancelling,  12, 14* 
in  what  cotirt  proceedings  to  be  taken,  30. 
how  suits  to  be  commenced,  31. 
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AoBEEM EKT8  for  the  sale  or  parchaie  of  propertj,  &c. — ^fomtiMmed. 
form  of  plaint  respectmg  specific  Derformanoe  of,  42,  48,  44. 
on  application  for  injunction  or  for  specific  performance  <^,  damages 
maj  be  awarded,  75. 

AoBEEMENTS  between  attorneys  and  dienta,  enf  orciii^  or  setting  aside^  140l 

Allowance  of  claim,  in  eqnitj  suit,  notice  to  creditor  of,  91. 
to  witnesses  in  equity,  124. 
to  bankrupt  for  maintenance  of  services,  294. 

Amendments,  in  equity,  before  final  decree  or  order,  74. 
in  bankruptcy,  when  allowed,  209. 

Annuities,  transfer  of,  into  court,  19,  63. 
certificate  of  registrar  as  to,  94. 

Annulling  adjudication  of  bankruptcy,  304. 
where  no  trustee  appointed,  804. 
an  acceptance  of  composition  or  arrangement,  297,  805. 

application  and  order  to  annul,  298. 
effect  of  annnlliDg,  305. 
notice  of  annulling,  306. 

Answer  of  defendant,  in  equity,  62. 

Appeal, 
in  equity f 

scale  of  costs  on,  123. 

from  order  in  the  case  of  small  charities,  127. 
Ill  admiralty  cause,  182. 

from  the  decision  of  surreyors  under  "  The  Merchant  Shipping  Act, 
1871."  189. 

in  probate  and  administration  cases,  192. 
in  bankruptcy, 

to  chief  ludgo  in  bankruptcy  by  any  person  aggrieved  by  any  order  of 
a  local  Bankruptcy  Court,  303. 

to  Court  of  Appeal  m  Chancery  from  order  of  chief  jodge,  308. 

from  adjudication  of  bankruptcy,  261. 

from  dismissal  of  petition,  262. 

to  court  from  any  act  of  the  trustee,  280. 

costs  of  appeal,  303. 

rules  relating  to  appeals,  303. 

Appearance  of  parties  on  hearing  of  equity  suits,  73. 
of  defendant  in  admiralty  suit,  166. 
prcBcipe  to  enter,  166. 
of  parties  by  attorney  or  agent,  in  bankruptcy,  211. 

Application, 
in  equity, 

ex  parte,  66. 

for  copies  of  proceedings  and  documents,  68. 

to  judge  for  further  directions,  95. 

to  enforce  decrees  and  orders,  102. 

for  committal  for  contempt,  105. 
notice  of  application,  106. 

for  discharge  from  custody,  106. 
notice  of,  107. 

to  transfer  proceedings,  109. 
■       by  prirate  persons  in  the  case  of  small  chfirities,  127. 

for  remoral  of  trustee  of  friendly  society,  131. 

to  add  parties,  100,  101. 

to  review  agreements  between  attorneys  sad  clients,  141. 
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ATThiCATiov— continued, 
under  Probate  Aet, 

to  take  proceedings,  195. 
in  bankruptcy, 

how  made,  212. 

to  dismiss  debtor's  sommons,  237. 

for  appointment  of  receirer  or  manager,  251. 

for  directions  bj  trustee,  280. 

for  committal  of  bankropt,  289. 
form  of,  290. 

to  annol  adjndication,  298. 

for  enforcement  of  provision  in  a  composition,  300. 

by  creditor  for  order  for  tmstee  to  pay  dividend,  366. 

for  order  of  bankrupt's  discharge,  361 ,  869. 
various  forms,  362,  363. 

for  release  by  trustee,  366. 

Appobtiokment  of  salvage,  in  admiralty  cases,  176. 

Appraisement  of  property  under  arrest  in  admiralty  causes,  181. 

Apprentices,  effect  of  bankruptcy  of  master  on,  328. 

Appropriation  of  pension  or  salary  of  bankrupt,  333. 
forms  of  order,  834,  335. 

Arbitration,  power  of  trustee  in  bankruptcy  to  refer  disputes  to,  283. 

Arrangement  with  creditors,  371. 
See  Liquidation. 

Arrest  of  foreign  ships  under  "The  Merchant  Shipping  Act,  1854". • 
150. 
the  detention  of  vessel  or  property  pending  proceedings,  170. 

Arrest  and  commitment  in  bankruptcy,  215,  216. 
of  bankrupt  after  the  presentation  of  petition,  252. 

Articled  Clerks,  to  bankrupt,  position  and  claim  by,  328. 

Assent  to  legacies,  effect  of,  on  right  to  recover,  8. 

Assessment  of  damages,  in  equity  suits,  75. 

Assessor  of  passage  court,  power  of,  to  make  rules,  158. 

Assessors,  in  admiralty  causes,  174, 175. 

Assets,  jurisdiction  of  county  courts  in  the  administration  of,  6. 
leg^f  and  equitable  described,  7. 
administration  and  marshalling  of,  8. 
in  what  court  proceedings  respecting,  to  be  taken,  30. 

Assignment  of  stock  by  way  of  mortgage,  form  of  plaint  in  equity,  38. 
for  the  benefit  of  creditors,  an  act  of  bankruptcy,  226. 

Assistance,  warrant  of,  in  equity,  104. 

Attendance  of  bankrupt  at  meeting  of  creditors,  267. 
order  for  attendance,  265. 

Attorney,  parties  in  equity  may  act  by,  65. 
definition  of,  in  admiralty  orders,  159. 
plaint  in  equity  filed  by,  to  state  particulars^  82. 
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ATTOBSEY—eofUinved. 

proceedings  bj,  in  eqnitj,  before  the  hearinnf,  66. 

aerrice  of  proceedings  by,  66. 

chunge  of,  66. 

service  apon,  65,  66. 

scale  of  costs  of,  in  eqaitj,  121. 

in  admiralty,  186. 
costs  of  societies  in  winding-op,  &c.,  140. 
costs  between  solicitor  and  client  in  eqoitj,  120. 
and  client,  enforcing  or  setting  aside  agreementa  between,  140. 
costs  of,  in  probate  cases,  198. 
appearance  by,  io  bankruptcy  against  trustee,  211.. 
costs  of,  in  bankmptcy  to  be  taxed,  288. 
not  unless  written  sanction  obtained,  288. 

Attobkey-Genk&al,  proceedings  by,  in  the  case  of  charitiea,  128. 

AucnOK,  employment  of  puffer  at,  15. 

sale  by,  in  equity,  of  personal  property,  88. 

order  for  sale,  96. 

order  fur  sale  of  real  estate,  96. 

Auctioneer,  where  trustee  in  bankruptcy  is  an  auctioneer,  not  to  adl  pto> 
perty  without  consent,  282. 

Audit  of  registrar's  accounts  in  equity,  100. 
of  trustee's  accounts  in  bankruptcy,  283,  284. 

Auxiliary  bankruptcy  courts,  204. 

Avoidance  of  voluntary  conveyances  and  transfers  in  bankmptcy,  817. 
of  fraudulent  preferences,  818. 

B. 

Bail  Bond,  in  admiralty  suits,  171. 

Balance  of  partnership  account,  recoTery  of,  2,  21. 

Bankrupt.    See  also  Table  of  Ck)NTENTS. 
duty  of,  on  adjudication,  289. 
duty  in  general,  289. 
attendance  of,  at  first  meeting  of  creditors,  267. 

order  for,  265. 
production  by,  of  statement  of  affairs,  267. 

exttmination  thereon,  292. 
appeal  by,  to  court  against  any  act  of  trustee,  279,  280. 
application  by  trustee  for  committal  of,  289,  290. 
superintendence  of  the  property  by,  29.3. 
allowance  to,  for  maintenance  or  services,  294. 
need  not  be  joined  in  actions  on  joint  contiacts,  336. 
discharge  of,  300. 
ofTences  by,  294. 
punishment  for  fraud,  416 — 420. 
status  of  undischarged,  369. 
enforcement  of  debts  against,  370. 

<' Bankruptcy  Act,  1869,"  general  scope  and  principles  of,  199. 

Bankruptcy,  jurisdiction  and  practice  of  the  county  courts  in,  199, 420. 
See  Table  of  Contents. 

Beginning  to  keep  house,  an  act  of  bankruptcy,  229. 
*<  Bills  of  Sale  Act,  1854".  •  814» 
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BoKD,  to  be  given  hy  receiver,  in  eqnitj,  87. 
as  secnritj  in  adroiraltv  raits,  170. 

form  of  bail  bond,  171. 
as  aecarity  in  bankruptcy,  214. 

execution  of;  216. 
deposit  in  lieu  of,  214. 
on  stay  of  ^proceedings  in  bankruptcy,  257. 
by  trustee  m  bankruptcy,  274. 

Books  of  account,  evidence  in  equity,  28,  89. 
"  suits  and  proceedings  in  equity  book,"  32  n. 
duty  of  trustee  in  bankruptcy  to  keep,  281,  331. 
of  account  of  bankrupt,  not  to  be  withheld  from  trustee,  283. 
possession  of,  by  trustee,  331. 

BoTTOMBT,  admiralty  jurisdiction  in  cases  of,  148. 

Bbeach  of  order  in  nature  of  injunction,  106. 
order  of  committal  for,  106. 

Bbokebs,  disqualification  of  bankmpt  if  certified  to  be  gniitj  of  fraud,  420. 

Business,  place  of.  of  parties  in  some  cases  determines  court  in  which 
equity  proceedings  ate  to  bo  taken,  30. 
of  bankrupt,  power  to  carry  on,  282. 
to  sell  goodwill  of,  282. 

C. 

Cancelling  agreements,  suits  for,  12, 14. 
how  snits  to  be  commenced,  31. 

Caboo,  damage  to,  connty  court  jurisdiction  in  respect  of,  160. 

Case,  statements  of,  on  appeal  in  equity,  113, 114. 

Cebtificate, 
in  equity, 
general  form  of  heading  for,  62. 
form  of,  in  case  of  money,  67. 

in  case  of  transfer  of  stock,  67. 
of  deposit  of  security,  68. 
of  registrar  on  matter  referred  to  him,  92. 
form  of  certificate,  92. 

of  principal  and  interest  due  on  mortgage,  96. 
{j»  hanhrvptey, 
that  registrar  trustee,  260. 

form  of,  261. 
of  appointment  of  trustee  by  creditors,  272,  274. 

torm  of,  276. 
of  appointment  of  trustee  to  fill  vacancy,  279. 
of  no  receipts  or  payments  by  tmstee,  286. 
of  judge  for  transfer  of  proceedings,  301. 
of  appointment  of  trustee  in  liquidation,  398. 

Cestui  que  Tbust,  plaint  by,  36. 

Chambebs,  sittings  in,  in  bankruptey,  211. 

Chancebt,  power  of  Court  of,  conferred  on  county  courts,  2. 
in  cases  of  partnership,  2. 

charitable  trusts,  2. 

dissolution  of  literary  and  scientific  instltatioD%  % 
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Chancery,  power  of  Court  oi-'-^ontinued, 
in  equity,  2,  3. 

for  payment  and  transfer  by  tmstees,  20. 
payment  of  legacy  into  Court  of,  97,  98. 
transfer  to,  of  proceedings  in  equity  in  conntj  eonrtSy  109. 
transfer  from,  to  the  county  courts,  1 10. 

Chaboe  or  lien,  suits  for  enforcing,  10. 

in  what  court  proceedings  to  l^  taken,  30. 
how  suits  commenced,  31. 
charging  property  with  costs,  124. 

Charitable  Trusts  Acts,  2. 

Charities,  jurisdiction  of  county  court  in  respect  of  small,  2,  125. 
applications  by  private  persons,  127. 
proceedings  by  the  attorney-general,  128. 
fees,  129. 

C HOSES  IN  Action.    See  Things  in  Action. 

Cinque  Ports,  admiralty  jurisdiction  of  the,  152, 154. 
transfer  to  Admiralty  Court  of,  168. 

Civil  Law,  proceedings  in  the  Admiralty  Court  according  to,  150. 

Claims,  in  equity,  proof  of,  90. 
notice  of  allowance  of,  91. 

in  admiralty  cases,  in  rem  and  in  personam^  150. 
against  bankrupt,  effect  of  adjudication  on,  315. 

Client,  costs  as  between  solicitor  and  (equity),  120. 
in  admiralty,  187. 
enforcing  or  setting  aside  agreements  between,  and  attomej,  140. 

Close  of  bankruptcy,  359. 

Collision,  claims  for  damage  by,  under  admiralty  jurisdiction,  160. 
notice  of  defence,  167. 

Commencement  of  bankruptcy,  308. 

Commitment,  order  of,  on  a  judgment  summons,  107. 

Committal, 
in  equity t 
for  contempt,  105. 

general  form  of  heading  and  conclusion  for  orders  of,  in  equity,  78. 
notice  of  application  for,  106. 
orders  for,  106,  107. 

notice  of  application  for  discharge  from  custody,  107. 
order  of  discharge,  107. 
in  hankrvpteyf  215,  216. 
for  contempt,  216,  291. 
application  for,  290. 
to  what  prison,  206. 
of  bankrupt,  289. 
application  for,  289,  290. 
order- of  committal,  291,  299. 
warrant  of  committal  for  contempt,  291. 
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Committee  of  Inspection,  in  bankraptcjr,  268,  275. 
regulatioDB  as  to,  276. 
power  of,  over  tmstee,  279. 

to  meet  eTeiy  three  months  and  andit  tmstee's  acconnts,  288. 
committal  for  non-delivery  of  monies  or  securities  to  trustee,  883. 

Common  Law,  ordinary  jurisdiction  of  county  courts  governed  and  con- 
trolled by,  2. 

doctrine  of,  in  case  of  mortgages,  10. 

could  not  compel  performance  of  personal  contracts,  14. 

in  case  of  partners,  21. 

when  concurrent  jurisdiction  at  for  recovery  of  land,  court  not  bound 
to  relieve,  76. 

and  admiralty  jurisdiction,  146,  147. 

"  Common  Law  Pbocedube  Act,  1864".  .14, 172. 

Companies,  equitable  jurisdiction  in  winding  up,  138. 

Company,  petition  by,  242. 

proof  of  debt  by  agent  of,  352. 

Complaint  to  Board  of  Trade  of  unseaworthiness  of  ships,  189. 

Composition  with  creditors,  371,  378. 

acceptance  of  offer  of,  in  bankruptcy,  297. 

notice  of  meeting  to  authorize  trustee  to  accept,  297. 

annulling  adjudication  thereon,  298. 

committ^  of  bankrupt  for  contempt  thereon,  299. 

Compromise  of  debts  and  claims  in  bankruptcy,  283. 

CoMPTROLLEB  in  bankruptcy,  appointment  and  duties  of,  284,  286. 

Computation  of  time  in  bankruptcy,  210. 

CONCITRRENT  JURISDICTION,  where  in  ]giw  and  in  equity,  relief  need  not 
be  given  against  common  law,  76. 
of  High  Court  of  Admiralty  and  county  courts,  161. 

Conditions  of  sale  of  property,  88. 

Conduct  of  suits  in  equity,  rule  respecting,  66. 

Consent  to  increased  admiralty  jurisdiction,  160. 

of  true  owner  or  reputed  ownership  in  bankruptcy,  810. 

Constitution  of  county  courts  in  bankruptcy,  199. 

CoNSTRUCXJVE  Fraud  in  agreements,  15, 16. 

Contempt,  committal  for,  for  neglect  to  obey  decree  or  order  in  equity, 
105. 
committal  for,  in  bankruptcy,  289—292,  882,  SSS. 

Contentious  Jurisdiction  of  the  Court  of  Probate  conferred  on  county 
courts  in  certain  cases,  190, 191. 

Contract,  on  application  for  injunction  for  breach  of,  or  for  specific  per- 
formance of,  damages  may  be  awarded,  75. 
admiralty  jurisdiction  in  respect  of  contracts,  147 — 149. 
joint,  in  bankruptcy,  actions  in  respect  of,  886. 

Control  of  tmstee  in  bankruptcy,  279. 
by  comptrolleTi  286. 
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frmoduVrLt,  ab  ftO  of  t*rkrcptrr.  2:^7. 

TolB*-tarr,Tcnd  is  t«2Lkni;«:rT.  317. 

bj  «ar  of  fraadnleDX  jffciereacje.  tcuI,  3!^ 


Coy vicre,  effeti  of  Uxinpscj  cf,  S^. 

Copier  of  proc«4irjr«  or  d'«xm«c3  -e  eqcr"*.  b-^  obeaia^d,  CS 
prodoctioo  of.  71. 
in  kdm:rm!tT  i-cit.  172. 
JD  b«Dkmp?cj.  l^X^. 
«beo  eiidtOi«,  216. 

CoftbolDb,  dealing  wi:h,  in  laLlrop-tcj.  331. 

CoBrORATI'-.X  m«T  act  in  banknijtcT  br  tgwii,  ill.  SIS 

CofiTH, 
i/i  eqnity, 

ffeneral  rule  as  t  s  1 K*. 

otU  oot  of  the  estate  or  furi<l,  11^. 

between  party  and  partr,  liO. 

cofttit,  charges  and  fxpe&scb  in  the  cas^  cf  irusea,  120. 

of  fmrtirion  suit,  17. 

undertaking  bv  next  friend  to  par,  33. 

on  tfay  of  prrxreedings,  Gl. 

of  affidavits  not  in  conifornntT  with  ra!es,  diuUowed  on  taxation.  67. 

of  proof  of  docnmenrt,  not  all  iwed  unless  notice  to  admit  given,  c>ef. 

of  ujHiiection  of  dr)canient<s  C,\d. 

on  non-prrxlaction  of  docnincnts,  70. 

on  a|ipeal,  1 1 C. 

■calt!  of  (OKtJi  and  charges  to  be  paid  to  coaniel  and  attomies  in  eqnit- 

able  niAttcni,  121. 
coktv  of  the  dav,  123. 
cfjstH  on  flf»[>eai,  123. 
taxation  of  cotits.  124. 
allowunce  Ut  witnffkses,  124. 
coiktN  to  creditors,  124. 
interutit  on  coHts,  124. 
charging  property  with  costs,  124. 
nudcr  the  Fi imd'lj  Societies  and  other  acts,  136. 
iu  winding  up  societies,  140. 
in  admiralty  caneMt  183. 

where  pncecdings  iinneceMarilj  taken  in  High  Court  of  Admiraltr, 

HJl,  ir,2. 
where  failure  of  notice  of  defence  in  suit  for  collision,  167. 
SfTurity  for  costs  on  transfer  of  suits,  167. 
hail  for  ctMitH,  where  yesscl  or  property  likely  to  be  removed,  170. 
of  aaheHHtirs,  174,  175. 
on  ap|>cal,  182. 
scale  of  costs,  183,  186. 
taxation  of,  188. 

In  prolmte  and  administration  cases,  197,  198. 
form  of  decree  for,  1U7. 
in  kankrttptey,  400. 
general  provisions  as  to,  405. 
Hcain  of,  406. 

In  liquidation  br  arrangement,  418. 
of  pruceedinga  in  the  first  instance,  241. 
onati  of  witDeiaaa,  217. 
of  roooiTor  or  manager  on  diamiaaal  of  petition,  269. 
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Costs,  in  hankrvptey ^continued. 
of  trustee,  287,  288. 
in  case  of  joint  estate,  287. 
of  appeal  on  bankroptcy,  303. 
of  prosecutions  for  fraud,  419. 

Counsel,  scale  of  costs  of,  in  equity,  121. 
in  winding-up  societies,  &c.,  liO. 
in  admiralty  causes,  186. 
in  probate  cases,  198. 
definition  of,  in  admiralty  orders,  159  n. 
attorney  and  solicitor  may  appear  without,  in  bankruptcy,  211. 
but  motions  by,  have  precedence  in  bankruptcy,  213. 
charges  for,  not  allowed  for  applications  in  bankruptcy  unless  sanc- 
tioned by  committee  of  inspection  or  by  conrt,  288. 

Counties,  boundaries  of,  when  adjoining  the  sea,  146  n. 

COUBT  in  which  proceedings  in  equity  are  to  be  taken,  80. 
time  of  sitting  in  equity,  38. 
suits  to  be  heard  in  o^ien,  73. 
applications  to,  in  equity  ex  parte,  66. 

damages  may  be  assessed  and  questions  of  fact  tried  before,  75. 
transfer  of  suits  from  one  court  to  another.  111. 
of  Bankruptcy,  description  of,  201,  277  n. 

general  powers  and  jurisdiction  of,  203. 

time  of  sittings,  211. 

CoUBT  of  passage  of  Liverpool,  158  n. 

Covenant,  on  application  for  injunction  for  breach  of,  or  for  specific  per- 
formance of,  damages  may  be  awarded,  75. 

Cbeditob,  petitioning  in  bankruptcy.    See  Petitionino  Cbeditoe. 

Cbeditobs, 
in  egvitf/t 
suits  in  equity  by,  6,  7. 
how  commenced,  31. 
form  of  plaint,  34. 
proof  of  claims  by,  90. 
notice  to,  to  prove,  91. 
notice  to,  of  allowance  of  claim,  91. 
costs  of,  of  proving  debts,  124. 

in  hankruptcy, 
representation  of  by  agent,  212. 

assignment  for  the  benefit  of,  an  act  of  bankruptcy,  227. 
meetings  of  creditors, 

first,  263. 

subsequent,  295.    See  Meetings  of  Cbeditobs. 
creditors*  trustee,  273.    See  Tbustee. 
control  of  trustee  by,  279. 
directions  to  trustee  by,  279. 
proof  by,  342. 
secured  proof  by,  346. 

joint,  854. 
dividends  to,  353. 

Cboss  Suits,  under  admiralty  jurisdiction,  169. 
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Custody,  in  equity, 

application  for  disdiftrge,  106. 

notice  of,  107, 
order  of  diBcharge,  107. 

D. 

Damaqe  to  ships  and  vessels,  admiralty  jorisdictioii  respecting,  148. 
conntj  court  jurisdiction,  160. 

Damaoes,  the  only  remedy  at  common  law  for  non-performance  of  con- 
tracts, 14. 

courts  of  chancery  and  county  court  may  award,  in  addition  to  or  in 
substitution  for  specific  performance,  14. 

inapplicable  to  orders  in  the  nature  of  injunctions,  23. 

power  to  award,  in  equity,  76. 

m  admiralty  cases,  148,  141). 

Date  of  petitioning  creditor's  debt,  225. 

Day,  scale  of  costs  of  the,  on  adjournment,  123. 

Death,  abatement  of  suit  in  equity  by,  100. 
of  bankrupt,  304. 
of  trustee  in  bankruptcy,  277,  278. 
on  death  of  bankrupt  or  his  wife  or  witness,  deposition  evidence,  216. 

Debt,  petitioner's,  in  bankruptcy,  amount  and  nature  of,  224, 
staying  proceedings  where  debt  denied,  256. 

Debtob.    See  Table  of  Contents,  Bankruptcy. 

Debtor's  summons,  an  act  of  bankruptcy,  231. 

Debts, 
in  equity t 
jurisdiction  of  courts  of  equity  in  reference  to,  6. 
proof  and  allowance  of,  in  equity,  90,  91. 
certificate  of  registrar  as  to,  93. 
interest  on,  93,  100. 

order  in  equity  for  sale  of  outstanding,  96. 
costs  of  proying,  in  equity,  124. 
in  bankruptcy, 
declaration  of  inability  to  pay,  an  act  of  bankruptcy,  230. 
due  to  bankrupt  in  course  of  trade  within  the  reputed  ownership 
clause,  309. 
proof  of,  342. 
description  of  debts  proyeable,  342. 

dividends  upon,  363.  ^ 

interest  on,  854. 

priority  of  certain,  357. 

Declaration  of  inability  to  pay,  an  act  of  bankruptcy,  230. 

Decrees  and  decretal  orders  in  equity,  77. 

general  form  of  heading  and  conclusion  for,  78. 
forms  of  final  decreee,  82. 
registration  of,  84. 
mode  of  enforcing,  102. 

in  general,  102. 

execution  to  enforce  payment  of  money,  103. 

committal  for  contempt,  105. 

order  of  commitment  on  a  j^udgment  summons,  107. 
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Decrees  and  orders  in  adiniraltj  suits,  178. 
enforcement  of,  178,  179. 
appeal  from,  182. 

Decrees  and  orders  in  probate  caseii,  192,  195. 
form  of,  197. 

Decretal  orders  in  eqoity,  77. 
forms  of,  78 — 82. 
proceedings  in  carrying  out,  85. 
drawing  up,  86. 
notice  of,  to  absent  parties,  86. 

Deeds,  form  of  prayer  for  injunction  to  restrain  action  to  recoYer,  39. 
order,  in  equity,  for  preparation  and  execution  of,  88. 
acknowledgment  of,  Dy  married  women,  142. 
possession  of,  by  trustee  in  bankruptcy,  331. 

Defeasible  property,  on  bankruptcy,  327. 

Defendant's  proceedings  in  suit  in  equity,  61. 
in  admiralty  suits,  166. 

Delegation  of  powers  by  judges  in  bankruptcy,  204. 

Delivering  up  agreements,  suits  for,  12, 14. 
how  suits  to  be  commenced,  31. 

Delivery  of  lands  and  goods,  execution  to  enforce  in  equity,  104. 

Deposit,  mortgage  by,  without  express  agreement,  form  of  plaint  in  re- 
spect of,  39. 
of  security  in  court,  in  equity,  53. 
application  to  enforce,  66. 
of  money  as  security,  in  admiralty  suit,  170. 

in  bankruptcy,  214,  215. 

Deposition  of  witness,  how  taken  and  returned,  72. 
to  be  read  as  eyidence  of  person,  by  whom  lued,  74. 

Detention  of  vessel  or  property  pending  admiralty  proceedings,  170. 

Determination  of  interest,  by  bankruptcy,  326. 

Devisees,  jurisdiction  in  suits  by,  6. 
commencement  of  suits  by,  31. 

Devolution  of  property  on  trustee  in  bankruptcy,  274. 

Directions,  application  to  judge  for  further,  in  equity  suit,  95. 
application  for,  to  court  by  trustee  in  bankruptcy,  280. 
to  trustee  in  bankruptcy  by  creditors  or  committee  of  inspection,  279. 

Discharge  from  custody  in  equity,  notice  of  application  for,  106,  107. 
order  of,  107. 

order  for,  from  custody  on  contempt  in  bankruptcy,  292. 
of  bankrupt,  360. 

Disclaimer  by  defendant  in  equity,  62. 
of  onerous  property  in  bankruptcy,  325. 
proof  where  persons  injured  by,  848. 

Discovert  of  property,  in  bankruptcy,  337. 
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Dismissal  of  init,  in  equity,  at  the  plaintiir'fl  Injitanfie  before  FeCmiHkiT, 
72. 
of  debtor*!  sammoni  in  bankroptcjr,  287. 
affidavit  on  application,  238. 
order  on  appbcation,  288. 
of  petition  in  bankruptcy,  261. 

Disputes  in  friendly  societies, 
jurisdiction  respecting,  131. 
in  respect  to  salvage,  162. 

• 

Dissolution  of  partnerships,  jorisdiction  of  county  cxmrts  for,  21. 
bow  suits  commenced,  31. 
form  of  plaints,  40,  41. 
of  decretal  order,  81. 

DiSTBiBUTiON  of  bankmpt's  property,  358. 

Distributive  Shabe  under  an  intestacy,  jiiriadictioii  of  coimtr  court 

for,  2.  ^ 

District  in  which  equity  proceedings  are  to  be  taken,  126. 

in  which  proceedings  in  the  case  of  small  charities  are  to  be  instituted 

126. 
for  admiralty  purposes,  157, 163. 
in  bankruptcy,  201. 
exclusion  of  by  chancellor,  203. 
London  bankruptcy  district,  202. 

Dividends  in  bankruptcy,  853. 
joint  creditors,  354. 
unclaimed,  354. 
interest  on  debts,  354. 
rules  respecting,  354. 
forms,  355,  356. 

See  aUo  Priorities,  357. 

Documents,  ** 

in  eguitjf, 

form  of,  32. 

sernce  of,  59. 

filing  of,  68. 

copies  of,  68,  71. 

special  rules  as  to  proof  of,  26,  74. 

inspection  and  admission  of,  68. 

summons  to  witness  to  produce,  70,  71. 

adjournment  of  hearing  for  proof  of,  74. 
in  admiralty f  * 

inspection  and  copies  of,  in  admiralty  suits,  172. 

Draft  Orders  {ex  parte  in  equity),  how  prepared,  67. 
Drawing  up  decretal  orders  in  equity,  85. 

E. 

Effect  of  Adjudication  of  bankruptcy,  307. 

Enforcino  charge  or  lien  in  equity,  suits  for,  10. 
how  commenced,  31. 
decrees  and  orders  in  equity,  102. 
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Enpobcino  charge  or  lien  in  eqvdtj^eontinued. 

orders  in  the  case  of  friendly  and  other  societies,  186. 

or  setting  aside  agreements  between  attorneys  and  their  clients,  140. 

decrees  in  admiraltj  causes,  178. 

bankruptcy,  the  general  circnmstances  under  which  it  can  be  enforced, 

220. 
orders  and  warrants  of  courts  in  bankruptcy,  206. 
provision  of  a  composition,  300. 
enforcement  of  debts  against  undischarged  bankrupt,  1370. 

England,  service  of  process  (in  equity)  out  of,  60. 

bankruptcy  jurisdiction,  in  general,  confined  to,  201  n^,  204  n. 
service  of  debtor's  summons  must  be  in,  236. 

debtor  departing  from  or  remaining  out  of,  an  act  of  butikmptcy,  229. 
warrant  against  debtor  about  to  quit,  262. 

Enlaboing  or  abridging  time  for  taking  steps,  66. 

Equitable  answers  to  actions  and  defences,  6. 

Equitable  Assets,  7. 

Equitable  claims  by  way  of  set-off  in  bankruptcy,  346. 

Equitable  jurisdiction,  in  general,  2.    Se^  Jurisdiction. 
special  equitable  jurisdiction  in  various  matters,  126. 

Equitable  Mortgages,  11. 

Equity,  prisdiction  and  powers  and  practice  of  county  oonrts  in,  1, 146. 
principles  on  which  judge  acts  in,  77. 

Equitt  of  Redemption,  what  it  is,  10. 

Estate,  transfer  of  real  and  personal,  by  court,  19. 
personal  estate  account,  92. 

outstanding  and  real  and  personal,  registrar's  certificate  as  to,  94. 
payment  of  costs  out  of,  119. 

Evidence, 
in  equity, 
special  provision  as  to  proof  of  documents,  in  suits  in  county  courts, 

26,  74. 
commented  on,  27. 
books  of  account  primd  facie  evidence,  where  accounts  taken  under 

decretal  orders,  28,  89. 
in  equity  suits  to  be,  in  general,  vivd  voce  on  oatii,  78. 
but  in  petitions  under  lYustee  Act  and  on  applieations  for  injonctiona 

fails  to  be  proved  by  affidavit,  74. 
adjournment  for  proof  of  documents,  74. 
proof  of  rules  of  friendly  and  other  societies,  186. 
tfi  admiralty  eatet,  176. 
oral,  176. 
affidavits,  177. 
transcript  of  notes  of,  176. 
t#i  bankrupt  Of  ^  216. 
mode  of  taking  evidence,  216. 
proof  of  proceedings,  216. 
deposition  of  deceued  bankrupt  or  witness,  216. 
witnesses,  217. 

evidence  of  appointment  of  trustee,  274. 

F  f2 
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Examination  of  witnesses  by  county  oomi  judges  on  winding  op  com- 
panies, 22. 
of  witnesses  in  eqnitj,  before  hearing,  71. 
of  bankmpt,  292. 
or  witness  in  bankmptcj,  293. 

Exclusive  jnriadiction  of  bankruptcy  courts,  203. 

Execution  to  enforce  decrees  and  orders  in  eqnity,  102. 
for  payment  of  money,  108. 
for  delivery  of  lands  or  goods,  104. 
committal  for  contempt,  105. 
to  enforce  decrees  in  admiralty  causes,  178,  179. 
execution  against  tcsbcI,  179. 
forms,  180. 

of  process  in  bankruptcy,  215. 
against  a  trader,  when  an  act  of  bankruptcy,  231. 

Execution  of  deeds,  order  for,  in  equity,  88. 

Execution  of  trusts,  suits  for  jurisdiction,  9. 
how  suits  commenced,  81. 
form  of  plaint,  35. 

Execution,  effect  of  bankruptcy  on  property  taken  in,  322. 
effect  of  petition  for  liquidation  on,  377. 

Executobs,  applications  to  court  by,  18. 
payment  of  money,  &c.  into  court  by,  53. 

Exemption  from  stamp  duty  of  bankruptcy  proceedings,  209. 

Ex-pabte  Applications  in  equity,  66. 


F. 

Fabm  Crops,  right  to,  in  case  of  bankruptcy,  829. 

Fee,  for  taking  the  acknowledgment  of  a  married  woman,  145. 

Fees,  under  the  equitable  jurisdiction  of  the  county  courts,  116. 
registrar's  fees,  116. 
high  bailiff's  fees,  118. 

in  proceedings  relating  to  small  charities,  129. 
in  proceedings  under  the  Friendly  Societies  and  Industrial  and  ProTi- 

dent  Societies  Acts,  135,  139. 
registrars  and  high  bailiffs'  fees  under  '*  The  Companies  Acts,  1867". . 

140. 
under  admiralty  jurisdiction,  188. 
under  probate  jurisdiction,  197,  198. 
decree  for,  197. 
in  bankruptcy,  402. 

Felony,  appointment  of  new  trustee  in  place  of  one  convicted  of,  19. 

Fieri  Facias, 

writ  of,  as  a  warrant  of  execution  in  equity,  103. 

FiLlNa  of  plaints  in  equity,  82,  38. 

documents  in  equity,  general  rule  respecting,  68. 
instruments  and  documents  in  admiralty  suits,  173. 
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Filing  of  plaints  in  equlij^  continued. 
afSdayits  in  bankrupt^,  313. 
petition  in  bankmptcy,  241. 
declaration  of  inabili^  to  paj,  an  act  of  bankrnptcj,  230. 

Final  Decbee,  in  equity,  82. 
forms  of,  82,  83. 
in  admiralty  canse,  178. 

Fine  on  assessor  in  admiralty  cases  for  non-attendance,  175. 

First  meeting  of  bankmpt^s  creditors,  263. 
See  Meetings  op  Cbeditobs. 

FiXTUBES,  when  goods  and  chattels  in  bankmptcy,  312. 

FOBECLOSUBE,  jurisdiction  in  suits  for,  10. 
how  suits  commenced,  31. 
forms  of  plaint,  37,  38,  39. 
decretal  order  in  suit  for,  86. 
final  decrees,  83. 
registrar's  certificate  of  amount  due,  95. 

FoBEiGN  Ships,  arrest  of,  150. 

FOBM  of  affidarits,  in  bankruptcy,  213. 

FoBMAL  defects  not  to  invalidate  proceedings  in  bankruptcy,  209. 

FoBMS  of  proceedings  and  documents  in  equity,  32  n. 
in  bankruptcy,  208. 

Fraud,  setting  aside  agreements  in  case  of,  15. 
actual,  in  contracts,  15. 
constructiye,  15,  16. 

Fbaudulent  Conveyance,  an  act  of  bankruptcy,  227. 

Fbaudxtlent  Debtors,  punishment  of,  419. 

Fbaudulent  Pbefebence8»  ayoidance  of,  in  bankruptcy,  318. 

Fbiendlt  Societies,  jurisdiction  in  the  case  of,  130. 
parties  to  the  suit,  132. 
proof  of  rules,  135. 

enforcement  of  orders,  county  court  rules  respecting,  135. 
fees,  135. 
costs,  136. 
forms,  136,  137. 

Fund  in  court,  in  equity,  powers  and  duties  of  the  registrar  in  rupect 
of,  99. 
payment  of  costs  out  of,  119. 

Funeral  Expenses,  certificate  of  registrar  as  to  (in  equity),  93. 

G. 

Gaming  Secubities,  deliyering  up  to  be  cancelled,  16. 

Gazette.    See  London  Gazette. 

Goods,  execution  in  equity  to  enforce  delirery  of,  104. 
warrant  of  possession  of,  104. 
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Goods  akd  Chattels,  right  of  trustee  and  crediion  to,  of  wiuch  hnk- 
nipt  repated  owner,  810,  811,  812. 
taken  in  execution,  effect  of  benkmpt^  on,  S29L 

Grant  of  probate  and  administratioDy  jnriediction  of  ooonty  comt  in 
qnestioDfl  as  to,  190. 

Guardian  of  Infant,  petition  by,  49. 


H. 

Heading  and  Conclusion,  general  fonn  of,  for  plainta,  34. 

for  notices,  admissions,  statements,  orders,  certinemtes  and  warraata,  51 
for  decretal  order,  or  decree,  or  orders  of  committal,  7$. 

Hearing,  the,  in  equity,  73. 

how  parties  to  come  prepared,  73. 
evidence,  73. 

examination  of  witnesses  before  hearing,  71. 

notice  of  intention  to  use  affidarits,  72. 
amendments,  74. 
trial  by  jury,  74. 
decrees  and  decretal  orders,  77. 
final  decree,  82. 
re-hearing,  84. 
registration  of  decrees,  84. 

Hearing  of  admiralty  suits,  173.    See  Trial. 
notice  of  hearing,  173. 

Hearing  and  adjudication  on  petition  in  bankrupt^,  254. 
adjournment  of  hearing,  255. 

Heirs-at-Law,  suits  by,  6. 
how  commenced,  31. 

High  Bailiff,  to  serrc  process  in  equity,  59,  102. 
to  superintend  sale  of  personal  property,  88. 
to  pay  over  money,  103. 
fees  of,  in  ec^uity,  118. 

in  windmg-up  societies,  &c.,  140. 
to  serve  process  in  bankruptcy,  215. 

High  Court  of  Admiralty,  concurrent  jurisdiction  of,  161. 
transfer  of  admiralty  causes  by,  167. 
transfer  of  sale  of  property  to,  181. 
appe&l  from  decree  of,  182. 

High  Seas,  limit  of,  146  n. 

I. 

Identification  of  petitioner  in  bankruptcy,  242. 

Imposition,  setting  aside  contracts  obtained  by,  16. 

Imprisonment  for  contempt  in  equi^,  105. 
on  a  judgment  summons  in  equity,  107. 

Inability  to  pay,  declaration  of  an  act  of  bankruptcy,  230. 
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Income  of  bankrupt,  setting  aside  part  of,  333—335. 

Incumbrances  on  real  estate,  certificate  of  registrar  as  to  (in  eqoitj),  94. 

Industrial  and  ProTident  Societies,  disputes  in,  132. 

Infant  Trustees,  and  mortgagees,  transfer  and  vesting  of  property  of,  19. 

Infants,  equitable  jurisdiction  of  county  courts  relating  to,  20. 
undertaidng  by  next  friend  of,  to  pay  costs,  33. 
proceedings  relating  to  the  advancement  of,  49. 
form  of  petition,  51. 

payment  into  court  of  money  or  leg^y  to  which  infant  entitled,  97. 
in  bankruptcy, 
cannot  be  made  bankrupt,  222. 

Injunction, 
in  eqnity^ 

proceedings  for  order  in  the  nature  of,  22,  51. 

rule  relating  to,  52. 

form  of  notice  of  application  for  order  in  the  nature  of,  62. 

form  of  prayer  for,  to  restrain  action,  39. 

to  restrain  disposal  of  partnership  property,  41  n. 

mode  of  applying  to  the  court,  66. 

upon  affidavit,  74. 

power  to  award  damages  in  addition  to  or  in  substitution  for  injunc- 
tion, 75. 

order  in  nature  of,  82. 
service  of,  102. 

committal  for  contempt  for  breach  of,  105. 
in  bankrvptey,  249,  256. 

costs  in,  414,  415. 

Inquiries  (in  equity),  reference  to  the  registrar  to  make,  89. 

Inspection,  committee  of,  in  bankruptcy,  263,  275.    ^S^^  Ck)MMlTTEE  OF 
Inspection. 

Inspection  of  documents  in  equity,  68. 
in  admiralty  suits,  172. 

Institution  of  suit  in  admiralty  cases,  163. 

Instruments,  inspection  and  copies  of,  in  admiralty  suits,  172. 

Interest  on  debts  and  legacies  in  equity,  100. 
certificate  of  registrar  as  to,  93,  94. 
on  costs  in  equity,  124. 
on  certain  claims  in  admiralty  causes,  176. 
on  debts  in  bankruptcy,  354. 

Interpleader,  in  bankruptcy,  325. 

Ireland,  execution  of  orders  and  warrants  in  bankruptcy  in,  204, 205. 
but  Bankruptcy  Act  does  not  apply  to,  unless  exproBsly  provided,  201  n., 
204  n. 

Irregularities  not  to  invalidate  proceedings  in  bankruptcy,  209. 

J. 
Joint  Contracts  in  bankruptcy,  actions  in  respect  of,  336. 
Joint  Creditors,  proof,  and  dividends  in  bankruptcy  in  respect  of,  354. 
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JoiKT  Stock  Compakibs,  equitable  joriadiction  of  coantj  courts  does  act 
apply  to  winding-ap,  22, 
power  of  county  court  judges  to  take  eridenoe  in,  138. 

Joint  Tenant,  cannot  maintain  suit  for  partition,  17. 

Judges  of  county  conrts,  commisBioners  for  taking  endence  in  windiogHip 
companies,  22. 
in  equity,  to  determine  suits  at  hearing;  74. 
power  of,  to  amend,  74. 

to  tiy  qnestions  of  fact,  and  assess  damages  without  a  jury,  75. 
principles  on  which  they  act  in  equity,  77. 
applications  to,  in  equity  suit,  for  furUier  directiona,  95. 
power  to  determine  qnestions  between  attorney  and  client,  141. 
jurisdiction  of,  in  saWage  cases,  161,  156. 
powers  and  jurisdiction  of,  in  bankruptcy,  203. 
delegation  by,  of  powers  to  registrar,  204,  205. 

Judgments,  registration  of,  in  equity,  84. 

Judgment-Summons  in  equity,  order  of  commitment  on,  107. 

JuBisDicTioN  OP  County  Coubts, 
in  equity,  1. 

in  general,  2. 

in  suits  by  creditors,  legatees,  dcTisees,  heirs-at-law  and  next  of  kin,  6. 

in  suits  for  the  execution  of  trusts,  9. 

in  suits  for  foreclosure,  or  redemption,  or  for  enforcing  any  charge  or 
lien,  10. 

in  suits  for  specific  performance  of,  or  for  the  dclirering  np  or  can- 
celling any  agreement  for  the  sale  or  purchase  of  properbr,  12. 

in  suits  for  partition,  17. 

in  proceedings  under  the  Trustees  Relief  Acts  or  under  the  Trustee 
Acts,  18. 

in  proceedings  relating  to  the  maintenance  or  advancement  of  infants, 
20. 

in  questions  as  to  the  separate  property  of  married  women,  21. 

in  suits  for  the  dissolution  or  wmdmg  up  of  any  partnership,  21. 

in  proceedings  for  orders  in  the  nature  of  injunctions,  or  for  stay  of 
proceedings  at  law,  22. 

in  suits  transferred  to  the  county  courts,  23,  110. 

transfer  of  suits  to  Court  of  Chancery  where  subject-matter  exceeds 
jurisdiction  of  county  court,  109. 

JUMSDICTION  OP  COUBT, 
in  eqvity, 
transfer  and  vesting  of  property  where  trustee  or  mortgagee  out  of,  19. 
service  of  plaint  and  summons  out  of,  60. 
examination  of  witness  out  of,  72. 
special  equitable  jurisdiction  in  various  matters,  125. 
in  admiralty  eases,  146. 
jurisdiction  in  maritime  cases  before  the  County  Courts  Admiralty 

Jurisdiction  Act,  1868. .  146. 
admiralty  jurisdiction  under  the  County  Courts  Admiralty  Jurisdiction 

Act,  1868,  and  the  Amendment  Act,  1869.  .167. 
appeals  to  the  county  courts  from  the  decision  of  sunrejors  as  to  the 

unseaworthiness  of  vessels  under  the  Merchant  Shippmg  Act,  1871 

..189. 
in  questions  as  to  the  grant  and  revocation  of  probate  of  wills  and 

letters  of  administranon,  190. 
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Jurisdiction  of  the  coantj  courts  in  bankruptcy,  199,  203. 

(1)  General  scope  and  principles  of  the  Bankrnptcj  Act,  1869.  .199. 

(2)  Description  of  the  court,  201. 

change  of  jurisdiction  by  chancellor,  203. 

(3)  GenenS  powers  and  jurisdiction  of  the  courts  and  judges,  203. 

( 4)  Rules  for  regulating  the  practice  and  procedure,  206. 

(5)  Record  and  form  of  proceedings,  207. 

service  of  debtor's  summons  out  of  the  jurisdiction,  236. 

Jury,  trial  bj,  in  equity  cases,  74. 
in  bankruptcy,  301. 

Justices,  jurisdiction  of,  in  salvage  cases,  162. 
disqualification  of  bankrupt,  420. 

Justification  of  Surety,  affidayit  of,  in  admiralty  suit,  171. 
in  bankruptcy,  215. 
form  of,  258. 

K. 

"  Keeping  House,"  an  act  of  bankruptcy,  229. 

Kin,  next  of,  suits  by,  6,  31. 
See  Next  of  Kin. 

L. 

Land,  proceedings  in  equity  relating  to  charge  on,  where  to  be  taken,  30. 
where  object  of  suit  in  equity  is  to  recover  or  defend  possession  of, 

nature  of  relief  to  be  given,  76. 
execution  to  enforce  delivery  of,  104. 

Lease,  of  property,  jurisdiction  in  suits  respecting,  13. 
how  suits  commenced,  31. 
disclaimer  of,  in  bankruptcy,  326. 
determinable  on  bankruptcy,  828. 

Legacies,  cognizance  of,  by  courts  of  equity,  8. 
jurisdiction  of  county  courts  in  respect  of,  2. 
certificate  of  registrar  as  to,  94. 
interest  on,  94,  100. 

Legacy,  payment  of,  to  which  an  infant  or  person  beyond  seas  is  en- 
titled, 97. 

Legacy  Duty,  payment  of,  100. 

Legal  Assets,  7. 

Legal  Title,  when  may  prevail  over  equitable,  76. 

Legatees,  jurisdiction  in  suits  by,  6. 
suits  by,  in  equity,  8. 
equities  of,  9. 

suits  by,  how  commenced,  31. 
forms  of  plaint,  35. 

Letters,  post,  of  bankrupt  may  be  delivered  to  tmstee,  294. 

Letters  of  Administration,  jnrisdictign  of  county  oonri  req>ecting 
grant  or  revocation  of,  190. 
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Lien,  raitt  for  enforcing,  10. 

when  pnx»edtngB  to  be  taken,  30. 

how  commenced,  81. 

decretal  order  of  sale  in  nit,  80. 

Limitation  of  jariadiction  in  equity,  4. 

Limitation  of  time  for  reooTeiy  of  mortgaged  property,  1 !. 

Liquidation  by  arrangement  or  composition  with  creditors,  371. 
general  effect  of  provisions,  371. 

arrangement,  872. 

composition,  378. 
rules  respecting,  381. 

forms,  891. 
scale  of  costs,  413. 

Literabt  and  scientific  institutions,  jurisdiction  of  county  oouits  oo  dis- 
solation  of,  2, 129. 
rales  respecting,  135. 

London  Bankbuptcy  Coubt,  201. 
district,  definition  of,  202. 

London  Gazette,  advertisements  in,  in  eqaitj  suits,  96. 
in  bankruptcy,  209,  260. 
register  of  notices  in,  284  n. 

Lunatics,  transfer  of  estate  of  trustees  or  mortgagees,  being,  19. 

M. 
Main  Sea,  defined,  146  n. 

Maintenance,  of  infants,  jurisdiction  of  county  courts  relating  to,  20. 
form  of  petition  respecting,  51. 
of  bankrupts,  allowance  for,  294. 

Manager,  appointment  of,  in  bankruptcy,  351. 
costs  of,  on  dismissal  of  petition,  262. 

Mandamus  to  compel  performance  of  duties,  14. 

Maritime  Cases,  jurisdiction  in,  146, 

Maritime  Lien,  160. 

Marriage,  abatement  of  suit  in  equity  by,  100, 

Married  Women,  jurisdiction  of  county  courts  in  questions  as  to  sepante 
property  of,  21. 
undertaking  by  next  friend  of,  to  pay  oosts,  33. 
payment  of  money  where  married  women  interested,  97. 
applications  by,  as  to  property  in  friendly  and  other  societies,  189. 
acknowledgment  of  deeds  by,  142. 
cannot  in  general  be  made  bankrupt,  228. 
otherwise  where  sole  traders,  223. 

Meetings  of  Creditors  in  Bankruptcy, 
first  meeting,  263. 

(1)  General  provisions,  263. 

(2)  Proceedings  preliminaiy  to  the  meeting,  264. 

place  of  meeting,  264. 
form  of  notice  of  first  meeting,  260. 
order  for  attendance  of  bankrupt,  266. 
form  of  order,  265. 
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Meetings  of  creditors  in  bankmptcj — continued, 
first  meeting — cofUinued, 

(3)  The  proceedings  at  the  meeting,  265. 

business  to  be  transacted,  26^. 
adjournment,  266. 
by  creditors,  267. 

(4)  The  attendance  of  the  bankrupt,  26^,  267. 

production  of  statement  of  affairs,  267. 
form  of  statement,  268. 

(5)  The  right  and  mode  of  voting,  269. 

Eroxjr,  269. 
ow  Totes  are  estimated,  269. 
qaomm,  270. 

(6)  Minntes  and  report  of  proceedings,  270. 

form  of  minutes,  270. 
list  of  creditors  present,  271. 

form  of  report  and  certificate  of  appointment  of  trustee, 
272. 
meetings  subsequent  to  the  first,  295. 

form  of  order  of  court  for  general  meeting,  296. 
meeting  to  authorisEe  trustee  to  accept  a  composition,  297. 
meeting  on  resignation  or  death  or  removal  of  trustee,  278. 
meetings  of  cr^tors  on  liquidation  hy  arrangement  or  composi- 
tion, 373. 
regulations  as  to  meetings,  373,  374,  881. 
meetings  of  creditors  on  li^mdation  hj  composition,  378. 
regulations  as  to  meetings,  378,  381. 

Memorandum  to  be  placed  at  foot  of  every  summons,  notice,  decree  or 
order  of  court  or  any  other  process,  34. 

Mercantile  Assessors,  in  admiralty  cause,  175. 

Merchant  Shipping  Acts,  160, 151, 189. 

Metropolitan  County  Courts,  list  of,  202. 

Minutes  of  proceedings  at  first  meeting  of  creditors,  270. 
at  meeting  on  resignation,  Sec.  of  trustee,  279. 

Monet, 
in  equity^ 
payment  of  trust,  into  court,  19, 53. 

rules  respecting,  96,  97. 

forms  respecting,  57,  58. 
applications  in  equitjr  to  enforce  payment  of,  66. 
order  for  payment  of,  into  court  of,  to  which  infant  or  person  beyond 

seas  is  entitled,  97. 
mode  of  enforcing  payment  of,  103, 105. 

warrants  of  execution,  103. 
high  bailiff  to  pay  over,  within  twenty-four  hours,  103. 
judgment  summons  on  default  of  payment  of,  107,  108. 
deposit  of,  as  security  in  admiralty  suit,  170. 

in  bankruptcy,  214. 
payment  out  of  court  of,  in  admiralty  suit,  181. 
in  bankrupted f 
property  includes  money,  201  n.,  309. 
dehvery  of,  to  trustee,  382. 
payment  or  delivery  of,  when  protected,  820. 
dividend  to  lender  of,  when  he  had  share  of  profits,  358. 
form  of  order  for  payment  of^  out  <»f  Bank  ii  England,  868. 


444  INDEX. 

MoBTOAOE,  jurisdiction  of  coanty  courts  in  reference  to,  10. 
court  in  which  proceedings  relating  to»  to  be  taken,  90. 
forms  of  plaint  respecting,  37—39, 44. 
certificate  of  amount  dae  on,  95. 

admiral^  jorisdiction  in  the  case  of  mortgaged  abips^  149  n. 
power  of  tmstee  in  bankruptcy  to,  283,  940. 
where  not  fraudolent  in  bankraptcj,  320. 

Mortgage  Debts,  payment  od^  out  of  personalty,  8. 
principles  of  e^mty  respecting,  10 — 12. 
registrar's  certificate  of  amount  of  principal  and  interest  in  foredosars 

suit,  95. 
taking  account  of,  in  bankruptcy,  341. 

Mortgagees,  rights  of,  in  law  and  ec^uity,  10, 12. 
transfer  of  property  of  lunatic  or  infant,  19. 
decretal  orders  in  suit  by,  80. 
of  vessels,  claims  and  actions  by,  148. 

Mortgagors,  rights  of,  in  law  and  equity,  10. 

Motions,  applications  in  bankruptcy  to  be  by,  212. 
notice  of,  212. 
notes  of,  213. 
order  in  which  motions  heard,  213. 

Mutual  Credits,  debts  and  dealings  in  bankruptcy,  342. 

N. 

N^ame,  of  parties  in  plaint,  31. 

when  christian  name  unknown,  32. 

Nautical  Assessors,  in  admiralty  causes,  174. 

Naval  Prize  Act,  160  n. 

Necessaries,  claims  for,  supplied  to  ships,  148. 
county  court  jurisdiction  m  respect  of,  160. 
statement  in  afiSdayit  of  national  character  of  Teasel  in  suit  for,  170. 

Neglect  to  obey  decree  or  order  in  equity,  committal  for  contempt  for. 
106,106.  ^ 

Next  Friend,  undertaking  by,  for  costs,  33. 
of  infant,  petition  by,  49. 

Next  of  Kin,  suits  by,  6. 
how  commenced,  31. 
form  of  plaint,  35. 
certificate  of  registrar  as  to,  94. 

Note,  of  decretal  order  or  final  decree,  84. 
of  motions  in  bankruptcy,  213. 

Notice, 
in  eqvitjff 
general  form  of  heading  for,  52. 
of  payment  of  money  or  transfer  of  stock  or  deposit  of  security  (equity), 

to  treasurer  of  deposit  of  security,  59. 

serrice  of  notices,  60. 

of  admission,  61. 

to  admit  and  inspect  documents,  69. 
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'SOTICK^  continued. 

of  intention  to  ose  affidayits  at  hearing,  72. 
of  decretal  order  to  absent  partieB,  86,  88. 
in  eqnity,  92. 
to  creditor  to  prove  his  claim,  91. 

of  allowance  of  claim,  91. 
to  inspect  registrar's  certificate,  95. 
of  decree  or  order,  102. 
to  enforce  decree  or  order,  105. 

of  intention  to  apply  for  discharges  from  custody,  106,  107. 
in  admiralty  eases, 
of  defence  in  suit  for  collision,  167. 
of  sureties,  171. 
of  hearing,  form  of,  173. 

to  defendant  of  proceedings  under  Probate  Act,  195. 
in  bankruptcy, 
may  be  sent  by  post  unless  otherwise  prescribed,  215. 
register  of  gazetted  notices,  284  n. 
service  of  notice  of  motion,  2(2. 
of  proposed  sureties  when  security  required,  215. 
by  debtor  of  intention  to  dispute  petition,  248. 

form  of,  248. 
of  sureties  on  bond  on  day  of  proceedings,  258. 
of  first  meeting  of  creditors,  260. 
of  meeting  on  resignation  of  trustee,  278. 
to  trustee  at  instance  of  comptroller,  286. 

form  of,  287. 
of  application  for  committal  of  bankrupt,  289. 
in  gazette  of  appointment  of  trustee  and  of  day  for  public  examination, 

292. 
in  gazette  of  meeting  to  authorize  trustee  to  accept  composition,  297. 
of  act  of  bankruptcy,  328. 
taking  awa^  right  of  set-off,  345. 
of  application  for  committal  for  non-delivery  of  monies  or  securities, 

333. 
of  application  to  set  aside  part  of  salary  or  income,  335. 
of  intended  dividend,  855. 
of  dividend  declared,  356. 
of  application  for  bankrupt's  discharge,  362. 

to  creditors  of  application  for  discharge  after  close  of  bankruptcy,  868. 
that  creditor  seeks  to  enforce  payment  out  of  property  of  undischarged 

bankrupt,  370. 
to  creditors  of  general  meeting  for  liquidation,  392. 

for  gazette,  893. 
of  second  general  meeting,  397. 


O. 

Oath,  examination  of  witness  in  equity  on,  72,  73. 
in  admiralty  causes,  176. 
before  whom  affidavits  to  be  sworn  in  bankruptcy,  214. 

Offenobs  by  bankrupt,  294. 

Office  Copies  of  proceedings  in  bankruptcy,  209. 

Offices  of  county  court, 

proceedings  against,  where  to  be  taken,  31. 
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Onebous  PboPEBTT,  disclAimer  of,  in  bankrnptcy,  3^5. 
proof  where  persoiiB  injured  by  diBclalmer,  848. 

Oppkbssiok,  setting  aside  contracts  in  case  of,  16. 

OftAL  Evidence, 

in  equitj  snits,  73. 

in  admiralty  canses,  176. 

Order  in  Council  appointing  county  courtd  to  have  AdmiHalty  Jorisdie- 
tion,  158. 

Order  or  Disposition  of  bankmpt,  clanse  as  to  goods  and  chattels  in, 
309,  310. 

Orders,  equity,  power  to  frame,  3. 
general  form  of  heading  for,  52. 

m  the  nature  of  injunctions,  jurisdiction  ci  county  cburts  in,  22. 
proceedings  for,  €1^  ^6. 
ex  parte,  66. 

how  drawn  up  and  executed,  66. 
enforcement  of  orders,  102. 
serrice  of  order  in  nature  of  injunction,  103. 
committal  for  neglect  to  obey,  105. 

See  Decretal  Order  and  Decree. 
general  orders  and  rules  relating  to  companies  and  winding  up,  189. 
enforcement  of,  under  Friendly  and  other  Societies  Acts.  136. 

fonn  of  order,  136. 
orders  for  regulating  the  practice  and  procedure  of  the  admiralty 
jurisdiction  of  county  courts,  158. 

of  the  Court  of  Passage,  158. 
in  probate  cases,  194. 
enforcement  of  orders  in  bankruptcy,  206. 

Outstanding  Estate  (in  equity),  certificate  of  registrar  as  to,  94. 


P. 

Parties,  how  to  come  prepared  on  hearing  of  equity  suit,  7^. 
adding,  in  equity,  86. 
notice  of  decrelal  order  to  absent,  86. 
inquiries  by  registrar  as  to  absent,  88. 
parties  to  suit  under  Friendly  Societies  and  other  acts,  132. 
appearance  of,  in  bankruptcy,  211. 

Partition,  jurisdiction  in  suits  for,  17. 

[petition  must  be  for  a  partition  and  not  merely  for  a  sale,  see  Hol- 
land y.  Holland,  41  L.  J.,  Ch.  220,  reported  since  p.  17  went  to 
press]. 

Partnerships, 
equitable  jnriidictian  of  county  courts  over, 
in  suits  for  winding  up,  21. 
general  jurisdiction  oi  courts  of  equity  over,  22. 
in  what  courts  proceedings  to  be  taken,  30. 
how  suits  commenced,  31. 
form  of  plaints,  40,  41. 
decretal  order  for  dissolution,  81. 
final  decree,  82. 
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Pabtkebships — continued, 
bankrujftey,  provUions  respecting , 
petition  against,  222. 
presentation  of  petition,  242. 
afSdavit  for  summoning  debtors  in  partnership,  234. 
petition  by  co-partnership,  242. 
actions  and  saits  by  trustee  in  the  case  of,  336. 
dindends  where  one  partner  bankmpt,  857. 

**  Pabtt  and  Pabtt,''  costs  as  between,  in  equity,  120. 
Passage  Coubt  of  Liyeepool,  158. 

Payment, 

in  equity  t 

of  legacy  or  money  to  which  an  infant  or  person  beyond  seas  is  en- 
titled, 97. 

of  legacy  and  succession  duty,  100. 

of  money  by  hieh  bailiff,  103. 

execution  to  enforce,  payment  of  money  under  decree  or  order,  103. 

out  of  court  in  admiral^  suits,  181. 
in  bankruptcy, 

when  protected,  320. 

of  money  to  trustee,  832. 

Payment  into  court,  in  equity,  of  trust  monies,  19. 
of  purchase-money,  applications  to  enforce,  66. 
directions  as  to,  9*6. 

Payments  due  at  stated  periods,  proof  in  bankruptcy  in  the  case  of,  848. 

Peouniaby  Legatees,  plaint  by,  35. 

Penalty,  when  equity  cannot  relieve  against,  77. 

Pension,  of  bankrupt,  appropriation  •£,  338. 

Pebemptoby  Motions,  in  equity,  rules  respecting,  66,  67. 

Pbbfobmance,  Specific,  suits  for,  13. 
where  proceedings  to  be  taken,  80. 

how,  81. 
form  of  plaints,  42,  48,  44. 

Pebjuby,  in  eyidence  in  admiralty  suit,  176. 

Pebsonal  Estate,  administration  of,  in  county  courts,  6. 
transfer  of,  19. 
■ale  of,  in  equity,  88. 
certificate  of  registrar  as  to,  92. 
limit  of,  to  give  jurisdiction  in  probate  cases,  190,  191. 

Petition,  proceedings  in  equity  by,  49. 
rules  relating  to,  49. 

general  form  of  heading  and  conclusion  for,  50. 
forms  of  petition,  50,  51. 
paper  on  which  to  be  written,  83  n. 
service  of,  60. 
under,  *<  The  Attorneys  and  Solicitors  Act,  1870,''  140. 

Petition  in  Bankbuptcy,  241. 
who  may  petition,  224. 
presentation  of  petition,  241. 
where  to  be  filed,  241. 
time  for  presentation,  242. 
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Petition  in  Baskrvptcy —continued, 

presentation  in  the  case  of  iiartnerships,  242. 

bj  company  or  co-partnership,  242. 

form  of,  243. 

verification,  244. 

service,  246. 

notice  by  debtor  of  intention  to  dispute  petition,  248. 

restraint  of  actions  and  legal  process  after  presentation  of,  249. 

appointment  of  receiver  and  manager  after,  251. 

arrest  after  presentation,  252. 

the  hearing,  254. 

staying  proceedings,  255. 

adjadication,  259. 

dismissal  of  petition,  261. 

appeal  from  dismissal,  262. 

Petition  fob  Liquidation  in  bankruptcy,  381. 
form  of,  391. 
affidavit  in  support  of,  391. 

Petitioneb  in  bankruptcy,  224. 
identification  of,  242. 

Petitioning  Cbeditob's  Debt,  in  bankruptcy,  224. 
the  amount,  224. 
nature  of  the  debt,  224. 

secured  debt,  224. 
date  of  debt,  225. 

Pilot,  defence  in  admiralty  suit  that  vessel  in  charge  of,  167. 

Plaint,  proceedings  in  equity  by,  81. 
what  to  state,  31,  32. 
form  of,  32. 
entry  of  filing,  31. 
delivery  of,  and  copies,  32. 
general  form  of  heading  and  conclusion  for,  34. 
service  of  summons  in  proceedings  by,  60. 

Plaintiff's  proceedings  to  commence  suit  in  equity,  30. 

Pledged  Pbopebty  of  bankrupt,  account  and  sale  of,  341. 

Possession  of  property,  ex  parte  application  to  obtain,  in  equity,  66. 
of  goods,  warrant  of,  in  equity,  104. 
takmg,  of  property  in  bankruptcy,  330. 
cause  of,  admiralty  jurisdiction  in  respect  of,  148. 

Post,  notices  and  other  proceedings  in  bankruptey  when  may  be  sent  by, 
215. 
post  letters  to  bankrupt  may  be  ordered  to  be  delivered  to  trustee,  294. 
form  of  order  to  postmaster  general,  294. 

Post  Office  Savings  Banks,  payment  of  trust  money  into,  in  equity,  19, 
97,  99, 100. 
rules  respecting  drawing  money  out  of,  99. 

Powee  of  Sale  generally  inserted  in  mortgage,  11. 

PowEB  of  the  trustee,  in  bankruptey,  282. 

Pbactice  in  bankruptey,  general  provisions  and  rules  relating  to,  210. 
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Frjecipe  in  admiralty  cases,  to  instititte  suit,  164. 
to  enter  appearance,  166. 
for  pajlng  in  money,  167. 
for  office  copras,  173. 
for  warrant  of  execution,  180. 

Preferences,  avoidance  of  fraudulent,  in  bankruptcy,  318. 

Preparation  of  deeds,  order  for,  in  equity,  88. 

Presentation  of  petition,  in  bankruptcy,  241. 

Principles  on  which  judge  acts  in  equity,  77. 

of  law  in  reference  to  persons  liable  to  be  adjudged  bankrupt,  218. 

Prior  act  of  bankruptcy,  308. 

Priority, 
in  equity, 

between  actual  mortgagees,  12. 
in  bankruptcy, 

of  certain  debts,  857. 

in  other  cases,  357. 

creditors  of  partnership  where  one  partner  bankrupt,  357. 

lender  of  money  on  receipt  of  share  of  profits,  358. 

apprentices  and  articled  clerks,  328,  358. 

Prison,  committal  to,  for  contempt  in  equity  suit,  105. 
on  judgment  summons  and  order,  107,  108. 
to  what,  commitment  in  bankruptcy  to  be,  206. 

Privilege  of  parliament,  does  not  avail  against  bankruptcy,  223. 

Prize  Cause,  not  within  county  court  admiralty  jurisdiction,  160. 

Probate  of  wills,  jurisdiction  of  county  courts  in  questions  as  to,  190. 

Proceedings,  form  of,  in  equity,  32  n. 

Proceedings,  stay  of,  at  law  under  equitable  jurisdiction,  22. 
stay  of  suit  or  proceedings,  64. 
transfer  of,  in  equity,  109. 

PR0CEEDINCH3  in  equity  book,  32  n. 

at  meetings  of  creditors  in  bankruptcy,  265. 

minutes  ol  proceedings,  270.    See  Meetings  of  Creditors. 

Process, 
in  equity, 
to  be  under  seal,  83  n. 

form  of  heading  and  conclusion  of,  34. 
service  of,  59. 
in  bankruptcy, 
service  of,  215,  216. 

Production  of  documents  in  equity,  70,  71. 

Proof  of  claims  in  equity,  90. 
notice  to  creditor  to  prove,  91. 
creditors'  costs  of  proof,  124. 

Proof  of  Debts  in  bankruptcy,  342. 
description  of  debts  proveable,  342. 
proof  In  case  of  mutual  credits,  debts  and  dealings,  844. 

d.    vol.  ii.  g  o 
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Pboof  of  Dkbts  in  bankniptcy — eontinueiL 
by  secured  creditors,  846. 

in  the  case  of  rent  and  pajrments  dne  at  stated  periods.  848. 
where  persons  iojared  by  disclaimer  of  onerous  property,  348. 
against  separate  estates,  349. 
rnles  relating  to  proof  of  debts,  349. 

PROPBRTT, 

in  equity, 
snits  respecting  agreements  for  the  sale  or  purchase  of,  12. 
proceedings  in  equity  to  secure  the  possession  of,  66. 
order  for  sale  of,  88. 
claims  against,  in  maritime  cases,  150. 

arrest  and  detention  of,  in  admiralty  causes  pending  proceedings,  170. 
appraisement  of,  181. 
warrant  of  execution  against,  in  admiralty  causes,  180. 

transfer  of  sale  of,  181. 
in  hankruptcyf 
definition  of,  201. 
effect  of  adjudication  on,  307. 
devolution  of,  on  trustee,  274,  307. 
power  of  trustee  in  respect  to,  282. 
superintendence  of,  by  bankrupt,  293. 
description  of,  divisible  amongst  creditors,  808. 
voluntary  conveyance  and  transfer  of,  void,  817. 
fraudulent  conveyance  and  transfer  of,  void,  818. 
taken  in  execution,  322. 
disclaimer  of  onerous,  325. 
defeasible  property,  327. 
getting  in  property,  330. 
taking  possession  of,  in  general,  330. 
dealing  with  property  of  a  particular  kind,  831. 

stocks  and  shares,  copyholds,  choses  in  action,  deeds  and  books,  331. 

delivery  of  securities,  331. 

sequestration,  331. 
delivery  of  money  and  securities  by  agents,  332. 
api>ropriation  of  pension  or  salary,  333. 
actions  and  suits  in  respect  of,  336. 
discovery  of,  337. 
seizure  of,  by  warrant,  339. 
sale  and  mortgage  of,  340. 
taking  accounts  of,  mortgaged  or  pledged,  and  of  the  sale,  841. 

Pbotection  of  certain  transactions  in  bankruptcy,  320. 

Pbozt,  votes  by,  in  bankruptcy,  269. 
form  of,  352. 

Publication  of  adjudication  of  bankruptcy,  260. 

Puffing,  effect  of,  on  contracts  of  sale,  15. 
at  auctions,  15  n. 

Punishment  of  Fraudulent  Debtors,  416. 

Purchase  of  property,  equitable  jurisdiction  of  countj-  courts  respecting 
agreements  fori  12. 
how  snits  commenced,  31. 

Pubchasb-monet,  application  in  equity  to  enforce  deposit  or  pajrment 
into  court  of,  66. 
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Q. 

QUOBUM,  to  coDstitnte  meeting  Id  bankruptcj,  270. 

to  oonititate  meeting  of  committee  of  inspection,  276,  277. 


B. 

Real  Estate,  administration  of,  by  coontj  courts,  6. 
transfer  of,  19. 

form  of  plaint  for  performance  of  agreement  for  sale  of,  43. 
certificate  of  registrar  as  to,  94. 
order  for  sale  ot,  96. 
limit  of  jurisdiction  in  probate  cases  in  respect  of,  190,  191. 

Receipt  of  tmst  money,  form  of  acknowledgment  of,  57. 

Receiyer, 
in  equity, 

appointment  of,  86. 

duties  of,  86. 

bond  to  be  given  by,  87. 
in  bankruptey, 

appointment  of,  251. 

costs  of,  on  dismissal  of  petition,  262. 

Reoobd  of  proceedings  in  bankruptcy,  207. 

Recobd  for  trial  in  equity,  in  cases  of  questions  of  fact  or  of  damages,  76. 

RECOBDfi  of  admiralty  suits.  Inspection  of,  172. 

Redemption,  suits  for,  10. 
how  commenced,  31. 
form  of  plaint,  37. 

Reference,  decretal  order  for,  in  foreclosure  suit  by  legal  mortgagee,  80. 
in  equity  to  the  registrar,  88. 

to  take  accounts  or  to  make  inquiries,  89. 

•Refo&mino  agreements,  suits  for,  13. 
how  to  be  commenced,  31. 

Reoist&ab, 
in  equity  f 
reference  to  in  equity,  88. 

to  take  accounts  or  to  make  inquiries,  89. 
certificate  of,  on  any  matter  referred  to  him  in  equity,  92. 

form  of  certificate,  92. 

notice  of  inspection  of  certificate,  95. 
certificate  of  amount  due  on  mortage,  95. 
to  seal  and  issue  process  of  execution,  102. 
powers  and  duties  of,  in  respect  of  funds  in  court,  99. 
accounts  of,  how  audited,  100. 
fees  of,  in  e<|uity,  116. 

in  winding-up  societies,  140. 
in  bankruptcy, 
delegation  of  bankruptcy  powers  to,  204,  205. 
first  trustee  before  appointment  of  creditors'  trustee,  307. 
certificate  that  registrar  trustee,  260. 
not  reipired  to  give  security,  276  n. 
travellmg  expenses  of,  204. 

GG  2 
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Keoistbation  of  mortgage  deeds,  12  n. 
of  shares,  plaint  to  secure,  47. 
of  decrees,  84. 

and  orders  in  admiralty  causes,  178. 

Reheabing  of  suit  in  equity,  84. 

"  Relation  back,"  doctrine  of,  in  bankruptcy,  808. 

Release  of  property  arrested  in  admiralty  suit,  170. 
form  of  order,  172. 
of  trustee  in  bankruptcy,  865. 

Removal  of  trustee  of  friendly  society,  131. 
of  trustee  in  bankruptcy,  277. 

Rent,  effect  of  bankruptcy  on,  829. 
proof  in  the  case  ot,  848. 

Rent  and  Pbofits  account,  in  equity,  certificate  of  registrar  as  to,  94. 

Repobt  of  proceedings  at  meeting  of  creditors  in  bankruptcy,  270. 
form  of  report,  272. 
of  trustee  for  closing  bankruptcy,  359. 

Repobteb's  Notes  of  evidence  of  witnesses  in  admiralty  causes,  176. 

Repbesentation  of  creditors  in  bankruptcy,  212. 

Repbesentatiye  character  of  parties,  to  be  described  in  plaint,  31. 

Refitted  Ownebship,  by  bankrupt  of  goods  and  chattels,  309,  310. 

"Reside  "  and  "  Residence,"  where  court  in  which  proceedings  in  equity 
to  be  taken  depend  on,  30. 
meaning  of,  31. 

Residuabt  Legatees,  form  of  plaint  by,  35. 

Resignation  of  trustee  in  bankruptcy,  277. 

Resolutions,  of  creditors  in  bankruptcy  for  liquidation  by  arrangement, 
373,  376. 
by  composition,  378. 
forms,  396. 

Restbaint, 
in  equity f 

of  action  to  recover  deposited  deeds,  form  of  prayer  for  injunction,  39. 
in  hankniptcy, 

of  actions  and  legal  process  after  presentation  of  petition,  249. 

Retubn  Day  of  summons  or  petition  in  equity,  33. 

dismissal  of  the  suit  at  plaintiff's  instance  before,  72. 
how  parties  to  come  prepared  on,  73. 

Retubns,  to  be  made  to  comptroller  in  bankruptcy,  286. 

Reyebsionabt  Intebests,  contracts  respecting  cannot  be  set  aside  on 
the  ground  of  undervalue,  16, 17. 

Revtvob  and  Supplement,  of  suit  in  equity  on  abatement,  100. 
order  of  revivor,  101. 
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BXVOGATION  of  probate  and  letters  of  administratioD,  190. 

Rules  and  Orders  in  equity,  power  to  frame,  8. 
in  probate  cases,  192. 
relating  to  companies  and  winding-ap  societies,  139. 

BULES  in  bankinptcy,  power  to  make,  206. 
BULES  of  friendly  societies,  proof  of,  135. 

S. 

Salary  of  bankrupt,  appropriation  of,  333. 

Sale  of  property,  equitable  jurisdiction  of  connty  courts  respecting  agree- 
ments for,  12. 
how  suits  commenced,  81. 
form  of  plaint  for  specific  performance  of,  43. 
applications  in  equity  to  compel,  66. 
order  for,  88. 
forms  of  order,  96. 

sal^instead  of  foreclosure  of  mortgaged  property,  11. 
power  of,  generally  inserted  in  mortgages,  11. 
sale  may  Im  directed  in  a  suit  for  partition,  17. 
by  auction,  employment  of  puffers  at,  16. 
transfer  of  sale  of  vessel  or  property  under  execution  in  admiralty  suit, 

179  n.,  181. 
form  of  order,  181. 
sale  of  bankrupt's  property,  340,  341. 

Salvage,  admiralty  jurisdiction  in  respect  of,  148. 
county  court  jurisdiction  in,  151,  160. 
arrest  and  release  of  property  in  salvage  cases,  170,  171. 
apportionment  of,  176. 

Scale  of  Ck>STS  of  counsel  and  attomies  in  equity,  121. 
in  admiralty  causes,  186. 

Scientific  Institutions,  jurisdiction  of  county  courts  on  the  dissolution 
of,  2, 129. 

Scotland,  orders  in  bankruptcy,  how  far  enforcible  in,  204,  206. 

but  Bankruptcy  Act  does  not  apply  to,  except  as  expressly  provided, 
201  n.,  204  n. 

Sea,  definition  of,  for  purposes  of  admiralty  jurisdiction,  146  n. 

Seal  of  the  Court,  documents  in  equity  to  be  sealed  with,  33. 
in  admiralty  cases,  166. 
in  bankruptcy,  207. 

Search  Warrant  in  bankruptcy,  339. 
addressed  to  high  bailiff,  216,  216. 
form  of,  389. 

Seaworthiness  of  Vessels,  jurisdiction  of  connty  courts  on  appeals  as 
to,  189. 

Second  Mortgagee,  rights  of,  11, 12. 

Second  Suits  in  admiralty  cases,  169. 
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Secured  Creditor,  definition  of,  in  bankrnptcj,  265,  266. 
proof  by,  846. 

Secured  Debt,  not  safficient  for  petition,  unless  secnrity  given  op,  224. 

Securities,  delivery  of,  into  court  in  equity,  19,  63. 
certificate  of  deposit  of,  58. 
delivery  of,  to  trustee  in  bankruptcy,  332. 

Security  for  money,  ex  jmrte  application  in  equity  to  obtain,  66, 
for  costs,  on  transfer  of  admiralty  suits,  167. 
how  to  be  given,  170. 

in  bankruptcy,  mode  of  giving  when  required,  214. 
bond,  214. 

deposit  in  lieu  of  bond,  214. 
notice  of  proposed  sureties,  215. 
justification,  215. 
execution  of  bond,  215. 
notice  of  deposit,  215. 
where  petitioning  creditor's  debt  secured,  security  must  be  given  up, 

224,  331. 
right  of  creditor  to  realize,  315. 
agent  to  deliver  up  to  trustee,  332.  • 

Seizure  of  property  of  bankrupt,  339. 
form  of  warrant,  340. 

Separate  Estates  in  bankruptcy,  proof  against,  349. 

Separate  Property  of  married  women,  questions  as  to  the,  21. 

Sequestration,  on  bankruptcy  of  beneficed  clergyman,  331. 

Service  of  process, 
in  equity,  59. 

of  notice  on  absent  parties,  88. 

of  copy  of  decree  or  order,  necessary  before  enforcing  it,  102. 

of  order  in  the  nature  of  injunction,  102. 
in  hankruptey, 

service  of  process  in  general,  215. 

of  orders  to  show  cause  and  of  notices  of  motion,  212. 

arrests  and  commitments,  215. 

notice  of  amplication  for  committal  for  contempt,  216. 

service  of  debtor's  summons,  235, 236, 237. 

of  petition  in  bankruptcy,  246. 

affidavit  of  service,  247. 

substituted  service,  247. 

Seryicbs,  allowance  to  bankrupt  for,  294. 

Set-off  in  bankruptcy,  344,  345. 

Setthto  aside  agreements  between  attorneys  and  clients,  140. 

Sbttino  aside  part  of  bankrupt's  income,  388—885. 

Settlement  of  bankruptcy  by  assent  to  scheme  of  arrangement,  297. 

Settlements,  avoidance  of  voluntary,  in  bankmptcy,  817. 
definition  of  "  settlement,''  817. 

Shares,  plaint  to  secure  registration  and  transfer  of,  47. 
dealing  with,  in  bankmptcy,  881. 
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8BIPB,  admiralty  jarisdiction  in  the  case  of,  143. 
coontj  coart  jurisdiction,  160. 
as  to  seaworthiness  of,  189. 

8H0BTHAND-WBITEBS*  notes,  in  admiralty  causes,  176. 

Sittings  of  court  in  equity,  83,  73. 
in  admiralty  suits,  173. 
in  bankruptcy,  211. 
in  chambers,  211. 

Societies,  friendly  and  other,  jurisdiction  in,  130. 
winding-up,  jurisdiction  in,  138. 

Solicitor  and  Client,  costs  as  between,  in  equity,  120. 
enforcing  or  setting  aside  agreements  between,  140. 
See  Attorney. 

Special  equitable  jurisdiction  in  various  matters,  126. 

Specific  (legatees),  form  of  plaint,  by,  35. 

Specific  Performance,  jurisdiction  in  suits  for,  12—17. 
in  what  court  proceedings  to  be  taken,  30. 

how,  31. 
forms  of  plaints  for,  42,  43,  44. 
damages  may  be  awarded  in  addition  to,  or  in  substitution  for,  76. 

Stamp  Duty,  exemption  of  documents  in  bankruptcy,  209. 

Stannaries  Courts,  jurisdiction  of,  preserred,  4. 

Statements,  general  form  of  heading  for,  in  equity,  52. 
form  of  defendants  in  equity,  63. 
of  his  affairs  by  bankrupt,  267,  268. 

Status  of  undischarged  bankrupt,  369. 

Stat  of  proceedings  at  law,  orders  for  in  equity,  22,  64. 
on  petition  in  bankruptcy,  255. 
when  petitioner's  debt  denied,  255. 
where  proceedings  for  liquidation  by  arrangement  or  oompotition 

pending,  256. 
where  another  petition  presented,  261,  262. 
form  of  order  to  stay  proceedings,  257. 

Stock,  transfer  of,  into  court  (in  equity),  19,  53. 
assignment  of,  by  way  of  mortgage,  38. 
forms  of  certificate  and  of  receipt  of  transfer  ticket,  67. 

of  notice  of  transfer,  58,  59. 
dealing  with,  in  bankruptcy,  331. 

Stoppage  in  Transitu,  315. 
when  the  transit  ends,  316. 

Subpcena  or  summons  to  witness  in  bankruptcy,  217. 

Substituted  service  of  process  in  equity,  69,  60. 
of  debtor's  summons  m  bankruptcy,  235. 

forms,  237. 
of  petition  in  bankruptcy,  247. 

Succession  Duty,  payment  of,  100. 
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Suits  in  Equity,  provisions  relating  to  actions  applied  to,  5. 

jurisdiction  in  snits,  8.    See  Jurisdiction  and  Table  or  Con- 
tents. 

transfer  of  equitable,  to  and  from  county  courts  and  Court  of  Chan- 
cery, 23,  109. 

genenU  course  of  proceeding  in,  in  county  courts,  24—29. 

to  be  heard  in  open  court,  73. 

plaintiff's  proceedings  to  commence,  30. 

defendant's  proceedings  in,  61. 

dismissal  of  suit  at  plaintiff's  instance  before  return-day,  72. 

rehearihg,  84. 

abatement  of,  by  death,  marriage  or  otherwise,  100. 

suits  in  friendly  and  other  societies,  parties  to,  132. 

institution  of  suits  in  admiralty  cases,  163. 
cross  or  second  suits  in,  169. 

suits  by  trustee  in  bankruptcy,  836. 

SuMMONiNO  witnesses,  in  equity,  70. 
jury  in  equity,  74. 

Summons,  proceedings  in  equity  by,  31. 
form  01,  48. 

rule  respecting,  83. 
■errice  of,  60. 
to  witness,  70. 

application  for,  to  produce  documents,  71. 
proceedings  in  admiralty  cases  by,  165. 

form  of,  166. 
to 'assessors  in  admiralty  cases,  175. 
judgment-summons  in  equity,  107. 
to  witness  in  bankruptcy,  217. 

to  persons  suspected  of  haring  property  of  bankrupt,  337. 
debtcnr's,  an  act  of  bankruptcy,  281. 

form  of,  232. 

service  of,  285. 

SUPEBINTENDENCE  of  property  by  bankrupt,  293. 

SUPPLEMENTABY  decree  or  order  on  abatement  of  suit  in  equity,  100, 
101. 

SUBETIES,  notice  of,  in  admiralty  suits,  171. 
afiSdavit  of  justification,  171. 
bail  bond,  171. 
in  bankruptcy t 
notice  of,  215,  258. 
justification,  216,  258. 

Su^BENDEB  of  leases  by  trustee  in  bankruptcy,  326. 

SUBVEYOBB  of  Board  of  Trade,  appeal  from  decision  of,  under  the 
Merchant  Shipping  Act,  1871 . .  189. 

T. 

Taxation  of  costs  in  equity,  124. 
of  attorney's  bills,  141, 142. 
of  costs  in  admiralty  causes,  188. 
of  trustee's  costs  in 'bankruptcy,  288. 

Tenant  in  Common,  cannot  maintain  aoit  lor  partition,  17. 
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Tendeb  in  admiraltj  cases,  167. 
in  salvage  cases,  162. 

Thimos  in  Action,  included  in  property  of  bankrupt  passing  to  trostee, 

201  n.,  307. 
bat  things  in  action,  other  than  trade  debts,  pot  withiB  claose  as  to 

reputed  ownership,  309,  314. 
dealing  with,  in  bankruptcy,  331. 
action  in  respect  of,  336. 

Time  of  sitting  of  county  court  in  equitj^,  33. 

enlarging  or  abridging  time  for  taking  steps  in  equity,  66. 

computation  of,  in  bankruptcy,  210. 

witlun  which  acts  of  bankruptcy  must  be  committed,  240. 

for  presentation  of  bankruptcy  petition,  242. 

for  hearing  petition,  appointment  of,  243. 

of  commencement  of  the  bankruptcy,  308. 

Title  to  ships  and  vessels,  admiralty  jurisdiction  re^}ectiBg,  148. 

Tools  of  trade,  of  bankrupt,  not  properly  divisible  amongst  creditors,  309. 

ToWAOE,  claim  for,  in  county  courts,  160. 

Tbadebs,  for  the  purpose  of  **  The  Bankruptcy  Act,  1869,"  221. 
description  of,  221. 
execution  against  trader  an  act  of  bankruptcy,  231. 

Transfer  of  shares,  plaints  to  secure,  47. 

Transfer  of  stock  by  trustees  (equity),  19,  53.  * 

form  of  certificate  in  case  of,  57. 

of  acknowledgment  of  transfer  ticket,  57. 
of  notice  of,  68.  • 

Transfer  of  suits  in  equity,  109. 

to  the  Court  of  Chancery  on  application  of  the  parties,  109. 
to  the  Court  of  Chancery  where  the  subject-matter  exeeeda  the  juris- 
diction of  the  court,  109. 
from  the  Court  of  Chancery  to  the  county  court,  23, 110. 
from  one  county  court  to  another.  111. 

Transfer  of  admiralty  causes,  167. 
by  the  High  Court,  167. 
by  the  county  court,  167. 
forms  of  order,  169. 
of  proceedings  for  sale  of  vessel  or  property  taken  in  execution,  179. 

Transfer  of  winding-up  from  one  county  court  to  another,  138. 

Transfer  of  proceedings  in  bankruptcy,  300. 
form  of  certificate  ot.judge  for,  301. 

Transfers,  voluntary,  void  in  bankruptcy,  317. 

Trial  of  equity  suits,  73.    See  Hearing. 

Trial  of  admiralty  causes,  173. 
sittings  of  the  courts,  173. 
notice  of  hearing,  174. 
mode  of  deciding  causes,  174. 

nautical  assessors,  174. 

mercantile  assessors,  175. 

apportionment  of  salvage,  176. 

interest,  176. 
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Tbial  of  admindty  c^^uses-^eontinued. 
evidence,  176. 

oral,  176. 

afladavits,  177. 
witnesses,  178. 

form  of  final  decree  or  order,  VIS. 
registration  of  decrees  or  orders,  178. 

Trial  by  jury  in  eqnity,  74. 

Tbial  of  qaestions  of  fact  by  a  jnry  in  bankmptej,  801. 

Tbust  MoiaES,  payment  of,  into  court,  19. 

Trust,  property  held  on,  by  bankrupt  not  divisible  amongst  creditors,  306, 
810. 

Trusts,  jurisdiction  of  county  court  in  suits  for  execution  of,  9. 
aefinition  of,  9. 
how  suits  commenced,  81. 
form  of  plaints,  85. 
charitable  trusts,  equitable  jurisdiction  in,  125. 

Trustee  in  bankruptcy,  278. 
definition  of  word,  274. 
vesting  of  proper^  in,  274,  807. 
the  registrar  trustee  until  appointment,  274. 
certificate  that  registrar  trustee,  260. 
fo^  of  certificate,  261. 
appointment  of  trustee  by  creditors,  268,  273. 
evidence  of  appointment,  274. 
notice  in  Gazette  of  appointment,  292. 
bond  by,  274. 

appointment  to  fill  vacancy  on  resignation,  279. 
superintendence  of  trustee  by  committee  of  inspection,  275. 
regulations  as  to  trustees  and  committee  of,  276. 
death,  resignation,  or  removal  of  trustee,  277. 
his  duty,  279. 

control  over  and  by  comptroller,  286. 
power,  282. 
accounts,  288,  867. 
costs,  287. 
release  of,  366. 

Trustee  in  Liquidation, 
appointment  of,  873. 
powers  of,  374. 
rights  of,  876. 

Trustee  Acts  and  Trustee  Relief  Acts,  18. 
proceedings  under,  where  to  be  taken,  80. 

to  be  by  petition,  49. 
forms  of  petition,  50,  51. 
facts  to  be  proved  by  affidavits,  74. 

where  a  bankrupt  is  trustee  under  acts,  new  trustee  may  be  appointed, 
308,  309  n. 

Trustees  (equity),  jurisdiction  of  the  county  court  in  suits  for  the  re- 
relief  of,  18. 
application  to  court,  18. 
payment  of  trust  monies  into  court,  19,  63. 
rules  respecting,  68. 
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applicatioiui  for  remoTal  and  appointment  of,  19. 
▼eBting  and  conveying  property  of,  19. 
petition  by,  roles  respecting,  49. 
costs,  charges,  and  expenses  in  the  case  of,  120. 

Tbustexs  of  friendly  societies,  application  for  removal  of,  181. 
powers  of,  182. 

U. 

Unclaimed  Dividends,  in  bankmptcy,  364. 

UNDBBTAEiNa,  by  next  friend  to  pay  costs,  88. 
form  of,  83. 

Undsbvalue,  effect  of,  in  equity  on  contracts,  16,  17. 

Ukdischaboed  Bankbuft,  status  of,  869. 

Undue  Influence,  setting  aside  contracts  by  reason  of,  16. 

Unseaworthiness  of  vessels,  appeal  from  decision  of  snrveyors  as  to,  189. 


V. 

Validity  of  certain  transactions  in  bankruptcy,  820,  321. 

Verification  of  bankn^>tcy  petition,  244. 

Vessels,  admiralty  jurisdiction  in  respect  of,  148. 
county  court  jurisdiction,  160. 
definition  of  ** vessel'*  in  admiralty  orders,  159  n. 
arrest  and  detention  of,  pending  proceedings,  170. 
execution  against,  179. 
form  of  warrant,  180. 
appeal  from  decision  of  surveyors  as  to  unseaworthiness  of,  189. 

Vestino  of  bankrupt's  property  in  trustee,  307,  309. 

Voluntary  Conveyances  and  Transfers  in  bankruptcy,  avoidance 
of,  817. 

Votes  in  bankruptcy,  how  estimated,  269. 

Votino  in  bankruptcy,  269. 
by  proxy,  212. 

W. 

Wages,  seamen's,  admiralty  jurisdiction  in  respect  of,  148, 149. 
county  court  jurisdiction,  160. 

recovenr  of,  in  geneial,  160  n. 
on  arrest  of  property  in  suit  for  national  character  of  vessel  to  be 
sUted,  170. 

Warrants, 
in  efuitjf, 
power  to  order  and  issue,  102. 
general  form  of  heading  for,  62. 
service  of,  69. 
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Wabrants — continued, 
in  equity — continaed. 

of  poflsesBion,  102, 104. 

of  execation  for  pajment  of  money,  108. 

formB  of,  103,  104, 107. 

of  execation  nnder  the  Friendly  Societies  and  other  acts,  187. 
in  admiralty  eanteSf 

of  arrest  of  yessel  or  property,  170. 

form  of,  171. 

of  execution,  179. 

fonns,  180. 
in  bankmptoy, 

enforcement  of,  205. 

addressed  to  high  baUiff,  215, 216. 

against  debtor  about  to  quit  England,  252. 

of  committal  for  contempt,  291. 

to  apprehend  person  sospeeted  of  haring  property  of  bankmpt,  838. 

to  search  for  property,  339. 

to  seize  property,  340. 

Weabiho  apparel,  excepted  from  seizure  in  execution  in  equity,  103. 
excepted  from  bankrupt's  property  divisibla  amongst  creditors,  309. 

Wills,  probate  of,  grant  and  rerocation  of,  190. 

WlKDiNG-UP  of  partnerships,  jurisdiction  of  county  courts  in,  21,  81. 
does  not  extend  to  joint-stock  companies,  22. 

judges  of  county  courts  in  certain  cases  commisaoiierB  for  taking 
evidence  respecting,  22. 

WiNDiNO-UP  societies  and  companies,  138. 

Witnesses,  examination  of,  in  winding-up  oompanies,  22. 
examination  of,  in  equi^,  before  hearmg,  71. 
summoning,  70. 
bow  evidence  of,  taken,  73. 
allowance  to,  124. 
in  admiralty  eavee$,  177. 
scale  of  allowance  to,  177. 
evidence  of,  176. 
.  in  hankruptoyf 

subpoiua  or  summons  for,  217. 

examination  of,  293. 
taxation  of,  217. 

Women.    See  Mabsibd  Women. 

Wbonoful  Act,  on  application  for  injunction  against  the  commission  or 
continuance  of,  damages  may  be  awarded,  75. 
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2         Davis's  County  Courts  Practice  Sf  Evidence,     Atk  edit. 

PREFACE. 

In  presenting  a  Fourth  Edition  of  a  Work,  an  Author  need  not  use 
many  words  by  way  of  Preface.  If  an  apology  is  required  in  this 
instance,  it  is  lor  the  delay  (caused  by  various  circumstances)  in  the 
appearance  of  the  Work. 

Retaining  as  the  prominent  features,  the  Practice  of  the  County 
Ck>urts  for  the  use  of  Suitors,  and  the  Evidence  in  support  of  and  in 
answer  to  claims  brought  in  those  Courts,  considerable  alterations 
have,  nevertheless,  been  made  in  the  present  Edition. 

Instead  of  an  Appendix  containing  an  undigested  mass  of  Statutes, 
Rules,  and  Forms,  these  have  been  incorporated  with  the  text  under 
different  heads. 

In  the  First  Part  of  the  Work  (almost  entirely  new),  the  Constitu- 
tion and  general  Jurisdiction  and  Procedure  of  the  County  Courts 
have  been  given,  including  a  separate  Chapter  devoted  to  the  Election 
to  sue  in  those  Courts  in  reference  to  the  important  Question  of  the 
Right  or  Liability  to  Costs. 

In  the  Second  Part  of  the  Work,  devoted  to  the  Practice  of  the 
County  Courts,  the  Sections  of  the  Acts,  and  the  Rules  and  Forms, 
have  been  given,  as  already  mentioned,  so  that  their  precise  language 
may  be  seen  at  once.  As  an  illustration  of  the  pains  taken  to  render 
this  part  of  the  Work  as  complete  as  possible,  reference  may  be  made 
to  the  Chapter  on  Replevin,  in  which  an  attempt  has  been  made  to 
place  the  scope  of  that  peculiar  and  most  important  remedy  for  wrongs, 
on  an  intelligible  principle. 

In  the  part  of  the  Work  relating  to  Evidence  in  Particular  Actions, 
besides  bringing  down  the  Cases  and  Acts  of  Parliament  to  the  most 
recent  date,  new  Chapters  have  been  added  on  Easements  and  Eject- 
ments, so  as  to  embrace  the  extended  Jurisdiction  of  the  Courts  since 
the  appearance  of  the  Third  Edition. 

In  consequence  of  those  and  other  additions,  it  has  been  found 
necessary  to  devote  a  separate  Volume  to  the  Equitable  Jurisdiction 
and  Practice  in  Bankruptcy  and  in  various  miscellaneous  matters. 

Carefully-prepared  Tables  of  the  Statutes,  Rules,  and  Forms,  given 
or  referred  to  in  the  course  of  the  Work,  are  prefixed,  and  also  (in 
compliance  with  a  request  fi-om  many  quarters)  a  List  of  Cases  Cited 
is  given. 

OPINIONS  OF  THE  PRESS. 

From  the  80LICIT0B8'  JOUENAL. 
**  Mr.  Davis  says  that,  in  presenting  a  fonrth  edition  of  a  work,  an  author  need 
not  use  many  words  by  way  of  preface;  neither  with  regard  to  so  well  known  and 
valued  a  work  need  we  sav  many  words  by  way  of  commendation.  Learning  and 
accuracy  may  be  looked  for  with  reasonable  "certainty  in  any  work  proceeding 
from  the  hand  of  the  careful  compiler  of  the  volume  on  Poor  Law  in  the  late 
edition  of  Bum's  Justice,  nor  has  the  publisher  failed  to  contribute  his  fall  share 
to  the  excellence  of  the  work.  The  distribution  of  the  matter  is  upon  the  whole 
methodical  and  convenient.  In  the  present  work,  however,  besides  the  judgment 
with  which  the   matter  is  distributed  and  the  usual  excellent  topographiod 
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arrangement,  a  good  index  at  the  «nd,  and  a  very  mnch  better  index  of  statutes 
at  the  beginning,  g^o  far  to  remove  the  difficnlty  which  the  omission  of  the  ap- 
pendix might  cause.  We  must  repeat,  that  the  book  before  us  is  well  and  care- 
fully compiled." 

From  the  LAW  JOXTBHAL. 

**  Mr.  Davis's  work  has  grown  with  the  growth  of  his  subject.  The  original 
edition  was  a  manual — a  title  as  modest  as  that  of  the  first  County  Court  Statute, 
'An  Act  for  the  more  easy  Recovery  of  Small  Debts  ;'— and  now  the  fourth 
edition  appears  under  the  title,  fully  justified  by  the  contents,  of  the  Practice  and 
Evidence  in  the  County  Courts.  In  one  respect,  however,  the  County  Courts 
have  succeeded  in  outstripping  Mr.  Davis;  for,  although  be  refers  briefly  to  the 
fact  that  they  now  exercise  a  jurisdiction  other  than  in  actions  at  common  law, 
it  will  be  seen  by  the  title  that  the  work  does  not  profess  to  deal  with  the  practice 
and  evidence  of  the  Equity,  Bankruptcy,  Probate  and  Admiralty  sides  of  this 
many-sided  Court  The  author  has  wisely  abstained  from  attempting  to  compre- 
hend all  these  diverse  subjects,  which,  if  included,  might  have  made  his  bcx)k  more 
complete  io  theory,  but  would  have  derogated  from  its  practical  usefulness,  and 
has  confined  himself  to  that  class  of  subjects  which  forms  the  staple  of  County 
Court  litigation.  Mr.  Davis's  work  has  stood  almost  as  long  a  trial  as  the  County 
Courts  themselves.  The  chapters  on  Evidence,  clearly  and  tersely  written,  will 
repay  the  perusal  of  every  common  law  practitioner,  whether  in  the  County  or  the 
Superior  Courts.  The  book  is  altogether  thoroughly  well  turned  out  down  to  its 
reaidy-cut  pnges,  for  which  innovation  all  persons,  especially  reviewers,  will  thank 
the  publishers." 

From  the  LAW  TIMES. 

*'  A  new  edition  attests  the  continued  confidence  of  the  Proression  in  Mr.  Davis 
as  a  guide  to  the  Practice  of  the  County  Courts.  From  a  humble  beginning  it 
has  grown  into  a  very  ponderous  volume,  with  all  necessary  forms  for  practice, 
and  full  instructions  to  the  court  and  to  the  practitioner  trhat  is  to  be  done,  and 
how  it  is  to  be  done,  when  a  case  comes  before  them. 

**  It  was  because  these  instructions  were  so  full  and  accurate  that  Mr.  Davis 
succeeded  in  so  easily  establishing  his  work  as  the  Practice  of  the  County  Courts, 
and  in  maintaining  the  position  he  had  won.  All  who  have  used  it  speak  well  of 
it.  They  sa^  they  can  readily  find  what  they  want,  and,  better  still,  it  contains 
the  information  they  want,  which  cannot  be  said  of  all  books  of  practice.  -A  book 
of  practice  should  assume  that  those  who  consult  it  require  to  be  instructed  upon 
the  entire  proceedings,  from  the  first  step  to  the  close,  and  every  form  to  be  used, 
however  familiar  it  may  be  thought,  should  be  given  in  extenso^  with  minutest 
directions  what  the  practitioner  is  to  do,  wh-n  to  do  it,  nnd  haw  to  do  it.  This 
has  b^n  Mr.  Davis's  design  in  bis  Practice  of  the  Cktunty  Covrttt.  There  is 
another  feature  of  this  work.  Besides  the  Practice,  it  contains  a  complete 
treatise  on  Evidence  in  the  County  Courts,  after  the  manner  of  Sclwyu's  Nisi 
Prius.  Thus,  all  that  can  be  wanted  in  court  is  contained  under  one  cover, 
greatly  to  the  saving  of  time  and  temper  in  laborious  search. 

**  It'is  undoubtedly  the  best  book  on  the  Practice  of  the  County  Courts." 

From  the  LAW  KAGAZIKE. 
*'  A  text  book  which  is  well  known  in  both  branches  of  tlio  I^gal  Profession. 
From  a  small  beginning  it  has  gradually  grown  into  a  bnlky  volume,  and  now 
contains  an  exhaustive  exposition  of  the  Law  and  Practice  relating  to  the  County 
Courts.  The  third  part  of  this  manual  contains  a  valuable  digest  of  the  Law  of 
Evidence  as  applicable  to  the  procedure  of  the  County  Courts.  In  this  particular 
it  certainly  excels  all  the  other  text  books  on  the  subject.  The  importance  of 
this  part  of  the  work  cannot  bo  too  highly  estimated." 

From  the  80LICIT0B8'  JOITBHAL. 

**  This  is  a  greatly  enlarged  edition  of  Davis's  County  Court  Practice,  a  work 
well  enough  known  to  need  no  introduction  to  the  legal  public,  or  at  any  rate  to 
that  portion  thereof  which  is  concerned  with  proceedings  in  the  County  Courts. 
We  can  safelv  and  heartily  recommend  the  book  for  the  perusal  of  all  intending 
practitioners  In  any  County  Qam%.*' 
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Davis's  Law  of  Begistration  a&d  Elections. 

One  small  12mo.  toI.,  15«.  cloth. 

MANUAL  OF  THE  LAW  AND  PRACTICE  OF  ELEC- 
TIONS AND  REGISTRATION.  Comprising  all  the  Statutes,  with  Notes 
and  Introduction,  and  a  Supplement  containing  the  Cases  on  Appeal  down  to 
1869,  the  Rules  relating  to  Election  Petitions,  and  a  complete  Index  to  the  whole 
Work.  By  Jakes  Edwabd  Davis,  Esq.,  Barrister-at.Law,  Author  of  "  Manual 
of  Practice  and  Endence  in  the  County  Courts,"  &c. 


''A  wofk  which.  In  our  jadgment,  U  the 
handiest  and  most  oaefal  of  the  manuals  which 
the  Befonn  Act  of  1867  has  brooght  Into  ex- 
istenoe.'*— .£av  Magazine. 

**  We  think  this  the  best  of  the  now  nnmenms 
works  on  this  sabject.  It  has  a  great  adrantage 
in  its  arrangement  orer  those  which  are  merely 
new  editions  of  works  pabllshed  before  the 
recent  legislation.    To  read  through  conseca- 


tlrely,  In  oider  to  obfain  a  fair  masterj  of  the 
whole  subject,  we  have  no  hesitation  in  highly 
reoommendlng  this  work."— Solicitors*  JoutiumL 
**  No  one  comes  forward  with  better  creden- 
tial than  Mr.  Darls,  and  the  book  before  as 
seems  to  possess  tlie  qualities  essential  to  a 
guide  to  a  discharge  of  their  duties  bj  the 
ofBcIals.  The  scheme  of  Mr.  I>avis*8  work  is 
▼ery  simple.** — Law  Journal. 


The  Supplement  may  be  had  separately,  price  3«.  seired. 


Davis's  Law  of  Master  and  Servant. 

12mo.,  6«.  cloth. 

THE  MASTER  AND  SERVANT  ACT,  1867  (30  &  31  Vict 
c.  141),  with  an  Introduction,  copious  Notes,  Tables  of  Offences,  and  Forms  of 
Proceedings,  prepared  expressly  for  this  Work.  By  James  E.  Davis»  Esq., 
Barrister-at-Law,  Stipendiary  Magistrate,  Sheffield. 

*•*  Betides  the  Act  and  copious  ITotes,  IntrodueHon^  and  a  variftjfj^  Forms  of  Summons^  Orders, 
Convictions^  Recognixanees^  de.,  spedall^  prfpared  for  tMs  Work,  Tables  have  been  framed 
dbssif^ing  aU  the  offence  within  the  Jurisdiction  of  Justices.  It  is  hoped  that  this  wUl  be  found 
ustfulf  not  onlf  to  Ma/gistrates  and  their  Clerks,  but  to  the  Legal  Profession  gentrallg;  for  m 
consequence  qf  the  new  Act  not  describing  the  offences,  but  mereljf  r^erring  to  a  sdwdule  qf 
seventeen  former  Acts,  it  is  very  diJflcuU  to  sag  what  cases  areorare  not  within  the  purview  of  the 
new  Act,  The  decisions  qf  the  Superior  Courts,  so  far  as  theg  are  applicable  to  the  present  law, 
are  also  given. 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.,  10«.  cloth. 

THE  NEW  CRIMINAL  LAW  CONSOLIDATION  ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious  reference 
to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with  alphabetical 
Tables  of  Offences,  as  well  those  punishable  upon  Summary  Conyiction  as  upon 
Indictment,  and  including  the  Offences  under  the  New  Bankruptcy  Act,  so 
arranged  as  to  present  at  one  view  the  particular  Offence,  the  Old  or  New  Statute 
upon  which  it  is  founded,  and  the  Limits  of  Punishment ;  and  a  full  Index.  By 
James  Edward  Davis,  Esq.,  Barrister-at-Law. 
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Heales's  History  and  Law  of  Pews. 

2  Tola.  8vo.,  16«.  cloth. 

The  HISTORY  and  LAW  of  CHURCH  SEATS  or  PEWS. 
By  Alfbbd  Hsalbs,  F.S.A.,  Proctor  in  Doctors'  Commons. 


Bedman*8  Law  of  Arbitrations  and  Awards. 

8vo.,  12f.  cloth. 

A  CONCISE  TREATISE  on  the  LAW  of  ARBITRATIONS 
and  AWARDS^  with  an  Appendix  of  Precedents  and  Statutes.  Bj  Joseph 
Haworth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 

a  fkirly  complete  appendix  of  preeedentt.  It 
it  likely  enough  that  it  will  meet  a  demand 
both  in  the  profession  and  amongst  lay  arbi- 
trators."— SolieUori'  Journal, 

**  Mr.  Redman's  book  may  do  something  to 
expedite  matters.    It  is  a  concise  statement  of 


*'A  singular  feature  in  this  work  is,  that  it 
has  no  foot  notes,  and  this  is  a  decided  recom- 
mendation. Mr.  Redman  goes  straight  through 
his  task,  and  gives  his  cases  at  the  end  of  his 

SroposiUons.  Commencing  with  a  brief  intro- 
uetion,  his  second  chapter  treats  of  who  may 
be  parties  to  a  reference,  and  each  succeeding 
chapter,  dirided  into  sections,  exhausts  the 
snecesslTe  steps  in  the  process  of  arbitrament. 
The  question  of  costs,  which  is  apt  to  cause 
diffleolty,  it  rexy  clearly  put  before  the  reader, 
and  indeed  the  chief  merit  of  the  work  is  the 
singular  lucidity  with  which  Jhe  law  is  ex- 
pounded. We  give  the  work  all  the  praise 
which  it  can  claim  when  we  say  that  the 
arrangement  is  good,  the  style  clear,  and  the 
work  exhaustive.  There  is  a  useful  appendix 
of  precedents  and  statutes,  and  a  veiy  good 
index." — Law  Timti, 

'*This  is  likely  to  prove  a  useful  book  in 
practice.  The  only  peculiaritv  in  the  work 
before  us  is  the  alisence  of  notes,  all  the 
references  being  given  in  the  text  itself.  All 
the  ordinary  law  on  the  subject  is  given  shortly 
and  in  a  convenient  and  accessible  form,  and 
the  index  is  a  good  one.  The  book  is  of  a 
portable  siae  and  moderate  price,  and  contains 


the  law  on  the  questions  which  are  likely  to 
arise  in  the  course  of  a  reference  or  in  subse- 
quent proceedings  which  may  be  taken  in 
regard  to  it.  We  suppose  the  real  object  of 
the  work  is  to  prevent  an  arbitrator  tnm  going 
wrong  in  the  course  of  the  proceedhigs  tefore 
him  and  in  the  award.  We  have  no  doubt  but 
that  in  this  way  the  work  will  be  usef^U  The 
precedents  of  awards  are  clearly  and  concisely 
drawn.  The  arrangement  of  chapters  is  con- 
veniently managed.  The  law  is  clearly  stated, 
and,  so  far  as  we  can  Judge,  all  the  imponant 
cases  bearing  directly  on  the  subject  are  given, 
while  the  index  appears  reasonably  copious. 
These  facts,  combined  with  the  sniisllness  of 
the  volume,  ought  to  make  the  book  a  suc- 
cess."— Law  JowmaL 

"This  useful  and  ready  work  of  reference  on 
this  important  subject  is  supplemented  by  a 
careftdly  arranged  appendix  of  pzeoedents  and 
statutes."— ^Stoiuianl. 


^AM««««.«««AMM^M«MM^ 


Hunt  on  Frauds  and  Bills  of  Sale. 

Post  8vo.,  9f.  cloth. 

The  LAW  relaUnff  to  FRAUDULENT  CONVEYANCES, 
under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts :  with  Remarks  on 
the  Law  relating  to  Bills  of  Sale.  By  Arthur  Josbph  Hunt,  of  the 
Inner  Temple,  Esq.,  Barrister  at  Law,  Author  of  '*  The  Law  relating  to 
Boundaries,  Fences  and  Foreshores.'' 


"This  work  is  calculated  to  be  of  service  to 
the  profession.  The  subject  is  of  never-failing 
recurrence  and  the  decisions  are  by  no  means 
easy  to  reconcile  and  to  arrange,  and  yet  each 
decision,  without  anv  exception  that  we  know 
of,  is  an  authority  in  itself.  Mr.  Hunt  haa 
brought  to  bear  upon  the  subject  a  clearness 
of  statement,  an  orderliness  of  arrangement 
and  a  subtlety  of  logical  aeuteness  which  carry 
him  far  towards  a  complete  systematiiatlon  of 
all  the  cases.  Neither  has  his  Industnr  been 
lacking :  the  cases  that  have  arisen  under  the 
Bankruptcy  Act,  18S9.  and  under  the  Bills  of 
Sale  Act  have  been  carefully  and  completely 
noted  up  and  disposed  of  by  him  in  their  appro- 
priate places.  The  index  also  is  both  accurate 
and  careftil  and  secures  much  facility  of  refer- 
ence to  the  various  matters  which  are  the  sub- 

jtetf  ot  the  work."— Iota  MoMutm, 
"Though  finalltr  In  tlst,  Mr.  HunVt  book. 

tfosif  wJ(h  /IraudultAt  eoBteyanctt  unAti  I'te 


Bankruptcy  Acts,  a  subject  which  Iffr.  Iffay  in 
his  work  left  almost  untouched,  although  his 
book  haa  the  undoubted  merit  of  being  the 
flrat  to  break  firesh  ground  in  treating  flraudu- 
lent  convevanees  in  a  separate  volume.  In 
reviewing  that  book  last  year  we  took  occasion, 
while  praising  the  industry  and  care  with  which 
it  was  compiled,  to  remark  on  the  obscurity  of 
its  style.  In  this  respect  its  younger  rival  haa 
eonaiderable  advautaige.  Mr.  Hunt'a  book  is 
aa  readable  aa  a  traatiae  on  ao  tochnieal  a  anb- 
Ject  can  well  be  made.  Mr.  Hunt'a  arrange- 
ment of  hia  materials  follows  an  orderly  and 
intelligible  plan.  The  index  la  apparently 
careftuly  prepared,  and  the  table  of  caaea 
ahewa  that  none  of  the  recent  caaea  have  been 
overlooked.  Mr.  Hunt  baa  produced  a  really 
uaeftal  book  unencumbered  vf  melees  matter, 
which  deaervea  neat  aneeeea  aa  a  mannal  of 
tha  law  of  ftasdutont  diipoaitioM  of  pnfecty." 
— Lew  Joiiniisl% 
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of  New  Books.    VI.  Correspondence. 

No.  8.  Trinity,  1871.-  L  On  the  Necessity  of  providhig  a  Public  Prosecntor:  By  the  Editor. 
II.  How  Mr.  Mansfield  Denman  passed  his  **  Final  :**  By  E.  H.  III.  Digest  of  Cases :  Note  hy  the 
Editor.  IV.  Intermediate  Fiamination  Questions  and  Answers  (Easter,  1871).  V.  Final  Exami* 
nation  Questions  and  Answers  (Trinity,  1871).    VL  Correspondence,  dtc. 

No.  9.  Mbshaehnas,  1871.— L  On  Examinations.  IL  The  Subject  of  Public  Proeecutovs  (oon- 
Unned).  III.  Digest  of  Cases.  IV.  Intermediate  Examination  (2Qestfc>ns  on  Chitty,  WUllams  and 
Smith,  Trinity,  1871,  with  Answers.  V.  Final  Examination  Questions  and  Answers,  Michaelmas 
Term,  1871.    VI.  Reviews  of  Booksi    VIL  Answers  to  Correiypondents. 

No.  lO.  Hilary,  1872.— L  NoUce  of  the  late  Editor.  IL  The  Study  of  the  Law.  IIL  Digest 
of  pases,  rv.  Intermediate  Examination  Questions  and  Answeca.  Y.  Final  ExaminaUoQ  Questioos 
and  Answers.    VI.  Answers  to  Ck)rrespondents. 

No.  11.  Easter,  1879.— I.  The' Study  of  the  Law.  IL  LegislaUve  Prospects  of  the  Bessloii. 
Married  Women's  Property  Act  Amendment  BilL  Imperial  Court  of  Appeal.  IIL  Dlfcat  of  Oaaai. 
IV.  Intermediate  Examination  QoesUons  and  Answers.  Hlhuy  Term,  1872.  V.  Final  F.TamiiaHw 
Questions  and  Amnrera.    Easter  Term,  1872.    VI.  Aiwwcia  U»  Cmt«BV«tAieii\». 
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Davis's  Equity  and  Bankruptcy  in  the  County  Courts. 

Just  ready,  8vo.,  cloth. 

The  JURISDICTION  and  PRACTICE  of  the  COUNTY 
COURTS  in  EQUITY  (including  FRIENDLY  SOCIETIES),  ADMI- 
RALTY, PROBATE  of  WILLS,  ADMINISTRATION,  and  in  BANK- 
RUPTCY. By  J.  E.  Davis,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law. 

*•*  Thii  work,  although  itsued  teparatelp^  /orm$  a  Supptemtaiary  or  Second  Volume  to  Ike 
Fourth  Edition  of  Davit'g  County  Court*  Practice  and  Evidence  in  ActUma. 


Davis's  County  Courts  Practice  and  Evidence.— 4th  Edit 

8vo.  S(i«.  clpth. 

THE  PRACTICE  and  EVIDENCE  in  ACTIONS  in  the 
COUNTY  COURTS.  By  James  Edward  Davis,  of  the  Middle  Temple, 
Eaq.,  Barrister-at-Law. 

*•*  Thi*  i*  the  only  w>rk  on  the  County  CourU  uiMch  giitee  Forme  qf  Plaint*,  and  treat*  JWy  of  the 
Laic  and  Evidence  in  Action*  and  otho'  Proceeding*  in  the*e  Cotui*. 


**  Mr.  DtTi»*s  work  has  grown  with  the  growth 
of  his  subject,  And  hMstood  almost  as  long  •  trial 
astheCunnty  Courts  themselves.  The  chapters 
on  Evidtncc,  clearly  and  tersely  written,  will 
repay  the  perusal  of  every  common  law  prac« 
titioucr,  whether  in  the  County  or  thr  Superior 
Coorta.  The  book  is  altogether  thorouKhly  well 
turned  out  down  to  its  ready-cut  pages,  lor  which 
innovatioival)  persons,  especially  reviewers*  will 
thank  the  publishers."— -LtfC  Jvumml. 

"It  was  because  these  iiistrnciioos  were  so 
full  and  accurate  that  Mr.  Davis  succerded  in 
so  easily  establishing  his  work  as  tht  Practice 
of  the  Couiiiy  L'ouns.  and  in  maintaining  the 
position  he  had  won.  A II  who  have  UM-d  itspeak 
well  of  ic.  'i  hey  say  thejr  can  readily^  find  what 
they  want,  and,  better  still,  It  conuins  the  in> 
formation  thejr  want,  which  cannot  be  said  of  all 
booka  of  practice.  I  his  has  been  M  r.  Davis's  da* 
sign  in  his  Prmctiee  »/  tA*  Cmmtf  Courts. 

It  is  undoubtetily  the  best  lK>ok  on  the  Prac- 
tice of  the  County  Couru. "—/.««  lime*. 


**  A  text  hook  which  is  well  known  in  boih 
branches  of  the  Legal  Profession.  From  a  small 
beginning  it  has  gradually  grown  into  a  bulky 
ToTume.  and  now  contains  an  exhaustive  expo- 
sition of  th«  Law  and  Practice  relating  to  the 
County  Courts.  I  he  third  pait  of  this  manual 
contains  a  valuable  digest  of  iha  Law  of  Evi- 
drnce  as  applicable  to  the  procedure  of  the 
County  Courts.  In  this  particular  it  cartainly 
excels  all  the  other  text  oouks  on  the  subject, 
'i  he  importance  of  this  part  of  the  work  caniKK 
be  too  highly  estimated.  '—iL«v  Mmgmwiu*. 

**  This  is  a  greatly  rnlargetl  edition  of  Davis's 
Couuiy  Court  I'ractice.  a  work  well  cnouirh 
known  to  need  no  introduction  to  the  legal  pub- 
lic, or  at  any  rate  to  that  portion  thereof  which 
is  concerned  with  proceedings  in  the  Couotv 
Cooru.  We  can  safely  and  heartily  rccooimeiid 
the  book  for  the  perusal  of  all  intending  prac- 
titioners in  any  County  Court.**  —  Heiicumrt* 
Journal. 


Ctoldsinith's  Equity.  —Sixth  Edition. 

Post  8vo.  18«.  cloth. 

THE  DOCTRINE  AND  PRACTICE  OF  EQUITY:  or  a 

concise  Outline  of  Proceedings  in  the  High  Court  of  Chancery,  designed 
principally  for  the  Use  of  Students.  Sixth  Edition,  according  to  the  recent 
Statutes  and  Orders.  By  George  Goldsmith,  Esq.,  M.A.,  Barrister-at- 
Law. 


"  A  well-known  law  student's  book,  the  best, 
because  the  most  thoroughly  complete,  yet  sim- 
plified inKmctor,  in  the  principles  and  practice 
of  equity  that  has  e«-er  been  rroTiiied  for  him ; 
and  that  its  value  has  been  recognised  b/  those 
who  hava  made  use  of  it  is  proved  by  this— that 
the'r  commendations  hive  carried  it  to  a  sixth 
edition.  The  principles  of  c  lUity  are  as  they 
were,  but  the  prscticehss  so  changed  since  the 
publication  of  the  first  edition,  that  every  part 
of  this  division  of  the  work  has  required  to  be 
rewritten  almost  as  often  as  a  new  edition  was 
demanded.  Of  course,  the  siae  of  the  book  has 
grown  also,  and  from  heing,  as  we  remember  it, 
a  very  little  book,  to  be  carried  in  the  i»ocket.  it 
has  become  a  |>ortly  volume,  and  this  fairly  re- 
presents its  increased  merits.  Now  that  avery 
student  aspiring  to  the  bar  is  to  be  ezaniioed  be- 
fore admission,  good  bo  'ks  for  instmctioo  in 
the  law  will  be  more  tuan  ever  in  request  "— 
Xi«w  Time*. 

"  It  is  difficult  to  know  which  to  praise  noat, 
the  excelleoee  and  dignity  of  the  acyb,  or  the  ax- 
hauscivcneas  of  the  inlbmatloa  furnished  to  the 
reader.     Mr.  Goldsmith**  plaa  correspoods  to 


some  extent  with  that  adopted  by  Mr.  Hayoes 
in  his  rxcell-  nt  *  Outlines  of  Fruity/  but  hi« 
work  is  more  complete  then  thatoiMr.  Haynes." 
— Xrfca»  Ermminminon  Jeummi, 

"  Ihe  wtiole  work  is  elaborated  by  Mr.  Gold- 
smith with  evident  care  and  a  determination  to 
deal  with  all  that  can  coma  within  the  scope  of  the 
ti'le.  It  is  characterised  by  crompreheasiTeness 
and  at  the  same  time  conciseness,  by  clearness  of 
diction  and  attractiveness  of  style  and  avoidance 
of  technicalities  which  might  prove  embarrassing 
to  the  student,  ai  d  a  close  adneraaca  to  the  pur- 
pose as  expressed  in* the  prefaoa.  Mr.  Gold- 
smithes  volume  is  marked  by  as  much  origisality 
as  well  can  be  found  in  a  work  of  Its  kind.**— 
La*t  Jeummi. 

**  Altogether  the  muthor^f  method  and  his  exe- 
cution are  alike  commendable— and  w«  an  of 
opinion  that  the  lawyer,  who.  as  a  stodent, 
avails  himsalf  of  the  primary  intention  of  Mr. 
Goldsmith's  work  hj  finding  in  it  his  fine  equity 
reading  b<  ok  or  frimer,  will  aiUrwafds  verify 
the  anticlpatinn  of  the  author  by  makiiif  of  it 

InTli 


dileeiuJmeniN  or  vmde  mecwm  Ivimin  laltr  ptac 
cice.*'->/..a»  Mmgtuine,  9md  metieo, 


ih 


— 0 


MESSRS.  BUTTEHWORTH,  7,  FLEET  STREET,  E.C.         7 

Coote's  Probate  Court  Praetice.— Sixth  Edition. 

Svo.,  2£(.  clolh. 
THE  PRACTICE  of  the  COURT  of  PROBATE  in 
COMMON  FORM  BUSINESS.  Bv  Hshsy  Charlks  Cootb.  F.S.A., 
Proctor  in  Doctors'  Comnioni,  kc  aIho  b  Treatue  oo  tho  Praclice  of  tbe 
CoHrt  JD  Contentioua  BusineM.  Bj  Thouas  H.  Tbibtham,  D.CL.,  Ad- 
vocate in  Docton'  Conmone,  and  of  the  Inner  Temple.  Sixth  Edition,  with 
great  Additiong,  and  including  at)  llie  Statutes,  Rules,  Orders,  jcc.,  la  the 
present  Time;  together  with  a  Collection  of  Original  Fonut  and  Bills  of 
Coots. 


■s".ir.*hi 


1m.  wu  ht<  ovvonvne  li»k  of  pncllce.  lail  lu  tin  nieiub  ilHlf.  ud  ilu  hadotu  uhlcli  mu 

hiURt  hut  bMD  »«DiRcuiilr  pcDvcd  by  ih*  (>ct  ap  u  ihaandof  tliaTiwiagTiniMDinlTlB  ih* 

Om  V  ho*  lb(  liiib  ediii^n  irn*  bcfon  u>  nudi  of  lIm  uiciaiii  pmcum  hi>  kv  >k«u* 

fciHDil  up  vJili  Ur.  L'riiinai't  irhUh  on  ilx  Ui>  eoDnaw  imuMtiir  ol  Ih*  wmulHi-  ■>  it  aa 

PnciicaoriluGDnR-iirPnibuviEt.anuaiiau  mwr*  I,  ihta,  All  At   bsan   M'tauhaila 

«...,..__.,    .__  ...__..._.  '?•'"  i»T""»if>""«>>fi»«»il>'«».«ii*Ui« 

Ikit  Iha  ulhni*  sdF  iha  uhiikan  wsilid  cua 

to  <ltii;r.  uu  [hi!  kubiuMiil  kac«u  u  daa.  In  a 

[Iniiad  M  OH  K  U  ti  kad  BDi  bHs  imu  ■(uan.u  lb*  ntHlii  nHd  ibu  ku  u. 

Tulipitd  br  rhair  nqainaitDU.  laud  for  tiruidvlopraVufprftciio :  batwaoDUF 

■  hiirollDsidllKcaiirliaf  ill  taw  Uu  Tdilura  Is  d«I(R.  tbu  Ihl  •neteu  of  tha 

ub  ibctieuiva  «ark  bat  btan  brouifat  angqt  m  Bticb  hruaown 

»  o[  uraclife.  iatrlnllGaml Laura  ubTlfaa0T*MI  dabud  Tdra 

D  ndikoJADcl*!  pnitBt  PDUdDd  for  nuy  yairt  u  gob*."— ^v 


Shelfbrd'B  Companies.— 2nd  Edit,  by  Pitoairn  and  Latham. 

Sto.,  2 It.  clolh. 

SHELFORD"S  LAW  OF  JOINT  STOCK  COMPANIES; 
coptainiD^  a  Dieest  of  tbe  Case  Law  on  that  subject ;  tbe  Companies  Acts, 
1863,  1867.  andother  AcU  relatine  to  Joint  Stock  Companies;  the  Orders 
made  ander  those  Acts  Co  regulate  Proceedings  in  the  Court  of  Cbaucery  and 
County  Courts,  and  Notes  of  all  Cues  intenireting  the  above  Acta  end 
Orders.  Second  Edition,  much  enlarged,  and  bringing  the  Statutes  and 
Cases  down  to  tbe  date  of  publication.  By  David  Pitoajbit,  M.A, 
Fellow  of  Magdalen  College,  Oxford,  and  of  Lincoln's  Inn,  Barrister-at- 
Law;  and  Fbakcis  Law  Latuah,  B.A,  Oxon,  of  tbe  Inner  Temple, 
Barriaier-at-Law,  author  of  "  A  Treatise  on  tbe  Law  of  Window  Lights." 

"  Wa  may  at  ooea  twttbat,  In  our  oniaton.  iha  b 

mcHu  dT  ihi  voHi  an  very  mat.  VH  wconfi-  > 

tbinudatd  tdtbual  prMntttorb  eaiBpaiijIav.  Ii 

Tbu  (KU  IcanlBf  ud  rtHucb  hiTi  betn  »■  ■•  ibl*  udiibuuiiTa.    Nolbli 

PtBddbrMr.PHalfaaaiMccvidasbtwbnniidi  oiniiilac  li  aoiad  aiib<pn«i 

oatr  >  faw  pMu  of  iba  boobi  ibarusli  af  each  clui«i«>  San  putplwHRlimeaiaiuadliit 

cuavhichtiuui'haarliitnpoaibtiahimiuidfT  thii  adiUoa  lo  tbt  prMBhloHr.    wbaanr  pa>- 

dliciuiiDD I)  taj licjdiT :iSacGBraU^u>iad.  HMi II. and httpi It  nMd  ap.wUI  bt  uoHJaa 

Wi  bitnilT  eoHraialui  Unos  Ibtuoaaruia  all  inm  ud  polau  of  Iba  law  of  Mai  uock 

ofiU>*«i.lbrwb>chwcunki>-H*a>r»utiic-  temmin.'SSiiurf  Jimriiml. 
etu.   'nwrt  ii  bardiT  ur  POKlaa  of  Iba  la«  u  "  Allhoich  aonmlliraMCaiidaltthHi 

•bepnHaldaj  »  Inpanui  a>  ibu  which  n-  hbilfoii)  traMba,  U  Ii  la  laalilr  aa  o 

laiai  toMpiaiackaaBvanlvi'aad  uailbkawo^  vork.iba  ferB  aadamavaawM  adaplH 


rlw  aa  ita'aaUaa  »  Sbtf&id'bai*  bats  abaaitd  uid,  w*  uiai.  Ib- 

aata  am  tai  ibaaaw  al  a  dnnbl."— ^»  Aanuf.  proftd  h<  Mr.  Pitealn.   A  fall  udHMrawlB- 

ara  boo^'u^  IhiTwf  kaow  of  i»''iiibn  ofwhlS-wa'aa  ban  BadHbi.  willi*fi&»- 

■blob  luniauM  K  in  iwo  all-lmpanaai  uiri.  cnnlatd  br  tbi  pnfcaaisa."— ba>  llaiaiiM. 

bm««falairbeahiS»i.aeltar«ocpiloBaD  ' -Itit  bao*  baa -' —  -— -a 

Iha  ptirt  of  tba  antbar  of  vbal  ba  latandi  to  do  aa  eompaaj  law,  a 

and  bow  bi  laKudi  w  liaal  bl>  aittMa:  an^  •' '■- 

Hceadlr.  a  coatlHtBt^Jabgrioaa  aad  mialllpai 


All  dacuicu  an  eaMd  ud  anjuwiiaad  ja  tbalr  laAcBi 
Pii>»tT|ibgfLiha|>nctiea.jlaEiiiaBalBibaiii>ua  ftvn 
lo  Acta  Hid  Ruin,  aad  tba  Rmaindtr  in  tba 


8  LAW  WOHKS  PUBLISHED  BY 

Stephen's  Blaokstone's  Commentaries. — Sixth  Edition. 

4»ol..  8vo.,jC*i4i.<:loth. 

Mr.  SERJEANT  STEPHEN'S  NEW  COMMENTARIES 
ON  THE  LAWS  OF  ENGLAND,  pull;  foandnl  on  Blackitone.  The 
SixthEdition,  by  JamkbStsphkn,  LL.D.,  of  tbe  Middle  Temple,  ButoIct- 
kt-L*w,  formerly  Recorder  of  Poole,  and  late  Frofenor  of  Ensiiih  Law  at 
KiDK*!  College,  Laadon;  now  Judge  of  Couniy  Courts  for  Lincoliwbire 
Cirouit  No.  17. 

Questions  on  Stephen's  Blackstone. 

HvD.,  lOi.  6rf.  cloth. 

QUESTIONS  for  LAW  STUDENTS  od  ihe  SIXTH  EDI- 
TION of  Mr.  SEHJEaNT  STEPHEN'S  NEW  COMMENTARIES  on  tlie 
LAWS  of  ENOLAN  D.   By  Jambs  Stbphby,  LL.D.,  County  Court  Judge. 

Favcett's  Law  of  Landlord  and  Tenant 

8vo.,  14i.  clolh 
A    COMPENDIUM   of  the    LAW   of   LANDLORD    and 
TENANT.    By  William  Mitchbll  Fawcbtt,  of  Uacoln'*  Ihd,  Esq., 


Barruier-at-  Law. 


ttmm  iki  pDui.  ud  bMBR  iMHulM  it«  (or  hi. 


_  -„.»...>«.—  «.  ...  ....  ..........  ^-^^^       .  ~„^ in  ud  Lli*  ^judiru  hir*  uftdt  m*af 

ilchwitiircooincIiiicuiiiiBiunouin  ebnin  whicb  luKciniilii  ju(l|*  Mr.  F»eMi 

itmrmi:^UKjtn.mC^  in  Ul  sMI>r^Dj^  ■  BHUM&I  ailk  •■Uwt 

"ut  ■iliiHt  -iikii  ih<  ^^i^>  ^'  trnTli  e«td(HMJiiii.    Hi  coaMU  UuUsilk 

STApHHii.    It  BAT  nnfhlT  b«  ikM  uf  ■  plktn   ■iiEuant   of  the   cnutiuv   !■«.   pra- 

icMt'tvori,  Uut  Ic  U  HitDUHT  ihrcHffh.  drittlr  »miniii|  «]L  inftocn  «FiB«nlr  hiHorical 

Kcw<uwB  vlth  ibi  bHdanuul  cEi-  inisrtit  uid  twia  colLaiv*]  to  tka  ApvciiJ  ■qb- 

if  tki  liir  It  ili(»t>n.i4lv!  u4  Mr.  JecuTht  bu  Sn»d  it  umccudt  d>  !>*•■  of 

ul>H  MltBiiia  sf  ihii  eh*HC»riMle  ar  Ibi  iIhhIi  of  jidkiiil  pmdiin.  at  la  •■•>»  m 

Uw^la  impart  ja_bl*Ewni>iBi^uin  l  da-  mtia  ai  ^HCBdHti  of  Jauct  wbJch  ata  vivadr 


uliqauiliosi,  bad  bh*  lugu^d  »  uuuchnical       maihariij  Qu  thj*  wbjtc 
Huantiject  adajiu.    Ji  but  taralr  bi  a»uiiHd       BDch  of  it  iw  obiglait 


■  of  miaitmictn,  whiaK  vraaily 


_    _.   ._.  lav  ia  ill  ?trr  wacdi  dF  tht  1h  la  iha  laBr»I<  <>'' th*  >atbi>Tltiii.  pmawtnit 

uUhitIiiu.    Wibm>tdU»»ndp(aliiiitUliT»  the  jiriKivl»  ananciaiHl  ia  it*  nir  ndi  of 

be  ibe  un  udaidaf  Hi.  Favnu'i  UMiiH.  and  ilujidiru.    Anotbai  •latlcai  fiainn  la  ■  cod- 

*a  ambiilaia  mtrlt  u  be  that  ol  Mr.  UDlik  and  ein  innuuv  of  Ihi  iftct  nf  tack  laieuatat  in 

iHi.  ItadfB'i,    fiabablT  wt  abnold  b*  jauiBvd  iba  Barfioa)  Dec*.,    Ic  will  be  teea  fiDB  lUa 

In  nrlBi  that  Mi.   Favcail  hu  Bon  niarlir  ihu  Ibi  book  ii  UionaihlT  Piaoiical.  ■!><.  u 

laaehad  bi  lin.  lom  aa  k  if.  Ibw  Mi.  Siskh  Hcb,  otll  doabUeu  HX  a  fanRaUa  m»ti» 

aod  Mi .  jtodiB.'— J^w  Jl«f>(iu.  rFnoihannlcwBi."— i^  Ttmti. 

"  1'b«  Bhe  iUbh  wblcb  a^Lkn  u  with  Ttfatd  "  'lllia  u  a  work  Kbifik  Ta  caa  UAftdallr  Io- 
ta Mr.  Faooau'i  Dmk  U  tba  iiiraBO  uraeaaai  ooBmaiid  la  iba  aot^  Doi  oa^J  of  iba  Dctnbcn 
aiHi  verbal  aocuncy  of  ibc  liDtaaaa  eaiplored.  ofiiw  [>Ka1  pnfmlod.bai  tomchof  OBiBEDti^ 
lalbji  r«>MtL  be  tau  a  BHia  laiidabia  eiaMili  xaadcn  aa  ha»a  ■avibiBa  to  da  with  Ibt  leuuff 
to  laal  koSi  WriiM.  Tba  aisaut  d  Mor.  of  liikiT^aHf  or  laiid.  in  tba  carrjinii  oal 
iBUiaa  caauMiad  lato  ika  bagk  li  ■•>«  lana.  af  Ul>  laikba  ku.  to  ani  bIbiIi,  baea  reiraiia- 
1^  plas  af  tba  baak  1>  anraaialT  caad,  and  th*  etHfal,  'fka  airaaiaaieu  of  tba  aiark  la  load. 
amaaaMM  adapted  baaaaaUad  tba  ambai  to  Iba  aula  daai  ilmI  ewuiue.  aad  ikaiaaseoC  la- 
palunUwia  ua  slasa  iba.vbalalaw  esanr  ikuriaaB  oaaH^lr  side,  la  Iba  aMWfdU  Mr, 
nnhsulai  kiaiiak  of  Iba  iataeck  and  ta  anoid  Faacau  Ibhiu  fanVBriban  laaaaa.  vbtcb  irill 
rapetHlaaa.  'Ibaiiiot  aolTiiUaMrta  SadwhH  be  [oitBd  aaafDl.'^Pi^K (WaH% 
tba  aalber  bu  is  aay  eu  aar  Pkttieulai'  polat,  "Oltiai  a  aleai  aad  wwitisal  Ttev  nf  tba 
bat  wbaa  va  ban  l-Kiad  a  nhiene*  ta  k  n  eaa  Hbiaot.  uanbaiiaiiid  brliiitoncal  aaagditiau 

Saae.  wa  vaj  ba  tatiiaed  ibal  «a  hat*  baad  DianBacaHandttuliorpnnaduH.baipiwaBt- 

I  OH  book  eoatalat  apeii  tba  wlai.    111  thii  Ina  iba  ailatloc  law  1b  a  fon  at  ioulllfilile  to 

mpan.  thaaib  loAUj  fram  iia  aBallaT  2m  It  i^  pabUc  u  uafil » iba  lawgiei ;  &t  tafinacn 

■BK  coDtaa  le»  InAnmatioB  Ibaa  Waedhll.  ii  ire  plentiCal.  ud  tba  iadliica  lU  that  dwi  iboiild 

-lllbnU.df...no»ao.»>.>«^«li.aiT  L./-5L(,'iffl»«rt.^   ,        ,T     J,  _    ^ 

aia.thaa  thai  traailaa.  b  wbleb  miatillDBa  aia  "A  CauModiaa  of  the  lav  of  Ludleid  aad 

ao  /rrqaau  ibat  a  hau  •eaicbar  vtuUi  hda  Taaaal,  bnjr.  WilliaB  HiiebaU  Fa>«"  — k* 

to  Bad  authiaa  Uba  all  that  la  nnaialna  la  U  to  pmant  lU  axiBlBr  Mate  ia  ibe  Koet  aai 

uHa  Ua  paiBi.„Tba  aioallaasa  of  FienM  U  aJTpMioal  BUiaar."-7iiiH>.   ,  ,     „ 


Fiaher's  General  Law  of  Mortgage. — Second  Edition. 

Two  vols,  royal  8vo.,  55t,  cloth. 

THE  LAW  of  MORTGAGE,  and  other  Securities  upon  Pro- 
perty. By  William  Richard  Fishrr,  of  Lincoln's  Inn,  Esq.,  Barrister 
at  L&vf.    Second  Edition,  very  considerably  enlarged. 


work  will  receive  its  due  appreciation  at  the 
hands  of  the  profession.  A  word  In  eonduiion 
is  due  to  the  dearnees  and  simplioity  which 
pervsdes  Mr.  Fisher's  writing.  If  his  language 
is  too  often  bold  and  devoid  of  grace  it  is  never 
obscure,  and  we  think  that  the  absence  of 
attractive  composition  will  not  in  these  days 
be  accounted  a  demerit  in  a  treatise  designed 
solely  for  professional  purposes,  which  pos- 
sesses the  essential  qualities  of  acouraie  learn- 
ing and  lucid  arrangement.'*— Zow  Jowmml, 

"  The  labour  bestowed  upon  it  by  Mr.  Fisher 
will  be  best  understood  bir  this  fart.  The 
mere  list  of  cases  cited  in  the  text  fills  forty- 
three  pages  in  double  columns,  and  the  list 
of  statutes  and  orders  cited  oecupirs  fifteen 
pages.  We  conclude  by  commending  this 
work  equally  to  the  practitioner  and  the  stu- 
dent; it  will  be  Invaluable  to  the  former  for 
reference,  to  the  latter  for  reading  and  digest- 


"For  a  length  of  time  it  has  been  received 
a<«  the  best  text  book  on  the  law  of  mortgages, 
and  it  has  recently  received  the  honours  of  a 
second  edition.  We  have  never  been  niggards 
towards  Mr.Fisher's  very  laborious,  leamedsnd 
useful  treatise,  and  we  still  see  no  reason  to 
retract  those  commendations  or  to  teduce  their 
measure.  His  book  thoroughly  deserves  the 
character  it  has  w<m  of  being  the  only  good 
and  complete  repertory  we  have  of  the  law  of 
mortgages,  and  other  securities  upon  pro- 
perty."— Late  Maooiine. 

**  The  second  edition  of  this  book,  comprised 
in  two  volumes  of  royal  octavo,  has  little 
beyond  its  paternity  to  identify  it  with  the 
original  volume  which  appeared  in  1856.  If 
we  speak  of  the  author's  first  essay  as  merely 
tentative  and  meagre  and  partial,  it  is  only  to 
draw  particular  attention  to  the  very  complete 
arrangement  and  copious  detail  of  the  edition 

now  l>efore  the  public ing." — Law  Timet, 

and  we  doubt  not  that  the  excellence  of  the 

Coote's  Admiraliy  Practice. — Second  Edition, 

8vo.,  16«.  cloth. 

THE  PRACTICE  of  the  HIGH  COURT  of  ADMIRALTY 
of  ENGLAND :  also  the  Practice  of  the  Judicial  Committee  of  Her 
Majesty's  Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms 
and  Bills  of  Costs.  By  Hbnrt  Charlbs  Cootb,  F.S.A.,  one  of  the  Ex- 
aminers of  the  High  Court  of  Admiralty,  Author  of  *'Tbe  Practice  of  the 
Court  of  Probate,"  &c.  Second  Edition,  almost  entirely  re-written,  with  a 
Supplement  ^ivine^  the  County  Couri$  Jurisdiction  find  Practice  in  AdnuraUy^ 
tlie  Act  of  1868,  Kules,  Orders,  &c. 

The  Supplement  containing  the  Countt  Court  Practice  in  Admiralty 
is  complete  in  itself  and  may  be  had  separately ,  2s.  sewed. 

*•*  This  work  oontaiiu  tverf  Common  Form  iniu€bifthe  PractUkmer  in  AdmiraUfft  <u  wM  at  mmy 
detcnption  0/ Bill  qf  OotU  in  thai  Oourtf  a /eaturt  poeteated  bp  no  other  work  on  the  FtmeUee  in 
AdmiraUff. 


"  Mr.  Coote,  being  an  Examiner  of  the 
Court,  may  be  considered  as  an  authoritttive 
exponent  of  the  points  of  which  he  treats. 
Hid  treatise  is,  substantially  considered,  every- 
thing that  can  be  desired  to  the  practitioner." 
— Ixiw  Magazine. 

"  The  book  before  us  is  a  second  and  en- 
larged edition  of  a  work  on  the  Practice  of  the 
Admiralty  Coun,  written  by  the  author  some 
ten  years  ago.    It  Is,  however,  a  great  im- 

Jirovement  on  its  predecessor,  being  much 
uller  and  more  systematically  arranged,  and 
containing  greater  facilities  for  reference. 
The  first  part  of  the  book  is  a  treatise  on  the 

Eractice  of  the  Court,  which  appears  to  us  to 
e  very  eareftilly  done,  and  to  go  thoroughly 
into  the  subiect.  The  second  part  is  a  slnaUar 
treaiikc  on  the  practice  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Admiralty 
matters,  written  on  the  same  system  as  the 
fbrmer  part.  The  appendix  contains  a  large 
number  of  common  forms  and  precedents  of 
pleadings  used  in  the  Court  of  Admiralty, 
together  with  bills  of  cotu.  Altogether  Mr. 
Coote  has  done  bit  work  very  carefully  and 
oompletely,  and  we  think  his  labours  will  b« 
duly  appreciated  by  Admiralty  praotitioQara." 
'^SolicUor^  Jonmalt 
**  The  flm  edltloa  of  this  exeellent  work 


wau  produced  for  the  purpose  of  Ulttstra'ing 
the  practice  of  the  High  Court  of  Admiralty. 
Just  then  subordinated  to  the  *  Rules  of  1859' 
drawn  up  by  the  late  distinguished  Judge. 
Since  then  several  important  changes  have 
been  carried  out,  both  in  the  matter  of  an 
extended  juriRdiction  and  of  practice.  These 
changes  it  has  been  Mr.  Coote's  object  to  in- 
corporate in  the  present  edition  of  his  work. 
In  addition  he  has  increased  ttie  utility  of  his 
book  by  a  chapter  on  the  practice  of  tha 
Judicial  Committee  of  the  Privy  Council  in 
Admiralty  Appeals,  and  by  a  copious  set  of 
Admiralty  precedents,  in  which  it  is  the 
author's  hope  and  belief  that  no  necessary 
common  form  has  been  omitted.  The  present 
edition  appears  very  seasonaMy.'*--»a>(p/<ay 
and  MereantUe  Chuette. 

**  Mr.  Coote  has  the  creat  advantage  of  ex- 
perience ;  he  has  long  been  a  practitioner  in 
the  court  as  a  proetor;  ha  ii  consequently 
familiar  with  those  minutia  of  praotire  which 
mark  the  distinction  between  the  student  and 
the  practical  man. 

**  Mr.  Coote  is  a  succeetAil  writer  upon  the 
Praotiea  of  the  Probata  and  the  Admiralty 
Coarta.  His  book  on  the  former  has  raachad 
a  llfth  odittoa,  and  the  yolnme  beliBn  at  ia 
a  lecoRd  •ditloii.''— Z«tp  Tbim, 


^ 


lU  LAW  WORKS  PUBLISHED  BY 

Hunt's  Boundaries,  Fences  and  Foreshores. — Snd  Edit. 

FostSvo.,  ISi.cioth. 

A  TREATISE  on  tlie  LAW  relaling  to  BOUNDARIES  and 

FENCES  and  (o  tlie  Rights  of  Property  on  tlie  Sen  Shore  nnd  in  the  Beds 

of  Public  Rivertnnd  othprWalers.     Second  Edition,     Dy  Ahthcr  JosEru 

llCKT,  Esq.,  of  the  Inner  Temple,  BarrUUr  at  Lew. 

"  ll  ilHIkl  vrl]  for  Ih»  bfloklbu  it  hli  w        writicD.uil  viUtdi>Td."-CM  j/<r»j«. 
uXt^  bit"  ippnc^uid' u '^b>b  by  i!>       »»  tnuitt'Bu°S»ai'ioit"iai'ymcii'^!i 

["t^<-)^u  "t'm'inSlt'iSii  L'Zi^iSamt'at  •>uhsit7*b»'"bM    ■m|W**tut!i^T'  Ad- 

"  tint  u«  tmw  Bigra  tml^M  ■nuTGH  of  lillvi-  nlallniT  la  the  ftnchiir  of  Ibt  pnipvTtj  of  kih 

litm  Ik»n  tliaic  dtall  vLUi  !■  Mr,  KnK't  taIh.  owncn  »nd  tvilwn   naipbilLet,     AIL  Iht  Eun 

■Ml  Mok.    [I  li  niliiHiDL  l»r*  u  u>  ibn  At  *bicb  h<v<  bno  a>tid<d  liKt  ikr  *oik  Im 

!i^?D>rilVlt!orai'M  li>*bSDki,  tti>i*'ireuei^  llS^it.    rilt  it  iai'bi  m  An'-t"  rSiS^a 

lak*fliud<ut*rrrc«uilrTOiHrcBu'tlibniT.       Eu  t  c«ui<lcnblTf>buud  ir'— ■    °-'- > 

(hu  Ib>  euH  in  fcnaikl  down  u  ''-    

4«*.  ud  ihu  11  li  cuifnllr  pR|i>n 


Jmrnl. 


Ortolan's  Roman  Law,  translated  by  Prichard  &  Nasmith. 

Sto..  2B>.  cloth. 

THE  HISTORY  of  ROMAN  LAW,  from  the  Text  of  Ortolan's 
Ilittoire  de  la  Lti^islation  Honiaiae  et  G^nenilisatian  du  Droit  (Edition  of 
1B70].     TmiiHlBted,  with  the  Author's  permiwioD,  and  SuppteneDted  by  a 


Cbronometrical  Chart  of  Roman  History.    By  IltcdobT.  PiiicH4rd,  Esq.. 

F.S.S.,  and  David  Nasmith,  LL.B 

Barriiten  at  Law. 

■' W>li»wi>fil0>Drh,whiirli.  imnroplDiaii. 

«h!biu  »  ptrfHI  a  modf]  dI  wbn  1  Itilbooli 

"  W,  a«  ..lr»a..ll  slad  l>  w.lcoM  th.  «k 

s'tSs-oS.rj.ifiiJ'ji;;:'^-:;:'"""".'"'"'' 

SJ^'n'^I.V.'a^i'U'.'tjl.t'Sd'USr'rSTiS^ 

Hrru  (  nm  nnptiun  from  d1  nia  inln  to 

fS^^pSH 

W  •c«l*llH«d  Willi  t>iahiKorT»df1rin>liu  of 

S?MjWijsi-r.n:|;,;,-sis;5 

SiSSS'SSlffS 

Knali^  wiiun  l»n  bfta  cooIiini»llTin   (bi 

K^?.-K±s,S,'.^i.!Sorsj^b".' ?,;■■.:: 

bl><  bid  bm  EDy.d'iil  lr»w  Itu  uinti  »■  wt 

(re  finanuc  nubiaiDinginuEBrl    Mr.SllBiilh 

tnOicirnir;  familiiir  wiib  Fnncb.  lo  b«  tbli  to 

it  alnadl  hnowB  u  iht  dniBntr  of  a  cbtn  nf 

Rid  Ul.  /riliDtl  >i>h  «»."-ai.Afl»f.' J*V»(. 

Um  hJauiy  of  England,  whicli  b»  biiB  (tHr^lr 

Tomkins'  Inatitntes  of  Roman  Law. 

Part  I.  royal  8vd.  (to  be  completed  in  Three  Psrti)  12t,  cloth. 

THE  INSTITUTES   OF  THE  ROMAN  LAW.    Part  1. 

The  Soarces  of  the  Roman  Lan  and  ita  external  History  to  the  decline  of 


II   UkB   varki   on  iht  Konaa  law  va  unrajT  akffiDai."— /]*■  Jrttrjka/. 

Ih<i  will  bi  Iba  bat  niud  u  law  Mb.  "  Wt  kna*  Bf  bb  wIih  book  lo  which  an  jiUNt 

v.  -.I..-,  .h,  b„k  af  Mr.  Tsa.  liki  lb*  hbi*  HUDaH  nT  UfannulHi  ou  ka  (c- 

noBDU  Uh  •Indj  of  onirad  wilb  Ih*  auBi  bw*.    If  ihc  woaad  Mit 

.V.  .  -■ 1.: i,-       ._  ..  ...11 ,j^  Miha  Rrai  and  I>cm»  a  du 


ka^ijrl  wtjltn  iBd  ^ 


■wj  Bua  ODinatlBBi/HVBrtlucmBaiB  Irai  »vu  Aifcoua  at  ma  nni  apq  i^Eaia  a  t 
■iCsiin  ii  i>4  wnk  vUch  maTaafalT  vfddoiUihi  Ib  ii.  wt  ibink  tht  wdit  bidi  fair 
—-■■-'-  -  iiiloitd  H  a laaL  buok."-       ' ■>■ ■■— '  — ■■  ■"  ■•   '--    '--■ 

„._iiiinc«d  hr  [u  aaihembt 

icIlT  BtFmtnlarr.     QuilBrafard  LDthaLabwir 

land.  Iha  nitarch  FiireW.  •■dtha  OB- 

rv  aoihiilgab  Uucibaurhu  nfaB  alcbBataxT  .„,,  .uuou 

■  lite.   Tlia  (banifr  on  Iffil  Inurullsa,  lU-       Inci  c<td>d.-J 


t'n.^^r.i^ 


^ 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.G.       11 


HS» 


Saunders'  Law  of  Negligence. 

1  vol.,  post  8vo.,  9s.  cloth. 

A  TREATISE  on  the  LAW  applicable  to  NEGLIGENCE. 

By  Thomas  W.  Saunders,  Euq.,  Barrister  at  Law,  Recorder  of  Bath. 

*'Tlio  book  it  admirable;  while  small  Id 
bulk,  it  contaias  everything  that  is  necessary, 
aad   its  arraogemeot  is  such    tliat  one    can 


readily  rpfei  to  it.  Amongst  those  wlio  have 
ciuue  good  service,  Mr.  Saunders  will  find  » 
|iUce.'*— X«s»  Magtumt, 

**  In  the  useful  little  volume  now  before  us 
he  has  gathered  the  whole  law  of  negligence. 
All  bis  works  are  distinguished  by  painstakiug 
and  accuracy.  This  one  is  no  exception  ;  and 
the  subject,  which  is  of  very  extensive  interest, 
will  insure  for  it  a  cordial  welcome  from  tlie 
profession.'' — Law  J%ime$, 

**  The  references  to  the  cases  are  given  much 
more  fully,  and  on  •  more  rational  system 
than  is  common  with  text  book  writer*.  He 
has  a  good  index ;  he  has  produced  a  wcrk 
which  will  facilitate  reference  to  the  authori* 


**  As  a  work  of  reference  the  book  will  be  very 
welcome  in  the  office  of  the  solicitor  or  iu  the 
chambers  of  the  barrister.*' — Mormiiig  A^vtrtutr, 

**  A  short  and  clear  treatise  like  the  present 
on  the  law  relating  to  the  subject  ouitht  to  oe 
welcomed.  It  is  a  moderate  sise  volumev  and 
makes  references  to  all  the  anthorities  on  the 
<loestion  easy.** — Stmndmrd, 

"  It  is  a  Rreat  advantage  to  the  legal  pro- 
fession to  find  all  the  law  of  negligence  col- 
lected  and  arranged  in  a  manual  of  reasonable 
sise.  Such  is  Mr.  SMuuden*  book.'*— P»l/se 
Opimiou. 

**  A  serviceable  and  seasonable  treatise  ou 
the  law  of  negligence,  by  Thomas  W.  Saunders, 
Esq.,  Recorder  of  Bath.*'— Ttf/tf^ra/rA. 

"  A  Careful  treatise  on  a  branch  of  law  which 
is  daily  act|Uiriog  iroportauee.  Tlie  manual 
before  us  is  a  useful  treatise.** — Echo. 


Ingram's  Law  of  Compensation.— 2nd  Edit,  by  Elmes. 

PostSvo.,  ]2«.  cloth. 

COMPENSATION  to  LAND  and  HOUSE  OWNERS: 
being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies;  with  an  Appendix  of 
torms  and  Statutes.  By  Thomas  Dunbar  Ingram,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.  Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple, 
Esq.,  Barrister  at  Law. 


**  We  any  at  once  that  It  is  a  work  of  great 
merit.  It  is  a  concise,  clear  and  complete  ea« 
position  ot  the  law  of  compensation  spplicable 
to  the  owners  of  real  property  aud  rail «  ay  and 
otiier  companies." — Law  Mt^atimt, 

**  Whether  for  roropanies  taking  land  or  hold- 
ing it,  Mr.  Ingnim*s  volume  will  be  a  welcome 
guide.  Witit  tliis  iu  his  hand  the  legal  adviser  of 
a  company,  or  of  an  owner  and  occupier  whose 
property  is  taken,  and  who  demands  compen* 


satiou  for  it,  cannot  fail  to  perform  his  dutr 
lightly."— Law  Timut. 

**  I'bis  work  appears  to  be  carefully  prepared 
as  regards  its  matter.  Tliis  edition  is  a  third 
hrger  than  the  first ;  it  contains  twice  as  many 
cases,  and  aa  enlarged  index.  It  was  mucli 
called  for,  and  doubtless  will  be  found  very 
useful  to  the  practitioner." — Lmm  Ma^^MUUp. 
H€0mdm»tic*, 


Cutler's  Law  of  Naturalization. 

12mo.,  Zs.  6d.  cloth. 

THE  LAW  of  NATURALIZATION;  as  Amended  by  the  AcU 
of  1870.  By  John  Cutler,  BA.,  of  Lincoln's  Inn,  Barrister  at  Law, 
Editor  of  "  Fowell's  Law  of  Evidence,"  &c. 

*'Theauthcr*sposition  as  Professor  of  English  foreigners  resident  in  tlib  country .*'->Pai/ic 
Law  and  Jurisprudence  is  a  guarantee  of  his 
l<gal  competCQce,  whilst  his  literary  abilities 
have  enabled  liim  to  clothe  his  legal  knowledge 
in  Unguage  which  laymen  can  understand  with- 
out being  misled  by  it." — J«Jb$  Butl. 

**  Mr.  Cutler,  iu  the  work  before  us,  lucidly 
explains  the  state  of  the  law  previous  to  the 
recent  statute,  and  shows  the  alteratioos  pro« 
duced  by  it,  so  that  a  careful  perusal  of  this 
book  will  enable  the  render  fully  to  comprehend 
the  present  state  of  the  law  upon  th»  most  im* 
portant  subject."— JaiftM  o/tAt  Ptact, 

*'  Tliis  little  work  will  be  found  of  use  to  our 
countrymen  resident  abroad,  es  well  m  to 


0/timom. 

•'  Tlie  book  is  a  model  of  what  a  treatise  uf 
iu  kind  should  be."— &Wc«  Timut, 

**  A  «'ery  rouveoient  band-book  to  the  law 
of  naturulisatiuo,  as  amended  by  the  Acts  of 
ISJO:'^  IVeeJt/p  Tim*$. 

**  To  anyone  not  having  much  previous  ac- 
quaintance with  the  subject,  who  wishes  for  a 
general  sketch  of  tlie  law  affecting  aliens,  aa  it 
was,  and  as  it  ts  now,  tliis  book  will  be  useful.** 
-^SalUiton'  Jamrmmt, 

"  It  has  been  carefully  compiled,  and  tlie 
authorities  reff  tred  to  are  accurately  cited."— 
Pmit  OM  GoitUt. 


c- 


o 
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LAW  WORKS  PUBLISHED  BY 


Brabrook's  Go-operative  and  Provident  Societies. 

12mo.,  6s,  cloth. 

THE  LAW  relating:  to  INDUSTRIAL  and  PROVIDENT 
SOCIETIES,  including  the  Winding-np  Clauses,  with  a  Practical  Intro- 
duction, Note^,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on 
the  Bame  subject,  and  Remarks  on  Trades  Unions.  By  Edward  W. 
Brabrook,  F.S.A.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  Assistant 
Registrar  of  Friendly  Societies  in  England. 


"  It  iBATbc  uwfullr  consalied  by  practitioners 
dMirout  of  learning  aomrihiDg  more  upoo  (h« 


•ubjrct  than  ia  to  he  fonnd  in  work»jM)  i>artocr- 
"  "    oi 

\y  . 

thoa«  who  desire  to  Iram  something  practical 


l»ani 

ship  and  joint  stock  companies.    l*he.  book  is 
ihoaghtfaitjir  written,  and  we  recommend  it  to 


about  the  work  which  these  societies  are  nieaut 
to  do  and  the  way  in  which  it  is  tu  he  done."— 
iMttiUn'  J^ttmml, 

"  Mr.  Brabrook's  little  work  on  these  societies 
is  opportune*  and  the  statistics  and  information 
contaiiMd  in  it  are  Taluahle  and  interesting. 
'i  hera  U  ft  chapter  dcToted  to  practical  adTicc, 


in  which  are  contained  ■imn7  Talaable  and  im* 
portant  hinu."— L««  Af«g«Bia«. 

**  Mr.  Hrabrook  brings  not  roerelyofficial  know, 
ledge  of  his  legal  position  as  the  barrister  recently 
eppointed  to  asrist  Mr.  i'idd  Pnu,  Hegiatrar  of 
Friendly  Societies  in  England,  bat  the  devotion 
of  many  years  tn  a  practical  study  of  oar  in> 
dastrial  and  prorident  institations."— Pmt 

**  The  author  speaks  with  pracitcal  experience 
and  authority."— ()AMrr«r. 

"  The  clear  exposition  made  by  Mr.  Brabrook 
in  this  volume  supplies  all  the  requisite  informa- 
tion, and  persons  interested  in  the  sabject  will  do 
well  to  consalt  iu  pages."— ^nu  tj^th*  WtrU, 


House's  Conveyancer.— 3rd  Ed.  with  Supplement  to  1871. 

Two  vols.  8vo.,  80«.  cloth. 

The  PRACTICAL  CONVEYANCER,  giving,  in  a  mode  com- 
bining  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  ConvevHnces,  Mortgages  and  Leases,  Settlements,  and  Mis- 
cellaneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous 
Outline  Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting 
Real  Property,  Conveyancing  Memoranda,  5cc.  Bv  Rolli.  Rocsr,  Esq.,  of 
the  Middle  Temple,  Barrister  at  Law,  Author  of  '<the  Practical  Man,"  &c. 
Third  Edition,  greatly  enlarged.  With  a  Supplement,  giving  Abstracts  of 
the  Statutory  Provisions  affecting  the  Practice  in  Conveyancing,  to  the  end  of 
1870;  and  Uie  requisite  Alterations  in  Forms,  with  some  new  Forms;  and 
including  a  full  Abstract  in  numbered  Clauses  of  the  Stamp  Act,  1870. 

The  Supplement  separatelyy  price  1«.  &/.  iewed. 


« 


'*  The  best  test  of  the  value  of  a  book  written 
profeaiedly  for  practical  men  ii  the  practical 
one  of  the  number  of  editions  through  which 
it  paasrs.  The  fact  that  this  well-known  work 
haa  now  reached  its  third  ithows  that  it  is  con- 
aidered  by  those  for  whose  convenience  it  waa 
written  to  iulfll  its  purpose  well."—  Law 
Mofftuine. 

"  This  is  the  third  edition  in  ten  years,  a 
proof  that  practitioners   have  used  and  ap- 

r roved  the  precedent »  collected  by  Mr.  Rouse, 
u  this  edition,  which  is  greatly  enlarged,  he 
has  for  the  Arst  time  introduced  Precedents 
of  Wills,  extending  to  no  less  tlian  1 16  pages. 
We  can  accord  unmingled  praise  to  the  con- 
vevancing  uiemorsnda  showing  the  practical 
elrect  of  the  various  statutory  provisions  in  the 
different  parts  of  a  deed.  If  the  two  preceding 
editions  have  been  so  well  received,  the  wel- 
come given  to  this  one  by  the  profession  will 
be  heartier  itiU."— law  Times, 

**  8o  fkr  as  a  careftil  perusal  of  Mr.  Rouse's 
book  enables  us  to  Judge  of  its  merits,  we  think 
that  as  a  collection  of  precedents  of  general 
utility  in  cases  of  common  occurrence  it  will 
be  found  satisfactorily  to  stand  the  application 
of  the  test.  The  draftsman  will  find  in  the 
Practical  Conveyancer  precedents  appropriate 
to  all  instruments  of  eommon  oeourrence,  and 
the  eolIectloQ  appears  to  be  especially  well 
supplied  with  those  which  relate  to  copyhold 
estates.  In  order  to  avoid  useless  repetition 
and  also  to  make  the  piecedenta  as  simple  as 

Kssible,  Mr.  Rouse  has  skotchcd  out  a  num- 
r  of  outline  drafts  to  as  to  prcMot  to  Cho 


reader  a  sort  of  blrd*s  eye  view  of  each  instru- 
ment and  show  him  its  form  at  a  glance. 
Each  paragraph  in  these  outline  forms  refers, 
by  distinguishing  letters  and  numbers,  to  the 
clauses  in  f^U  required  to  be  inserted  in  the 
respective  parts  of  the  instrument,  and  which 
are  given  in  a  subsequent  part  of  the  work,  and 
thus  every  precedent  in  outline  is  made  of 
itself  an  index  to  the  clauses  which  are  neces- 
sary to  complete  the  draft.  In  order  still 
farther  to  simplify  the  arrangement  of  the 
work,  the  author  has  adopted  a  plan  (which 
seems  to  us  lully  to  answer  its  purpose)  of 
giving  the  variations  which  may  occur  in  any 
Instrument  according  to  the  natural  order  of 
its  different  ^u\9,**—Lau>  Jownal, 

'*  That  the  work  has  found  favor  is  proved 
by  the  fact  of  our  now  having  to  review  a  third 
edition.  This  method  of  skeleton  precedenu 
appears  to  us  to  be  attended  with  important 
advantages.  To  elerkt  and  other  young 
hands  a  course  of  conveyancing  under  Mr. 
Rouse's  auspices  is,  we  think,  ealcuiatad  to 
prove  very  Uistructive.  To  the  solicitor,  es- 
peclally  the  country  practitioner,  who  has 
often  to  set  his  clerlts  to  work  upon  drafts 
of  no  particular  dlfflculty  to  the  experleneed 
practitioner,  but  upon  whieh  they  the  said 
elerks  an  not  to  be  quit*  trusted  alooa,  wo 
think  to  such  gentlemen  Mr.  Rouae^a  coUee- 
tion  of  Piecodenu  is  calculated  to  prove  os- 
tromely  senriceable.  We  repeat,  in  eoncluakm, 
that  solicitors,  ospeciallr  thoea  pnetialiig  la 
the  country,  will  And  Uus  a  utwil  vodt.''— 
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Dixon's  Law  of  Partnership. 

1  vol.  8vo.,  22t.  cloth. 

A  TREATISE  on  the  LAW  of  PARTNERSHIP.  By 
Joseph  Dixom,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law.  Editor  of 
•*  Lush's  Common  Law  Practice." 


*'lt  b  vrith  considerable  grttttflcation  that 
we  find  the  subject  treated  by  a  writer  of  Mr. 
Dixon's  reputation  for  learning,  accuracy  and 
painstaking.  Btft.  Lindley's  view  of  the  sub- 
ject is  that  of  a  philosoplilcal  lawyer,  Mr. 
Dixon's  is  purely  and  exclusively  practical 
from  beginning  to  end.  We  imagine  that  very 
few  questions  are  likely  to  come  before  the 
practitioner  which  Mr.  Dixon's  book  will  not 
be  found  to  solve.  Having  already  passed  our 
opinion  on  the  way  in  which  the  work  is  car- 
ried out,  we  have  only  to  add  that  the  value  of 
the  book  is  very  materially  increased  by  an 
excellent  marginal  summary,  and  a  very  co- 
pious  index." — Law  Magazine  and  Review. 

"  Mr.  Dixon  has  done  his  work  well.  The 
book  is  carefully  and  usefully  prepared." — 
Solicitor**  Journal. 

**  Mr.  Dixon  enters  into  all  the  conditions  of 
partnerships  at  common  law,  and  defines  the 
rights  of  partners  among  themselves ;  the 
rights  of  the  partnership  against  third  per- 
sons ;  the  rights  of  third  persons  against  the 
partnership ;  and  the  rights  and  liabilities  of 
individuals,  not  actually  partners,  but  liable 


to  be  treated  by  third  persons  as  partners."— 
The  Times. 

**  We  heartily  recommend  to  practitioners 
and  studenu  Mr.  Dixon's  treatise  aa  the  best 
exposition  of  the  law  we  have  read,  for  the 
arrangement  is  not  only  artistic,  but  concise- 
ness has  been  studied  without  sacrifice  of  clear- 
ness. He  sets  forth  the  principles  upon  which 
the  law  is  based  as  well  as  the  cases  by  which 
its  application  is  shown.  Hence  it  is  something 
more  than  a  digest,  which  too  many  law  books 
are  not :  it  is  really  an  essay  ."^£aw  Timee. 

**He  has  evidently  bestowed  upon  this 
book  the  same  conscientious  labour  and 
painstaking  industry  for  which  we  had  to 
compliment  him  some  months  since  when 
reviewing  his  edition  of  Lush's  *  Practice  of 
the  Superior  Courts  of  Law,'  and,  as  a  re- 
suit,  he  has  produced  a  clearly  written  and  well 
arranged  manual  upon  one  of  the  most  impor- 
tant branches  of  our  mercantile  \xw.**~^Law 
Journal, 

**  The  matter  is  well  arranged  and  the  work 
is  carefully  executed."— ^/Jken^rtun. 


Mr.  Justice  Lush's  Common  Law  Practice. — ^Third 

Edition  by  Dixon. 

2  vols.  8vo.,  46«.  cloth. 

LUSH'S  PRACTICE  of  the  SUPERIOR  COURTS  of 
COMMON  LAW  at  WESTMINSTER,  in  Actions  and  Proceeding  over 
which  they  have  a  common  Jurisdiction :  with  Introductory  Treatises  re- 
specting^ Parties  to  Actions ;  Attomies  and  Town  Agents,  their  Qualifica- 
tions, Right?,  Duties,  Privileges  and  Disabilities ;  the  Mode  of  Suing, 
whether  in  Person  or  by  Attorney  in  Forma  Pauperis,  &c.  &c.  &.C.;  and  an 
Appendix,  containing  the  authorized  Tables  of  Costs  and  Fees,  Forms  of 
Proceeding  and  Writs  of  Execution.  Third  Edition.  By  Joseph  Dixon, 
of  Lincoln^s  Inn,  Esq.,  Barrister  at  Law. 

*'Thbi8  an  rscellent  edition  of  an  excellent  liderable  advantage  to  tlie  anthor,  it  lari;Hjr 
vork.  lie  has  cfTerted  a  most  successful  increased  the  number  of  his  clients.  When 
*  resioratiun/    Altogether,  both  in  what  he  h<«s        new  editions  were  called  for,  Mr.  Lush  was 


omitted  aud  what  he  has  added,  Mr.  Dixon  has 
been  guided  by  sound  discretion.  We  trust  that 
the  great  and  conscientious  labours  he  has  un- 
dergone  will  be  rewarded.  lie  has  striven  to 
make  his  work  'thoiough/  and  because  he  has 
done  so  we  take  pleasuie  in  heartily  recom- 
nirnding  it  to  every  member  of  both  branches 
of  tlie  profession.'* — Soiicitert*  Joumai, 

"  Lusirs  Practice  b  whatTidd's  Practice  was 
In  our  days  of  clerkship,  and  what  Archbold's 
Prartire  was  in  our  early  professional  days — 
tlie  practice  in  general  use,  and  the  received 
authority  on  tlie  subject.  It  was  written  by 
Mr.  Lush  when  he  was  only  a  juuior  risiug 
into  fortune  and  fame.  His  practical  know* 
ledge,  his  clearness  and  industry,  were  even 
then  acknowledged,  and  hia  name  secured  for 
his  work  an  immediate  popularity,  which  ex. 
perience  has  confirmed  and  extended.  Bat 
the  work  was,  in  its  turn,  productive  of  con> 


too  occupied  with  briefs  to  find  time  for  Uie 
preparation  of  books,  and  hence  the  association 
of  liis  name  with  that  of  Mr.  Dixon  as  editor, 
and  by  whom  the  new  edition  has  been  pro- 
duced.  llie  index  is  very  copious  and  complete. 
Under  Mr.  Dixon's  care  Lush's  Practice  will 
not  merely  maintain,  it  will  largely  extend  its 
reputMtion." — Lmm  Tim*$, 

"Tlie  profesftion  cannot  but  welcome  with 
tlie  greatest  cordiality  and  pleasure  a  third 
edition  of  their  old  and  much  valued  friend 
'  Lush's  Practice  of  tlie  Superior  Courts  of 
Law.'  Mr.  Dixon,  in  preparing  this  edition, 
has  gone  back  to  the  original  work  of  Mr. 
Justice  Lush,  and,  as  far  as  the  legislative 
changes  and  decisions  of  the  last  twenty- five 
years  would  allow,  reproduced  it.  This  adds 
greatly  to  the  value  of  this  edition,  and  at  tha 
same  time  speaks  volumes  for  Mr.  Dixon'i 
conscientious  labour." — £««  Jemmai, 
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Clifford  and  Stephens's  Practice  of  Referees  Court,  1871. 

Vol.  L  and  Vol.  H.  Part  ].,  royal  8vo.,  38«.  cloth. 

THE  PRACTICE  of  the  COURT  of  REFEREES  on  PRT- 
VATE  BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locus 
standi  of  Petitioners  during  the  Sessions  1867-8-0  and  70.  By  Frederick 
CurroRD  and  Pembroke  S.  Stephens,  Barrbters-at-Law.* 


'*Tli«  authort  point  out  in  their  prerace  that 
nono  of  the  dediioni  of  1867  or  later  years  are 
Included  in  the  previous  works  on  the  subject. 
They  are  accordingly  reported  in  the  work 
before  ns,  arranged  in  six  groups.  The  his- 
tory and  practice  of  the  subject  are  detailed 
tersely  and  accurately,  and  in  a  very  intelli- 
gible manner,  in  the  treatise.  To  counsel  or 
agents  engaged  in  parliamentary  practice  the 


work  will  prove  extremely  aerrlreable.**— 
SolieUor^  Journal. 

"The  reports,  forming  the  most  important 
part  of  the  volume,  are  given  with  fulness  and 
accuracy,  so  far  as  we  can  judge,  and  arc  of 
themselves  a  suflicient  recommendation  to  the 
volume." — Law  Journal, 

*'Cli£rord  and  Stephens,  the  authority  now 
universally  quoted  and  relied  on  in  this 
(Referees)  Court/'— XtoiTy  JVVtcf. 


Vol.  II.  Part  I.,  containing  the  Casta  decided  during  the  Session  1870, 

nuig  be  had  separately y  \0s.  sensed,- 


Starkie's  Law  of  Slander  and  Libel.— 3rd  Edition. 

One  thick  vol.  medium  8vo.,  42«.  cloth. 

STARKIES  TREATISE  on  the  LAW  of  SLANDER  and 

LIBEL ;  including  MALICIOUS  PROSECUTIONS,  CONTEMPTS  of 

COURT,  &c. ;  also  the  Pleading  and  Evidence,  Civil  and  Criminal,  witli 

Forms  and  Precedents.    Third  Edition.    By  II.  C.  Folkard,  Barrister-at- 
Law. 


**  No  one  will  fnil  to  see  that  there  were 
ample  reasoos  for  n  new  ediiion  of  this  valu- 
able work ;  Mud  upou  reference  to  this  ediiion 
it  will  he  fuuud  that  Mr.  Folkiurd  has  performed 
Ilia  tusk  carefully  tiud  well.  It  ts  well  that  such 
atientise  shouiti  have  been  re-edited,  and  it  is 
well  that  It  aliottid  have  been  edited  by  so 
rareful  and  pmnstakiog  a  man  as  Mr.  Foikard." 
w~Jt0m  MagmuHg, 

"  Tliirty-niae  years  have  gone  by  and  now 
Mr.  FolkMrd  has  brouulit  out  a  tliird  edition 
and  certaiuly  the  first  giaufo  of  tlie  new  book 
gives  the  impression  of  pMios  uuspared.  In 
point  of  bulk  it  contains  more  than  twice  aa 
much  matter  as  the  edition  of  1830.  WiUi  tlie 
present  volume  before  them,  tlie  law  ofllicers 
of  tiie  Clown,  and  lawyers  generally,  will  be 
saved  an  infiuita  amount  of  labour  in  search  of 
precedents.  Vo  one  can  say  that  Mi.  Folkard 
has  (ailed  in  tlie  full  dischaige  of  hb  onercos 
duty,  and  we  are  sure  that  he  wilt  earn,  as  be 
V  ill  obtain,  tlie  gratitude  of  the  profeiaioo.''— 
Jmtrttal, 
It  has  t>een  moat  laboriooaly  cxecated,  and. 


as  far  aa  we  have  l>eeB  able  to  examine,  the 
modem  cases,  down  to  the  very  latest,  and  to 
tlie  most  obscure,  lu»ve  all  been  collected,  and 
have,  on  the  whole,  been  accurately  set  out. 
The  profession  may  we  think  l>e  pretty  con- 
fident that  whatever  has  been  decided  upon  tiie 
law  of  libel  will  be  found  Uiere.**— &liriier«' 
Jon/Ma/. 

"it  was  requisite  that  the  profession  slioold 
be  supplied  with  a  new  ediciou  of  this  standard 
work  upou  the  subject,  which  should  bring 
dnwu  die  law  to  the  most  recent  period.  It 
would  be  difficult  to  find  any  part  of  hia  aub. 
ject  wtiich  Mr.  Folkard  liaa  not  fully  inveati* 
gated,  and  the  result  is  a  valnable  addition  to 
the  lawyer's  library  which  for  many  years  liaa 
been  much  needed.'*— /ailiee  ^tlm  P«m». 

**  Tliia  edition  is  of  much  greater  valae  tium 
eitlier  of  the  two  which  preceded  It.  In  coa* 
elusion  w«  maj  do  that  which  la  now  acaicely 
necessary,  recmmttead  Mr.  Folkard's  work  to 
the  profeeslon  and  the  public.  It  ia,  aa  now 
edited,  very  valoable."— JSmv  Hbaet. 
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Seabome's  Law  of  Vendors  and  Purchasers. 

Post  8vo.,  9t,  cloth. 

A  CONCISE  MANUAL  of  the  LAW  of  VENDORS   and 
PURCHASERS  of  REAL  PROPERTY.    By  Hbnry  Sbabornb. 

*•*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  means  of  reference  to  the  StahUarp 
Enactments  and  Judicial  Decisions  regulating  the  transfer  of  Real  Property^  and  also  to  bring 
these  authorities  in  a  compendious  shape  under  the  cutention  qf  Students. 

which  may  b«  iisefol  to  students."— &/«r«V0r«* 
Jtmmmt. 

*'  We  will  do  Mr.  Sesborne  the  justice  to  say 
that  we  believe  bis  work  will  be  of  some  um  io 
articled  clerks  and  others  in  solicitors*  offices, 
who  have  not  the  opportunity  or  inclination  to 
refer  to  the  standard  works  from  which  his  is 
compiled."— X^w  Journal. 


**  The  student  will  find  this  book  a  useful  in- 
troduction to  a  dry  and  difficult  subject.**— X^np 
£jtamination  JoHmat. 

*'  Intended  to  furnish  a  ready  means  of  access 
to  the  ennctments  snd  decisions  governing  that 
branch  of  the  law."-'i%«  Times. 

"  The  book  before  us  contains  a  good  dealt  es- 
pecially of  practical  information  as  to  the  course 
of  conveyancing  matters  in  solicitors'  offices. 


Clark's  Digest  of  House  of  Lords  Cases. 

Royal  8va,  SU.  6d.  cloth. 

A  DIGESTED  INDEX  to  all  the  REPORTS  in  the  HOUSE 
of  LORDS  from  the  commencement  of  the  Series  by  Dow,  in  1814,  to  the 
end  of  the  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  more 
recent  Decisions.  By  Charles  Clark,  of  the  Middle  Temple,  Esq., 
Barrister  at  Law,  Reporter  by  Appointment  to  the  House  of  Lords. 


Barry's  Practice  of  Conveyancing. 

8vo.,  18«.  cloth. 

A  TREATISE  on  the  PRACTICE  of  CONVEYANCING. 
By  W.  Whittaker  Barrt,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law,  late 
Holder  of  the  Studentship  of  the  Inns  of  Court,  and  Author  of  "  A  Treatise 
on  the  Statutory  Jurisdiction  of  the  Court  of  Chancery." 

Cusp.  1.  Abstracts  of  Title.— Chap.  i.  Agreements.— Chap.  S.  Psrticuliirt  sud  Conditions  of 
Sale. — Chap.  4.  Copyholds. — Chap.  5.  Covenunts. — Chap.  6.  Creditors'  Deeds  mid  ^mioge- 
raents.— Chap.  7.  Prepuratiou  of  Deeds. — Chap.  8.  Ou  Evidence.— Chap.  y.  Leases. — Chap. 
10.  MortfiMges. — Chap.  11.  Paituei ship  Deeds  and  Arrangements.— Chap.  IS.  Stiles  and  Pur- 
chases.— Ch(P.  13.  Settlements.— Chap.  14.  Wills. — Chap.  15.  Tlie  Lund  Ilrgistrv  Act, 
S5  Ac  C6  Vict.  u.  53. — CUAP.  16.  The  Act  for  obtaining  a  Declaratiou  of  Title,  25  dc  S6  Vict. 
0.67* — INDBX. 

in  which  the  theoretical  rules  of  real  propert? 
law  sre  referred  lo  only  for  the  purpose  of  elaci- 
dating  the  practice.  Mr.  Barry  appears  to  hare 
a  very  accurate  insight  into  the  practice  in  every 
department  of  ourreal  property  system.  Although 
we  cauinot  buast,  like  Duval*  of  having  ever  read 
abstracts  of  title  with  pleasure,  we  have  certainly 
read  Mr.  Barry's  chapter  on  abstracts  and  nu- 
merous other  pans  of  his  work  with  very  con- 
siderable saiisisciion  on  account  of  the  learning, 
great  familiarity  with  practice,  and  power  of  ex- 
position of  its  author,  ihe  treatise,  although 
capable  of  compression,  is  the  production  of  a  per- 
son of  great  merit  and  still  greater  promi>e."— 
Hoticitoit'  Jumrmml. 

*'  ihe  Author's  desipn  wss  to  do  for  the  pr«r- 
tiee  of  conveyancing  what  M  r.  Joshua  W  illiams 
has  done  for  its  principles,  to  describe  it  simply, 
clearly  and  succinctly,  recollecting  that  ne  waa 
only  laying  the  foundation  and  not  crowning  the 
edifice.  A  work  the  substance  of  which  Is  so 
well  known  to  our  readers,  needa  no  recom- 
mendation from  us.  for  its  merits  are  patent  to 
all,  from  personal  acquaintance  with  them,  'ilie 
information  that  the  treatise  so  much  admired 
may  now  be  haul  in  the  more  convenient  form  of 
a  book,  will  suffice  of  itself  u>  secure  a  lute  and 
eagrr  demand  for  it.**~/«w  Timss, 


"  The  author  of  this  valuable  treatise  on  con- 
veyancing has  most  wisely  devoted  a  considerable 
part  of  his  work  to  the  practical  ilhistration  of 
the  working  of  the  recent  Statutes  on  Kegistratioo 
of  Title — and  for  this,  as  well  as  for  other  rea- 
sons, we  feel  bound  to  strongly  recommend  it  to 
the  practitioner  as  well  as  the  student.  The 
author  has  proved  himself  to  be  a  master  of  the 
subject,  for  he  not  only  gives  a  most  valusble 
supply  of  practical  suggestions,  but  criticises 
them  with  much  ability,  and  we  have  no  doubt 
that  his  criticism  will  meet  with  general  ap- 
ploval." — Law  Magaiine. 

*'  Ihe  author  introduces  a  work  which  will  be 
found  a  very  accepuble  addition  to  the  law 
library,  «nd  to  supply  a  want  which  we  think 
has  hitherto  been  felt.  It  contains,  in  a  concise 
and  readable  form,  the  law  relating  to  almost 
every  point  likely  to  arise  in  the  ordinary  every 
day  practice  of  the  conveyancer,  with  rrterences 
to  the  various  authorities  and  statutes  to  the 
latest  date,  and  may  be  described  as  a  manaal  of 
practical  conveyancing."— /<«v  Joumml. 

*'  This  treatise  supplies  a  want  which  has  long 
been  felt.  'Inhere  has  been  no  treatise  on  the 
Practice  of  Conveyancing  issued  for  a  long  time 
past  that  is  adequate  forthe  present  re<(ttirenients. 
Mr.  Barry's  work  is  essentially  what  it  professes 
to  be,  a  treatise  oq  the  Practice  of  Conveyancing, 
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Honiffl's  Suit  in  Equtj. — Fifth  Edition. 

PiMlSvo,  I0(.  (irf.  clotli. 

AN  ELEMENTARY  VIEW  of  the  PROCEEDINGS  in  a 
SUIT  in  EQUITY.  Witli  an  Appendix  of  Forms.  By  SrLVMTiiit 
J.  HuifTSR.  B,A..  of  LidcoId's  Inn,  Barrister  at  Law.  Fiftb  EditioD.  By 
U.  W.  Lau'hancb,  M.A.,  of  Lincoln's  Ian,  BarnRier  at  Law. 

..  .,..._.  _.„..,,,„  EiioliT'  U  u  ■  vellEiit       ui,  for  ftt  ilmauil  nurt- " "  *■ ■- 


b»k  for  itnilenli.    It  i>  nillT  in  IndliptB- 

»blB  for  ihf  ch.nctrj  pitl  of  Ih(  U-y«r-t 

nlDcUian.    II  i*  ■  imu  »cllin«  of  ihli 

iTDrk,  ihm[  whlls  niklnc  tvcrrlhlni  cinr  ind 

([.log  .ob.untlil[r  rnmci™? tnrow«lon,i.. 

vblcb  bu  beeome  i  »xt-boik 

wrltm  hiva  been  alile  (o  ilrlte  Ihe  hipw 

Mudtnt.    ThJi  work  bu  been  . 

Ur.  LiwTinee.  wbn  hu  •Irklly  p 

IniruKng  ciulieruiec  ^^ua!"-^sSuUor/ 

■ebeme  if  tbi  oililu*]  iktlcb,  w 

It  10  rteuirlDHt  tfimiic.  ihit  hiv 

All  fatiHtedlll.ni  niu.t  belt  on 

■r  equity,  ruhar  thin  Ih<  neceiiiiy  Incorpo- 

ntkiB  or  iny  net  millet,  hu  occMloncil  iSt 

l<ir<»m.ll.iild«etblnktbeed 

dun  wWcb  hive  been  mid.  during  ih.  l..t 

thtw  yem  by  ititule  ind  by  gentri[ordo™  of 

In  the  pieHnt  edllloii.    In  ctbet  inperu  we       Late  MaQazint. 
OMd  piH  DO  ODComiumi  on  the  voik  btfon 

Lewis's  Introduction  to  Equity  Draftin|f. 

PRINCIPLES  of  EQUITY  DRAFTING;  witb  an  Appendix 
of  Forms.  By  Hubert  Lewis,  B.A.,  of  the  Middle  Temple,  Bafrister  at 
Law ;  Atlthor  of  "  Principles  of  Conveyancing,"  lea. 

•i*  Thli  Walk.  liUnded  lo  axpliin  Iha  genenl  ptlaclplu  of  Equity  Dnning,  u  nell  i>  to 
•xnnpllly  IbaPwidlngfoftheCoun  of  Cbuoety,  will,  It  <>  hoped,  be  ukCuI  toUwyen 
nrionlng  lo  IhB  Hat  JSauilf  JarUdiaim  nf  On  Omailf  Cburli. 
-  Wibinliitledoabl.ibil  ihli  wait  will  looD       icj  tii)t.  be  n»lned  Id  ibe  new  jiriidledoa.- 

Hjr|e,lAdilpllliilrth*r«B]ltDf  Biich  thmghlfal         every  pricLiiioDcr  mul  lem  (hi  tn'of  aqaity 
iod  uoueieiiliau  labaar."— !,■«  MmgtuMr  and        dn^ioti.  vid  he  villbadno  better  ttichar  tbui 

-klT;Li*i)*>worh  ie  liliily  to  h»i  ■  mseh  "'ihii  will,  we  ihLuk,  lla  found  ■  Terr  uefil 

wider  ilicli  af  nideu  thu  he  csuld  hue       woA,  noi  odIt,  to  itadanii  for  the  bar  aad 

o!e'iT  p>ia  will'he'ipjiiT^Ue'o  iVDii°!r*CD?n       uifc^i7eA"ihr  »i'hV  hei  i°»  to  ih/wii" 
PrKtlc*.  ehould  the  bill,  in  any  ihepa  ornnd^r       dnfi.inM."-£d«  Jhtiu'. 

Lewis's  Introduction  to  ConToyancing. 

8vo.,  ISi.  cloth. 
PRINCIPLES  of  CONVEYANCING  esplained  and  illus- 
tralml  by  Concise  Precedents;  with  an  Appendix  on  the  etfect  of  the  Trans- 
fer of  Land  Act  in  modifying  and  shortening  Conveyances.  By  Hubert 
Lewis,  B.A.,  lute  Scholar  of  Emmaouel  College,  Cambridge,  of  the  Middle 
Temple,  Burriscerst  Law, 
eiimineiLOD  "r  liiivt  rmdc  of  iht  -boli  tmiite       wint  In  tha  worh  lowWloti  ■•.   lla  boc*  will 

Ikiawilliippeu'rtDiui^enoiulineuf  bliplui  wjlbml  d^Ibi hiiBMlf  ■noh  non vaApaieal  10 

wbhih  Ui  dtaartatlDu  alnelitiu  hl>  ntdea  it  wet  ha^ra.   Un  the  whi£wi  equldar  tku  Iha 

aleir  lad  siutloili  aad  bit  iiiHWIleo^  wlih  ibe  woiklidiierrlMof  Uilipnlie.balh  fardeilrn 

iielp  7  iSi  pneednu.  hna  iha  hot  of  ill  ud  eienuiea.  ]l  it  wholtr  fraa  fioa  the  ilea 

SaiHliaa  in  anch  ■  Tmlbe.  being  emhHnilT  lu-  of  baak  neklai.  ud  ladiaiai  comidanble  le- 

ielou  lad  lahKUniliL    Mr.  l.ewit->  w»A  it  AecKm  nA  liuniw.    Mr.  Uwii  hu,  u  ell 

Huealved  JB  ihenihiiplnt.  Aubouiib  alnnwd  e Teali,  necaadM  la  PMBena  *  work  to  iHtt 

«Bd  nedlT  TDtuiDc,  li  mw  ™i.  whb  prrftet  »  uhaowladiid  wiai,urf*ihi>a  BodoBbihs 

prapriilr,  be   cilled  1  'taiBM  bmh.'     Il  l>  will  tai  »•■»  gnufhl  tuden  iBoagu  h»i 

baeidaaa  BeBiiRfoB^  maafM'.it  ImiJ  inipiove-  iilvBBe*d,HKlaiilhiBiBeiigyaaBBar,  HndeBO, 

Bienii  ud^lt  ».  yidlOe,  6  WMti  of  enob  i  la  m  eiiiHBdIi,  deaotad  lo  the  Lead  Timufer 

Mtineter  ihu  lew  iSSim  n**!*  hail  irobi-  Aa  afTut  uaiiaa  than  ara  h»  aaafiTud 

l>llihed.-'-/Mtfaru>Bi«<SiH».  Barei  criiklwi  ob  lt>  pioil9laBL--^WMla>i- 

"It  WH  Win  feh  Itaata  woi4  eibaatlarF  ind  Ama/. 
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Kerr's  Action  at  Law. — Third  Edition. 

12ino.,  9s.  cloth. 

AN  ACTION  AT  LAW :  being  an  Outline  of  the  Jurisdiction 
of  the  Superior  Courts  of  Common  Law,  with  an  Elementary  View  of  the 
Proceedings  in  Actions  therein.  By  Robert  Malgolm  Kbrr,  Barrister 
at  Law;  now  Judge  of  the  Sheriff's  Court  of  the  City  of  London.  Third 
Edition.  # 


"  There  It  considerable  merit  in  both  works 
(lohn  Williim  Smithes  BOd  Malcolni  Kerr'a);  but 
the  second  (Kerr)  has  rather  the  advantage."— 
Jttriit. 

'*  Mr.  Kerr**  book  is  more  fall  and  detailed  than 


that  of  Mr.  John  William  Smith,  and  is  therefore 
belter  adapted  for  those  who  desire  to  obtain  not 
merely  a  general  notion  but  also  a  practical  ac- 
aaintance  with   Common  Law  Procedure  *'  — 


91" 
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Tudor's  Leading  Gases  on  Real  Property,  &c.— 2nd  Edit. 

Odc  tliick  vol.  royal  Svo.,  42«.  cloth. 

A  SELECTION  OF  LEADING  CASES  on  the  LAW 
RELATING  to  REAL  PROPERTY,  Conveyancing,  and  the  Construc- 
tion of  Wills  and  Deeds ;  with  Notes.  By  Owen  Davies  Tudor,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law.  Author  of  *'  A  Selection  of  Lead- 
ing Cases  in  Equity."    Second  Edition. 

**  Tlifl  Second  Edition  is  now  before  us,  and        law  itself  appliraMe  to  the  case*  discussed  by 


we  are  able  to  any  that  the  same  extensive 
koQsifledge  and  the  tame  laborious  industry  as 
liave  beea  exhibited  by  Mr.  Tudor  on  formtr 
ot-castous  characterise  this  later  production  of 
his  legal  authorsliip ;  and  it  is  enough  at  this 
mouieut  CO  reiterate  an  opinion  that  Mr.  Tudor 
has  well  BMiotnined  the  high  legal  repatatioo 
which  his  standard  works  have  achieved  iu  all 
countries  where  the  English  language  is  spoken, 
and  the  decisions  of  our  Courts  are  quoted.** 
—Lam  Mm^auM  mmd  Revum. 

**  Tiie  work  before  us  comprises  a  digest  of 
decisions  which,  if  not  exhaustive  of  all  the 
principles  of  our  real  property  code,  will  at 
least  be  found  to  leave  nothing  untouclied  or 
unelaborated  under  the  numerous  ieg«l  doc- 
trines to  which  the  cases  severally  relate.  To 
Mr.  Tudoi*s  treatment  of  all  these  subjects,  so 
complicaled  and  so  varied,  we  accord  our  entire 
commendation.  There  are  no  omissions  of  any 
importantcases  relative  to  the  various  braurhes 
of  the  law  rnmpiised  in  tlie  work,  nor  are  there 
any  omissaous  or  defects  in  his  statement  of  the 


Benham's  Student's  Examination  Guide. 

12roo.  3$,  cloth. 

THE  STUDENT'S  GUIDE  to  the  PRELIMINARY  EXA- 
MINATION  for  ATTORNEYS  and  SOLICITORS,  and  also  to  the  Oxford 
and  Cambridge  Local  Examinations  and  the  College  of  Preceptors;  to  which 
are  added  numerous  Suggestions  and  Examination  Questions,  selected  from 
those  asked  at  the  Law  Institution.  By  James  Erle  Bbnham,  of  King's 
College,  London. 


him.  We  rorUiMliy  recommend  tlie  work  to  the 
pntrtitioner  and  the  student  alike,  but  espe* 
cially  to  the  f omirr J"—So/icilor»*  Jomrmmi, 

**  This  aud  the  other  volumes  of  Mr.  Tudor  are 
almost  a  Imw  library  in  themselves,  and  we  are 
satisfied  that  the  student  would  learn  mure 
law  from  tlie  careful  reading  of  them  than  he 
would  acquire  from  double  the  time  given  to 
the  elaborate  treatises  which  learned  professors 
recommend  the  student  to  peruke,  with  entire 
forgetfulness  that  time  and  brains  are  limited, 
and  that  to  do  what  they  advise  would  be  the 
work  of  a  life.  Smith  aud  Mr.  Tudor  will  to- 
gether give  tliem  such  a  knowledge  of  law  as 
they  could  not  obtain  firum  a  whole  library  of 
text  books,  and  of  law  that  will  be  useful  every 
day,  instead  of  law  that  they  will  not  want 
three  times  in  their  lives.  At  tltis  well  the 
practising  Uwyer  might  beneficially  reft-esh  his 
memory  by  a  dr^iught,  when  a  leisure  hour  will 
permit  him  to  study  a  leading  case.  Ko  law 
library  should  be  witliout  this  most  useful 
took.'^—Xow  Tim4s. 


"  The  book  is  artistically  arranged.  It  will 
become  a  useful  guide  and  instructor  not  only 
to  law  students  but  to  every  student  who  is 
prepiiring  for  a  preliminary  examination."— Xov 
Jourmmi, 

**  The  book  is  written  in  a  clear  and  agreeable 
style,  and  will  no  doubt  be  found  useful  by  the 
class  of  readers  for  whom  it  is  intended."— 
Lmw  MagmuM  and  Rttim, 


"  Mr.  Benham  has  produced  a  very  useful 
manual.  He  gives  many  suggestions  on  all  the 
subjects  of  examination  and  foil  information 
tiiereou  " — Ltaa  Esmmimmtion  JUpaiUr, 

**  He  has  succeeded  in  producing  a  book 
which  will  doubtless  prove  useful.  Tlie  sets 
of  examination  papers  appear  to  be  judicioosly 
selected  and  are  tolerably   full.**— irMi  Lmt 
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Tomkins  and  Jencken's  Modem  Roman  Law. 

8vo.,  14*.  cloth. 

COMPENDIUM  of  the  MODERN  ROMAN  LAIV.  Founded 
upon  the  Trt^atises  of  Piiclita,  Von  VHngerow,  Arndtd,  Franz  Moehler  and 
the  Corpus  Juris  Civil  is.  By  Fkkdehick  J.  Tomkiks,  E«q.,  M.A.,  D.C.L., 
Author  of  the  "  Institutes  of  Roman  Law,"  Translator  of  **  Gaius,"  &c., 
and  Henry  Diedkicii  Jenckkn,  Rs<|.,  Barristers  at  Law,  of  Linculn*s  Inn. 

*'  Mr.  Tomkins  and  Mr.  Jencken  could  not        from  the  care  bestowed  upon  it  by  two  cxpe- 


have  written  such  an  excellent  book  as  this  if 
they  had  not  devoted  many  laborious  days, 

f»robably  years,  to  the  study  or  Roman  Law  in 
ts  entirety,  and  to  research  intu  the  laws  uf 
continental  states,  for  the  |)urpo>e  of  Ifarniof; 
what  principles  of  Roman  Law  are  preserved 
in  their  Jurisprudence."— /xijc  Tinu*. 

**  To  those  who  think  with  us  that  the  study 
of  the  modern  civil  law  has  been  too  much 
neglected  In  the  education  of  solicitors,  the  ad- 
mirable book  whose  title  we  have  above  an« 
nnunced  will  Ih:  indeed  invaluable." — L»%p 
KramtHation  Journal. 

**They  have  unquestionably  given  us  a 
most  valuable  contribution  on  the  literature 
of  Roman  Law,  and  one  which  ought  to 
rapidly  work  its  way  to  public  favor." — Sorlh 
BriUh  Mail 
**  We  cordially  wish  success  to  a  book  which 


rienced  authors  can  scarcely  fail,  we  should 
hope,  to  take  a  respectable  place  among  the 
educational  works  on  Roman  Law,  which  feein 
likely  to  form  a  special  feature  among  the  legal 
publications  of  the  present  epoch." — Athtiurmn, 

"  A  valuable  contribution  to  a  kind  of  litera- 
ture which  English  Jurists  are  only  now  begin- 
ning to  value  at  its  true  worth.  Dr.  Tomkins 
and  his  fellow-worker,  Mr.  H.  D.  .Tencken,  have 
bestowed  much  labour  on  their  task." — Ei'ho. 

*' Their  work  is  well  arranged  and  clearly 
written,  and  presents  in  an  agreeable  and  read- 
al>le  form  the  principles  of  the  great  system  of 
Roman  Civil  i^w.  it  is  admirably  adapted  for 
the  use  of  students,  while  the  copious  references 
which  it  contains  to  the  writings  of  the  great 
civilians  upon  whose  works  it  is  baied  render 
it  a  valuable  text-book  for  the  more  advanced 
practitioner."— /risA  Lave  Timet. 
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Latham's  Law  of  Window  Lights. 

Post  8vo.,  10.<.  cloth. 


A  TREATISE  on  the  LAW 

Francis  Law  Latham,  of  the  Inner 

**Thi8  is  not  merely  a  valuable  addition 
to  the  law  library  of  the  practitioner,  it  is  a 
book  that  every  law  student  will  read  with 
profit.  It  exhausts  the  subject  of  which  it 
treats."— Z«ip  Times. 

"  His  arrangement  is  logical,  and  he  dis- 
cusses ftilly  each  point  of  his  subject.    The 
work,  in  our  opinion,  is  both  perspicuous  and 
able,  and  we  cannot  but  compliment  the  author  • 
on  It  " — Law  Journal. 

"  A  treatise  on  this  subject  was  wanted,  and 
Mr.  Jiatham  has  succeeded  in  meeting  that 
want." — Athenttum. 

"  Mr.  Latham  is  evidently  one  of  those 
authors  who  like  to  have  a  complete  kkeleton 
of  their  subject  elaborated  before  putting  pen 
to  paper;  and  the  consequence  is,  that  this 
little  work  is  one  which  we  have  much  plea- 
sure in  recommendhig  to  the  profesNlon.  The 
sequence  of  discussion  is  well  ordered,  and 
the  author's  plan  well  adhered  to ;  and  although 
the  text  comprises  less  than  250  octavo  pages, 


of  WINDOW  LIGHTS.     By 

Temple,  Esq.,  Barrister  at  Law. 

the  subject  is  quite  exhaustively  treated.  To 
solicitors  the  volume  will,  we  think,  be  par- 
ticularly servicertble.  Armed  with  the  work 
we  have  now  reviewed,  the  practitioner  wUI  be 
in  a  fair  way  to  cope  successfully  with  the  most 
exigent  client  who  comes  to  consult  him  about 
his  windows."— £o/ict/ors'  Journal, 

"  This  subject  has  acquired  a  general  com- 
mercial interest,  and  a  clear  concise  work 
upon  it  is,  at  this  time,  very  opportune.  Mr. 
Latham's  treatise  on  the  Law  of  Window 
Lights  appears  to  supply  in  a  convenient  form 
all  the  information  which,  in  a  general  way, 
may  be  required.  The  text  throughout  is 
lucid  and  is  well  supported  by  precedents.** — 
Building  Newi. 

**  Mr.  Latham  has  done  well  in  providing  a 
new  treatise  on  the  subject,  and  setting  forth 
some  of  the  more  recent  decisions  of  our 
courts.  It  is  well  arranged  and  clearly  written. 
We  recommend  the  book."— BsiiMer. 


Tudor's  Law  of  Charitable  Trusts. — Second  Edition. 

Post  8vo.,  18«.  cloth. 

THE  LAW  OF  CHARITABLE  TRUSTS;  with  the  Statutes 
to  the  end  of  Session  1870,  the  Orders,  KegDlations  and  Instructions,  issued 
pursuant  thereto :  and  a  Selection  of  Schemes.  By  Owen  Da  vies  TuooRy 
Esq.,  of  the  Middle  Temple,  Barrister-at-Law ;  Author  of  *'  Leadinju^  Cases  in 
Equity;"  ^*  Real  Property  and  Conveyancing;"  &c.    Second  Edition. 

No  living  writer  is  more  capable  than       compiled."— iSo/ieitors'JofinM/. 


Mr.  Tudor  of  producing  such  a  work:  his 
Leading  Cases  in  Equity,  and  also  on  the 
Law  of  Real  Property  Jiave  deaerredly  earned 
for  him  the  hignest  reputatlMi  aa  a  learned, 
careful  and  Judicious  text-writer.  We  have 
only  to  add  that  the  index  if  very  caxefully 


mpiie< 

"  Mr.  Tudor**  excellent  little  book  on  Ch*- 
riUble  Trusti.  It  is  in  all  ntpcwts  the  text- 
book fbr  the  lawyer,  aa  well  m  a  band-book  fbr 
reference  by  tnutees  and  otbera  ennftd  ia  the 
management  of  cbaritiei."— £«»  Timtt, 
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Oaius's  Roman  Law,  by  Tomkms  and  Lemon. 

Complete  in  1  vol  8vo.,  27«.  cloth  extra. 
{Dedicated  by  permUiion  to  Lord  Chancellor  Hatherlcy,) 

THE  COMMENTARIES  OF  GAIUS  ON  THE  ROMAN 
LAW :  with  an  Engh'sh  Translation  and  Annotations.  By  Fbrderick  J. 
Tom  KINS,  Esq.,  M.A.,  D.C.L.,  and  William  George  Lemon,  Esq.,  LL.B. 
Barristers  at  Law,  of  Lincoln's  Inn. 


*'  We  congratulate  the  authori  on  the  pro- 
duction of  a  work  creditable  alike  in  its  in« 
reption  and  its  progress.  The  translation  Is 
on  the  whole  satisfactory:  the  annotations  are 
often  valuable  and  compiled  from  trustworthy 
sources." — Law  Journal, 

"  They  have  done  a  good  serylee  to  the  study 
of  Roman  Law,  and  deserve  the  thanks  of 
those  who  take  an  interest  In  legal  literature.** 
—SoUeiior^  Journal. 

**  After  B  careftil  perusal  of  the  present 
work,  we  feel  bound  to  speak  In  the  highest 
terms  of  the  manner  in  which  Mr.  Tomklns 
and  Ifr.  Lemon  have  executed  their  task. 
We  have  no  hesitation  in  pronouncing  the 
work  to  be  a  most  valuable  contribution  to 
juristical  learning,  and  we  unhesitatingly 
rrcommend  its  careful  perusal  to  all  students 
of  Roman  Law.'* — Law  Magazine. 

**The  translation  is  carefully  executed,  and 
the  annotations  show  extensive  knowledge  of 
the  Roman  Law.*' — Atkenaum, 


"The  book  Is  in  every  respect  one  of  the 
most  valuable  contributions,  from  an  Eng- 
lish source,  to  our  legal  literature  which  the 
last  half  century  has  witnessed.**— £itttfi6«ffvA 
SrtiUng  CcurxuU. 

"  The  want  of  an  edition  of  the  Commen- 
taries of  Gains  for  English  students  has  now 
been  supplied  by  Dr.Tomkins  and  Mr.  Lemon 
in  a  manner  which  leaves  nothing  to  be  de- 
sired. The  translation  of  the  Latin  text  is 
excellent;  and  the  notes,  upon  which  the 
value  of  the  work  mainly  depends,  are  full  of 
the  most  ample  learning  upon  the  matter  of 
the  text.*'— /risA  Law  Time*. 

"  This  is  the  first  time  that  the  text  of  Gaius 
has  been  translated  into  English,  and  it  is 
remarkably  well  done  by  Messrs.  Tomkins 
and  Lemon  in  the  part  before  us,  who  have 
also  enriched  the  text  by  many  valuable 
notes.**— .^oip  Examination  Reporter, 


Phillimore's  Commentaries  on  International  Law. 

4  vols.  8vo.,  5/.  \ot,  cloth. 

COMMENTARIES  on  INTERNATIONAL  LAW.    By  the 

Right  Hon.  Sir  Robert  Phillimobe,  Knt.,  now  Judge  of  the  High 
Coart  of  Admiralty  of  England. 

*•*  Vol.  1,  meond  edition^  price  25<.,  Vol.  2,  teeond  edUion,  price  2S«.,  Vei.  S,  price  82s.,  Vol.  4, 
price  SOs.,  may  be  had  eeparately  to  complete  eets,  or  the  work  moff  be  had  eomplde  in  four  Vol*., 
price  51.  m*.  cloth. 

Extract  from  Pamphlet  on  "American  A'eutralUy,"  by  Gxoaox  Bbmi*  (Boiton,  U.8.).—**SIt 
Robert  PhiUlmore,  the  present  Queen*s  Advocate,  and  author  of  the  most  comprehensive  and 
■ystematic  '  Commentary  on  International  Law  *  that  England  has  produced." 

"The  authority  of  this  work  is  admittedly 
great,  and  the  learning  and  ability  displayed 
in  its  preparation  have  been  recognized  by 
writers  on  public  law  both  on  the  Continent  of 
Europe  and  in  the  United  SUtes.  With  this 
necessarily  imperfect  sketch  we  must  conclude 
our  notice  of  the  flrf>t  volume  of  a  work  which 
forms  an  important  contribution  to  the  litera- 
ture of  public  law.  The  book  is  of  great  utility, 
and  one  which  should  And  a  place  in  the  library 
of  every  civilian."— i^w  Magaxine. 

**  We  cordially  welcome  a  new  edition  of 
vol.  I.  It  is  a  work  that  ought  to  be  studied 
by  every  educated  man,  and  which  is  of  con- 
stant use  to  the  public  writer  and  statesman. 
We  wish,  indeed,  that  our  public  writers  would 
read  it  more  abundantly  tiian  they  have  done, 
ms  they  would  then  avoid  serioas  errors  in  dis- 
eutsing  fbreign  questions.  Any  general  erlti- 
dsm  of  a  book  which  hii  been  received  as  a 
standard  work  would  be  superfluous ;  but  we 
may  remark,  that  whilst  Sir  Robert  strictly  ad- 


heres to  the  canons  of  legal  authorship,  and 
never  gives  a  statement  without  an  authority 
or  offers  a  conclusion  which  is  not  manifestly 
deducible  from  esUblished  facts  or  authorita- 
tive utterances, yet  so  lucid  Is  his  style,  we  had 
almost  said  so  popular,  so  clear  is  the  enunci- 
ation of  principles,  so  graphic  the  historical 
portions,  that  the  book  may  be  read  with  plea- 
sure as  well  as  profit.  It  will  not  be  out  of 
filace  to  further  remark,  that  the  arrangement 
»  excellent,  the  table  of  contents,  the  list  of 
authorities  are  complete,  and,  therefore,  these 
Commentaries  are  singularly  handy  for  refer« 
ence.  Altogether  this  work  is  a  witness  to  th« 
seal,  industry  and  abUity  of  Sir  R.  FhiUimore. 
It  will  not  only  be  read  at  home,  but  also  In  th« 
United  States,  and  it  cannot  fUl  to  smooth  th« 
way  for  the  thorough  tntemational  understand- 
ing between  England  and  Amorlea  that  the  true 
men  of  both  countries  so  ardently  deshre.'*'* 
LetwJournaL 
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Christie's  CrabVs  Conveyancing.— Fifth  Edit,  by  Shelford. 

Two  vols,  royal  8vo.,  3/.  cloth. 

CRABB'S  COMPLETE  SERIES  of  PRECEDENTS  in. 
CONVEYANCING  and  of  COMMON  and  COMMERCIAL  FORMS 
in  Alphabetical  Order,  adapted  to  the  Present  State  of  the  Law  and  tlie 
Practice  of  Conveyancing ;  with  copious  Prefaces,  Observations  and  Notes 
on  the  several  Deeds.  By  J.  T.  Curistir,  Esq.,  Barrister-at-Law.  The 
Fifth  Edition,  with  numerous  Corrections  and  Additions,  by  Lbokabd 
Shslford,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 


*»*  This  Work,  tohich  embrace*  both  the  Principle*  and  Practice  of  Convtyaneingy  contain*  liixwise 
every  description  qf  Instrument  wanted  /or  Commercial  Purposes. 

General  Table  of  Heads  of  Prefaces  and  Formi. 

Abstracts. — Accounts. — Acknowledgments. — Acquittances. — Admittances. — Affidavits,  Affir- 
mations or  Declarations. — Agreements  :  to  leiinqulsh  Business :  to  Guarantee :  for  a 
Lease:  before  Marriage:  for  a.Panition:  between  Principal  and  Agent:  for  the  Sale  and 
Purchase  of  Estates:  for  Sale  of  Copyhold  E«(tates :  for  Sale  of  Leaseholds:  for  Sale  of 
an  AdvowRon. — Annuity  :  secured  on  Copyholds. — Annuities :  Asslgments  of.— Appoint- 
ments: of  Guardians. — Apportionment.— Apprenticeship :  to  the  Sea  Service :  to  an 
Attorney  :  Assignment  of. — Arbitration  :  Award. — Assignments :  Bonds :  Leases:  Patents  : 
Pews  :  Policies  of  Insurance  :  Reversionary  Interests. — Attestations.— Attornments.— 
Auctions  :  Particulars  of  Sale. — Bargains  and  Sales :  of  Timber. — Bills  of  Sale  of  Goods. 
—Bonds :  Administration  :  Receiver  pending  Suit :  Post  Obit :  Stamps  on. — Certificates. 
— Composition :  Conveyances  in  Trust  for  Crediton.— Conditions :  of  Sale. — Confirmations. 
— Consents. — Copartnership:  Dissolution  of  Copartnership. — Covenants:  Stamps  on:  for 
Production  of  Title  Deeds. — Declarations. — Deeds:  I.  Nature  of  Deeds  in  General:  II. 
Requisites  of  a  Deed:  III.  Formal  parts  of  Deeds:  IV.  Where  a  Deed  is  necessary  or 
otherwise:  V.  Construction  of  Deeds:  VI.  Avoiding  of  Deeds:  VII.  Proof  of  Deeds: 
VIII.  Admission  of  Paroi  Evidence  as  to  Deeds:  IX.  Possession  of  Deeds  :  X.  Stamp 
Duty  on  Deeds. — Defeasances. — Demises — Deputation. — Disclaimers.— DisentailingDeedii. 
—Distress :  Notices  of. — Dower. — Enflranchisements. — Exchanges. — Feoffments.— Further 
Charges. — Gifts.— Grants.— Grants  of  Way  or  Road.— Indemnities.— Leases  .  I.  Nature 
of  Leases  in  General:  II.  Requisites  to  a  Lease:  III.  Parts  of  a  Lease:  IV.  Incidents  to 
a  Lease :  V.  Stamps  on  Leases. — Letters  of  Credit. — Licences. — Mortgages  :  of  Copyholds : 
of  Leaseholds:  Transfer  of:  Stamp  Duty  on. — Notes,  Orders,  Warrants,  frc. — Notices:  to 
Quit. — Partition. — Powen :  of  Attorney.— Presentation. — Purchase  Deeds :  Conveyance  of 
Copyholds :  Assignments  of  Leaseholds:  Stamps  on. — Recitals. — Releases  or  Conveyances : 
or  Discharges.— Renunciations  or  Disclaimers.— Resignations. — Revocations. — Separation. 
—Settlements :  Stamp  Duty  on.— Shipping :  Bills  of  Lading :  Bills  of  Sale :  Bottomry 
and  Respondentia  Bonds:  Charter  Parties.— Surrendera.—WUIs:  1.  DeQnI*ion  of  Will  and 
Codicil :  2.  To  what  Wills  the  Act  7  Will.  4  ft  1  Vict.  c.  26  does  not  apply:  S.  What  msy 
be  disposed  of  by  Will :  4.  Of  the  capacity  of  Persons  to  make  Wills :  5.  Who  may  or  may 
not  be  Devisees ;  6.  Execution  of  Wills :  7.  Publication  of  Wills :  8..  Revocation  of  Wills : 
9.  Lapse  of  Devises  and  Bequests:  10.  Provisions  and  Clauses  in  Wilis:  11.  Construction 
ofWUls. 


From  the  Law  Times. 
'*  The  preparation  of  it  coald  not  hare  been  con- 
fided to  more  able  hands  than  those  of  Mr.  Shel* 
ford,  the  veteran  suthority  on  real  property  law. 
With  the  industry  that  distinguishes  him  he  has 
done  ample  justice  to  his  task.  Id  carefulness  we 
have  in  him  a  second  Crabb,  in  erudition  Crabb's 
superior  ;  and  the  result  is  a  work  of  which  the 
onirioal  author  would  have  been  proud,  could  it 
have  appeared  under  his  own  auspices.  It  is  not 
a  book  to  be  quoted,  nor  indeed  could  iu  merits  t>e 
exhibited  by  quotation.    It  is  essentially  a  book  ot 

f  practice,  which  can  only  be  described  iu  rude  out- 
ioe  and  dismissed  with  applause,  and  a  recom- 
mendation of  it  to  the  notice  of  those  for  whose 
service  it  has  been  so  laboriondy  compiled." 

From  the  Solicitors*  Journal. 
**  The  collection  of  precedentscootaioed  io  these 
two  volumes  are  all  that  could  be  desired,  'lltey 
are  particularly  well  adapted  Tor  Solicitors,  beiug 
of  a  really  practical  character.  They  are  mora- 
over  free  from  the  useless  rapetitlons  of  common 
forms  that  ao  much  incraase  the  bulk  and  expense 
of  some  collections  that  we  could  name.  Wekoow 
not  of  any  collection  of  cooveyancing  precedenu 
that  would  make  it  so  possible  for  a  tjro  to  pat 
together  a  presentable  draft  at  an  exigency,  or 
which  an  more  handy  in  every  respect,  tveo  for 


the   experienced  draAsman.    Mr.  Shelford  has 

E roved  himself  in  this  task  to  be  not  uuworthy  of 
is  former  reputation.  To  those  familiar  with  his 
other  works  it  will  be  a  sufficient  recommendation 
of  this." 

From  the  Law  Magazine  and  Review. 
*'  To  this  important  psrt  of  his  duty— the  ramo- 
delling  and  perfecting  of  the  Forms— even  with 
the  examination  which  we  have  already  been  able 
to  afford  this  work,  we  are  able  to  affirm,  that  the 
learned  -editor  has  been  eminently  successful  and 
effected  valoable  imprnvements.** 

^roas  the  Law  Chronicle. 
**  It  possessesone  distinctive  featura  in  devoting 
more  attention  than  usual  in  such  works  to  forms 
of  a  commercial  natura  We  are  satisfied  rrom 
an  examination  of  the  present  with  the  immediately 
preceding  edition  that  .Mr.  Shelford  has  very  con- 
siderably improved  the  character  of  the  work, 
both  in  the  prafaces  and  in  the  forms.  On  the 
whole  the  two  volumes  of  Crabb*s  Precedents,  as 
edited  by  Mr.  Le<»ard  Shelford.  will  be  found 
extramelynsefnl  in  a  solicitor's  office,  preseatiog 
a  large  amount  of  real  prtmrty  learning,  with 
▼err  nnmerona  preeedents :  indeed  we  know  of  ao 
book  soiustly  entitled  totne  appellatloa  of*  handy* 
•a  the  fifth  edition  of  Mr.  Crabb**  Piteedenu.** 
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Mosely'B  Articled  Clerks'  Handy-Book. 

12mo.,  7(.  clotb. 

A  PRACTICAL  HANDY-BOOK  of  ELEMENTARY  LAW, 

derigned  fur  tlie  dk  of  Articled  Clerka,  with  a  Couneof  Study  aiul  Hints  on 

Readiug  for  the  Intermediate  and  Final  Examiaationi.    By  M.  S.  MosKLr, 


Solicitor,  Clifford's  Inn  Prizeman,  M.  T.  1867. 


Boose's  Copyhold  Manual. — Third  Edition. 

12ma,  lOt.  Sd.  clolb. 
THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 
giving  the  Law,  Practice  and  Forme  in  EnfranchiBements  at  Common  Law 
and  under  Statute,  and  in  Commutationa  ;  with  the  Values  of  EnfranchiK- 
menls  from  the  Lord's  various  Rights :  th«  Principles  of  Celcnlstion  being 
clearly  explained,  and  made  practical  by  numerous  Rules,  Tables  end 
Examples.  Also  ail  the  Copyhold  Acts,  end  eeveral  other  Siatutes  and 
Notes.  Third  Edition.  By  R01.U  RonsB,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law,  Author  of  "  The  Practical  Coaveyaucer,"  &c. 

norld  vUVfTHI  silk  ptHinn  k  nev   ud   in. 


>r,  ■dapuDB  t  fivefold   divi»iM;— I.  J_,  ^., —  ,_ .,   — , 

«  T^ordt,  Menrda  mud  CopTholdtn.   s.  work M irraBlprftctiol ^ilii 

nUivmBticu  con'^dtntiDo  of  (ha  Sqtgcct  and  jatBfD.    wa  GBB  riHl 

It  Dctaili,  with  Kii]«,'J'abltl  ud  tirnm.  biDdlbilTolBiDcb  [bajils».M«» 

■ccHnalyiepHObunliutaldbtftin.  "  hiti>7Ea>t*cr,  ihu  copyiEal 

tr  H^ntt  (ba  nli>Ki :  th»T  liw  lo  r'  ■'-  ' -- 


I  jmuXhiaiHr.IlK  lUiord 
>t*cr,  ihu  copylfalil  icnua  an 

tij  e«iFtxtd>i.»  fmbsldi.  Ur. 
[H.il1  daobll™  heprodidl..  oir 


Shelford's  Sncceaaion,  Probate  and  Legacy  Duties. 
Second  Edition. 

12nio.,  16(.  cloth. 

THE  LAW  relating  to  the  PROBATE,  LEGACY  and 
SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and  SCOTLAND, 
including  all  the  Statutes  and  the  Decisione  on  those  Subjects:  with  ForniB 
and  OHicinl  Regulations.  By  Leonard  Skelford,  Esq.,  of  the  Middle 
Temple,  Borrister-at-Law.  The  Second  Edition,  with  many  Alterations  and 
Additions. 

Mr.SWford  huMmrdiBilT  pTinKd  Wi  wort       inptmnMiooirwidirn,    l»™«rliiliiir«b«ii 

dMljM*!"^-*(«lim"/Ii™3"''      "'   "'  ™ii'i?.liol^M°r"sh.llorf'ilmgk™w1II'ril 

"Onfl  of  Ibr  moat  OHfal  aod  popnTar  of  his  ni  to  be  Iba  b*il  ftBd  moil  cAmpkla  wort  cmhia 
IVjdnctLoH.  and  balDf  Do*  ihc  U1L  book  on  LD*       ulrtma Ij  latrlcaU  M.^t<t."—LMm  Mtgnimt, 
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■0 


's  Law  of  Master  and  Servant. 

12mo.  6t,  cloth. 

THE  MASTER  AND  SERVANT  ACT,  1867  (30  &  31  Vict, 
c.  141),  with  an  Introduction,  copious  Notes,  Tables  of  Offences,  and  Forms 
of  Proceedings,  prepared  expressly  for  this  Work.  By  James  £.  Davis, 
Esq.,  Barrister  at  Law,  Stipendiary  Magistrate,  Stoke-upon-Trent. 

%*  Betide*  (he  Ad  and  copious  Notes^  Introduction^  and  a  variety  of  Forms  of  Summons^  Orders, 
Convictions^  Recognuanees^  vtc,  specially  prepared  for  this  vort^  Tables  hare  bem  framed 
dUusifying  all  the  offence*  tcithin  the  jurisdiction  of  Justices.  Jt  is  hoped  that  this  iciU  be  found 
usi^ulf  not  only  to  iic^fistrate*  cmd  their  Clerk*,  but  to  the  Legal  IVqfcssion  generally^  for  in 
eoneequence  of  the  new  Act  not  de*crihing  the  offence*,  but  nterely  referring  to  a  schedule  of 
aevenieen  former  Act*,  it  i*  very  d^jficuU  to  say  tehat  case*  are  or  are  not  within  the  purview  qf 
the  new  Act.  The  deci*ion*  of  the  Superior  Qmrts,  so  far  as  they  are  applicabte  to  the  preteni 
laWf  are  also  given. 


Woolrych's  Law  of  Sewers. — ^Third  Edition. 

8vo.,  12«.  cloth. 

A  TREATISE  of  the  LAW  of  SEWERS,  including  the 
DRAINAGE  ACTS.  By  Humphry  W.  Woolrych,  Serjeant  at  Law. 
Third  Edition,  with  considerable  Additions  and  Alterations. 

"  Two  editions  of  it  have  been  speedily  ez- 
hsutted,  and  a  third  called  for.  The  author 
te  an  accepted  authority  on  all  subjects  of  this 
class."— Xow  Time*. 

*'  This  is  a  third  and  greatly  enlarged  edition 
of  a  book  which  has  already  obtained  an  esta- 
blished reputation  as  the  most  complete  dis- 
russion  of  the  subject  adapted  to  modem 
times.  Since  the  treatise  of  Mr.  Seijeant 
CaUii  in  the  early  part  of  the  17th  century, 


no  work  filling  the  same  place  has  been  added 
to  the  literature  of  the  Profession.  It  is  a  work 
of  no  slight  labour  to  digest  and  arrange  this 
mass  of  legislation ;  this  task,  however,  Mr. 
Serjeant  Woolrych  has  undertaken,  and  an 
examination  of  his  book  will,  we  think,  con- 
vince the  most  exacting  that  he  has  fully 
succeeded.  No  one  should  attempt  to  meddle 
with  the  Law  of  Sewers  without  its  help." — 
Solicitor^  Journal, 


Grant's  Law  of  Corporations  in  Oeneral. 

Royal  8vo.,  26t.  boards. 

A  PRACTICAL  TREATISE  on  the  LAW  of  CORPORA- 
TIONSin  GENERAL,  as  well  Aggregate  as  Sole;  including  Municipal 
Corporations ;  Railway,  Banking,  Canal,  and  other  Joint-Stock  and  Trading 
Bocues;  Dean  and  Chapters;  Universitieis ;  Colleges;  Schools;  Hospitals; 
with  quasi  Corporations  aggregate,  as  Guardians  of  the  Poor,  Churcli- 
wardens,  Churchwardens  and  Overseers,  etc. ;  and  also  Corporations  sole,  as 
Bishops,  Deans,  Canons,  Archdeacons,  Parsons,  etc.  By  Jambs  Grant, 
Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 


'  \y  ^-^  x/  ^.  \  •  v/   .*  \^  \/  \rf  * 


J.  Chitty,  jun's.  Precedents  in  Pleading. — Third  Edition. 

Complete  in  One  Vol.  Royal  8vo.,  38«.  cloth. 

J.  CHITTY,  JuNS.  PRECEDENTS  in  PLEADING;  with 
copious  Notes  on  Practice,  Pleading  and  Evidence.  Third  Edition.  By 
the  late  Tompson  Chitty,  Esq.,  and  by  Leofrio  Temple,  K.  G.  Wil- 
UAMS,  and  Charles  Jeffert,  Esquires,  Barristers  at  Law.*  (Part  2 
may,  for  the  present,  be  had  separately,  price  18<.  cloth,  to  complete  sets.) 

its  usrfalneM,  as  heretofore,  will  be  foand  not  to 
l>e  confined  to  the  chamlicrs  of  the  special  p.eeaer. 
but  to  b«  of  a  more  extended  chsrecur.  To 
those  who  knew  the  worlt  of  old  no  reeoaaaModa- 
tion  is  wanted,  to  those  yoonter  Biembers  of  the 
profession  who  hare  not  tliat  privilege  we  wooid 
Sttffftest  that  they  should  at  oooe  asakt  its  ao> 
qaaintance.**— Lew  Jeunai, 


'i'his  valaable  and  oaefol  worli  is  ucouf  ht  down 
to  the  present  time,  altered  in  acoordance  with 
the  ca-ae  and  statutes  now  in  force*  Great  care 
lias  been  eapended  by  the  competent  editors,  and 


ih 


MESSRS.  BUTTERWOHTH,  7,  FLEET  STREET,  E.C.        23 

Seiiven's  Law  of  Copyholds.— Sth  Edit,  by  Stalman. 

Abridged  in  1  vol.  royal  Sto^  £1 :  10..  cloth. 
A  TREATISE  ON  COPYHOLD,  CUSTOMARY  FREE- 
HOLD  and  ANCIENT  DEMESNE  TENURE,  with  the  JuriBtliction  of 
Courts  Baron  end  Courts  Leel.  By  Joan  Somitbit,  Serjeaot  at  Laiv. 
Fifth  Edition,  containing  ret'erencei  to  Caget  and  Slatntea  to  1867:  By 
Hknby  Stalkan,  of  tbe  Inner  Temple,  Esq.,  Barriiter  at  Law. 

"  NoUwytr  tiio  H«Drbvtrlhc  *ord  *copt-  IkilT  b  cf  luury  Vera  ikoi  only  1  iiHodaiNl  woA 
k«ld'  vittaaal  uioelaiiua  wjih  it  thv  DUb«  of  tout  om  ot  ubiDiirtuhibla  ADLhcuHr.  ud  in  ku 
SflrivcB.  wiiua  bAnk  bu  Dcea  alwiyi  istHiutd       pbk^  ibi  pmfDi  vrnvniioD  liu]c»v*dftU[MI 

nnb.    ifnul  >  nwmuuJM  gf  (Ik  uhk  Tot  All  iluii  ti  Hrioirr  w  •»  li,  IhH  ia  Dm jm- 

•  iud  nil-slwiil,  >rier  <h>  ninafi  of  ■  litlia  trot  tdtltoo  of  Scrlin  nn  Copibsldi  Ut.  SbI- 

GoniiisuIloD.  it  coniwllfd  hf  Iba  ■•(lilaun.  nan  bH  SBliud  what  it  vaa  aatlaat  M  maiB, 

IkJalnulWTlll  liua  nana  sriu  DiifuliMHtDliia  ud  iDHTttd    ahal    It   wai   DHauai;    id    add. 

MlltlUn  111  the  rsunli)'."— l«l  Timli,  VnlW  capiboldi  haia  dltanp«rrd  siutI*.  It  <> 

VBilr.   Sci^iu'du  Cop/tasldi  baa  fin  auctiT       leai^."—Ija-°Jiiiiiwtl.  "" 


Davis's  Law  of  Begistration  and  Elections. 

One  amalt  12nio.  toL,  IGi.  ctalh. 

MAN-UAL  OF  THE  LAW  AND  PRACTICE  OF  ELEC- 
TIONS AND  REGISTRATION.  Comprisicig  all  the  Statutet,  with  Notea 
and  Introduction,  and  a  Supplement  containing  the  Cases  on  Appeal 
down  to  1809,  tLe  Jtulra  relatin|c  to  Election  Petitions,  and  a  eomplets 
Index  to  the  whole  Work.  By  James  Edwabk  Davis,  Esq.,  BBrriiler 
at  Law,  Author  of  *'  Manuitl  of  Practice  and  Evidence  in  tbe  County 
CourtH,"  &c. 

ditUaad  Daui!IUta"o['(b'a°a'u™aV>wbiclii£a       j«;i!n°bt>>  iw bt>l»Uiu  iDLghUnuumtod- 
HafoiiD  Aa  oflMl  baibniihiiatociiHuiu."       li|;  Ibit  nsrk."— ^>AciV>rj' Jaairu/. 

"  Wa  Ihiab  thia  tbt  bctl  or  the  now  Dnmcrciiiii  ihan  J<t.  Davit, and  Ibe  boob  baioia  aa  an**  w 

■mrfca  oa  tbit  tatiicel.    It  haa  a  tttu  adTaniata  pouaai  ibt  onaUtiaa  aaitniial  to  a  uBidi  la  ■ 

!■  k»  airaagtmaat  ovar  Ihww  whirl  an  manlr  diacbarsa  dF  Ibfir  dallai  I7  tlla  oftpiala,    Tb* 

^_ j..i r L-  — Li:_k-j  fc-/ — .1 .  — ■— na  of  Ur-Davia^a  worb  ia  tmt  aiinl»lB."— 


Browning's  Bivoree  and  Matrimonial  Caoses  Practice. 

Poic  Svo.,  ii.  cloth. 
THE  PRACTICE  and  PROCEDURE  of  the  COURT  for 
DIVORCE  and  MATRIMONIAL  CAUSES,  including  the  Acta,  Huletp, 
Orders,  copious  Notes  of  Cases  and  Forms  of  Prautkal  Proceedings, 
^viih  Tables  of  Fees  and  Bills  of  Costs.  By  W.  Ernst  Browhiho,  Esq.,  of 
the  Inner  Temple,  Barrister- at' Iaw. 


Brandon's  Law  of  FtHreign  Attachment. 

Svo.,  14*.  cloth. 

A  TREATISE  upon  the  CUSTOMARY  LAW  of  FOREIGN 

ATTACHMENT,  aod  ihe  PRACTICE  of  the  MAYOR'S  COURT  of  tbe 
CITY  OF  LONDON  therein.  With  Forms  of  Procedure.  By  WooD- 
THOfiPX  Bbamdok,  Esq.,  of  tbe  Middle  Temple,  Barriiter-at-Lair. 
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1. 

Oke's  Magisterial  Synopsia  ;    a  Practical  Guide  for 

Mmgistrates  their  Clerks^  Attornies,  and  Constables;  Summary  Convictions  j 
mnd  Indictable  Otfeiices,  with  their  Penalties,  Punishnients,  Procedure,  &c., 

beimff   alpfiabeticuU^   and   tahularlv    arranged:    with  a  Copious    Index.  i 

Ekctnth  Edition^  much  enlarged,    by  Gborgr  C.  Okr,  Chief  Clerk  to  the  j 

Lord  Mayor  of  London.     In  H,  vols.     dvo.     635.  cloth.  i 

**  The  tenth  edition  of  this  Ttliuhle  compendium  of  mag'iterial  law  makes  Iti  appearance  in 
two  Tolumei,  a  (:reat  iuiprnvrment  for  convenience  of  reference  upon  the  >icgle  bulky  volume 
of  the  former  eduUmft.  The  position  «  hich  the  work  has  gained  and  the  growing  demand  for  it 
arc  »kiown  l»>  the  tact  that  a  ninth  edition  was  published  so  lately  as  1866.  In  accordance  with 
the  suggestion  ni»de  to  Mr.  Oke,  the  prrsent  edition  has  been  prepared  and  Issued  immediately 
after  the  fourth  edition  of  its  equally  u^^eful  companion  the  Magisterial  Formulist.  The  caieful 
and  conscientious  treatment  which  Mr.  Oke  always  bestows  upon  whatever  he  takes  in  hand, 
entitles  him  to  full  credit  when  he  says  that  *  many  titles  have  been  enlarged,  much  new  matter 
incrrted,  and  a  variety  of  minute  improvemenis  made  in  thereferences,  upon  all  of  which  1  have 
bestowed  my  pers<»al  atteoiion  and  utmost  care.*" — Zow  Moijaxine. 

2. 

Oke's  Magisterial  Formalist;  being  a  Complete  Col- 
lection of  Forms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter 
Souons,  and  in  Parochial  Matters,  by  Magistrates,  their  Clerks,  Attomiea 
and  Constables.  By  Gborob  C.  Oke,  Author  of  *^The  Magisterial 
Synopsis,"  &c    Fourth  Edition^  enlarged  and  improved.    8vo.    38f.  cloth. 

**  This  work  is  too  well  known  to  need  eulogy.  It  is  in  universal  use  in  magistrates'  courts ; 
It  has  been  out  of  print  for  some  time,  and  a  new  edition  was  urgently  required.  We  believe 
that  Mr.  Oke  purposely  delayed  it  thai  it  might  be  made  eontemporaneoui,  or  nearly  so.  with 
the  Synopsis.  The  contents'are  brought  down  to  the  end  of  last  year,  and  consequently  it  in- 
cludes all  the  forms  required  by  the  new  statutes  and  decisions  of  the  six  years  that  have  elapsed 
since  the  publication  of  the  third  edition.  It  is  a  book  that  has  been  known  to  long,  and  so 
cxtcBsively,  that  no  further  description  of  it  ia  needed  Dow.**~l4i«  Tktne*, 

3. 

Oke's  Handy  Book  of  the  Game  and  Fishery  Laws; 

containing  tlie  whole  Law  as  to  Game,  Licences  and  Certificates,  Poaching 
Prevention,  Trespass,  Rabbits,  Deer,  Dogs,  Birds  and  Poisoned  Grain 
throughout  the  United  Kingdom,  and  Private  and  Salmon  Fisheries  in  Eng- 
land. Systematically  arranged,  with  the  Acts,  Decisions,  Notes,  Forms, 
Suggestions,  &c.  bv  (iRobgb  C.  Okb,  Author  of  *^The  Magisterial 
Synopsis,"  &c.    Second  Edition.    12mo.    10<.  6(/.  cloth. 

**  Mr.  Oke's  name  on  a  title  page  Is  a  guarantee  for  at  least  a  tboronghly  jyrarMni/  work.  He 
knows  precisely  what  is  wanted,  and  he  supplies  it.  The  arrangement  ia  new  and  very  eonve* 
nient.  It  ia  what  it  prufesses  to  be,  a  handbook  for  the  sportsman  and  hia  legal  adviser."— Zow 
Timeu 

4. 

Oke's  Law  of  Turnpike  Roads ;  comprising  the  whole 

of  the  General  Acts  now  in  force,  including  those  of  1861 ;  the  Acts  as  to 
Union  of  Trusts,  for  fadlitatingArrangements  with  their  Crediton,  as  to  the 
interference  by  Railways  with  Roads,  Uieir  non-repaur,  and  enforcing  contri- 
butions from  Parishes,  &c.,  practically  arranged.  With  Cases,  oopioai 
Notes,  all  the  necessary  Forms,  and  an  elaborate  Loidez,  kc  By  Gbobob 
C.  Okb.    SecandEdiAm.    13mo.    ISt-cloUu 

**  All  Mr.-Oke*s  worka  are  well  done,  and  hia  'Turnpike  Lnwa  *  ia  an  admlnble  raeeimen  of 
the  class  of  books  required  for  the  guidance  of  ma<isimtca  and  ktal  niaeUtiooan  m  coaniry 
diatricta.'^-Aofirtfon'yevnM/.  -•     r- 


MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.  C.        25 


Shelford's  Law  of  BailwaTB.^Fourth  Edition  by  Glen. 

In  2  thick  Tola,  royal  8*0.,  63(.  clotli. 

SHELFORD'S  XAW  of  RAILWAYS ;  containing  the  whole 
of  tb<:  Statute  Lnw  for  the  Regulation  of  RailwHyi  in  England,  ScoUand 
and  Ireland:  with  copious  Notes  of  Decided  Cases  upon  the  Slalutee,  !&• 
iroduction  to  the  Law  of  Railways,  and  Appendix  of  Ofiicial  Document*. 
Fourth  Edition.  By  Wiluah  Cum<ihq&&u  Glen,  Barrister- at- Law, 
AutLor  of  the  "  Law  0 
Government,"  &c. 


Highways,"  "  Law  of  Public  Health  and  Local 
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Olen's  Poor  Law  Orders.— Seventh  Bdition. 


Poji  8 


,  21..  cloih. 


The  GENERAL  CONSOLIDATED  and  oiher  ORDERS  of 
the  POOR  LAW  COMMISSIONERS  and  the  POOR  LAW  BOARD; 
with  explanatory  Notes  elucidating  tlie  Orders,  Table*  of  Sutotes,  Cases 
and  Index  to  the  Orders  and  Cases.  By  W.  C.  Olbm,  Esq ,  Barrister  at 
Law.    Seventh  Edition. 
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Chadwick's  Probate  Court  Manual. 

Royal  8vo.,12«.  cloth. 

EXAMPLES  of  ADMINISTRATION  BONDS  for  the 
COURT  of  PROBATE;  exhibiting  the  Principle  of  various  Grants  of 
Administration^  and  the  correct  Mode  of  preparing  the  Bonds  in  respect 
thereof;  also  Directions  for  preparing  the  Oaths,  arranged  for  practical 
utility.  With  Extracts  from  the  Statutes ;  also  various  Forms  of  Affirmation 
prescribed  by  Acts  of  Parliament,  and  a  Supplemental  Notice,  bringing  the 
work  down  to  186d.  By  Sahubl  Chaowick,  of  Her  Majesty's  Court  of 
Probate. 


**  Wc  undertake  to  say  that  the  po^s^Mton  of 
thU  Tolsiue  by  practiiionen  will  prevent  many 
a  hitch  and  awkward  delay,  provoking  to  the 
lawyer  himself  and  diAcult  to  be  satislaciorily 
eiplaiocd  to  tha  clients."— L«a»  MmgmMint  mnd 

**  Mr.  Chadwick's  rolame  will  be  a  necessary 


Eart  of  the  law  library  of  the  practitioner,  for  he 
as  collected  precedents  that  are  in  constant  re- 
quirement. 1  his  is  purely  a  book  of  praciicf. 
but  therefore  the  more  valuable.  It  tells  the 
reader  what  to  do,  and  that  is  the  information 
most  reouired  after  a  lawyer  begins  to  practue." 
—Lmw  Timtti, 


Grant's  Law  of  Banking. — Second  Edition  by  Fisher. 

8vo.  21f.  cloth. 

GRANT'S  LAW  of  BANKERS  and  BANKING  and 
BANKS  OF  ISSUE,  Limited  and  Chartered,  and  Winding-up  ;  Directors, 
Managers  and  Officers ;  and  the  Law  as  to  Cheques,  Circular  Notes  or 
Letters  of  Credit,  Bank  Notes,  Exchequer  Bills,  Coupons,  Deposits,  &c. 
(Appendix  contains  the  Bank  Notes  Issue  Bill,  and  Reasons  for  Bill,  and 
Official  Bank  Returns.)  Second  Edition.  By  R.  A.  Fisher,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law. 

"The  present  editor  has  yery  mach  In- 
creased the  value  or  the  original  work,  a  work 
whose  sterling  merits  had  already  raised  it  to 
the  rank  of  a  standard  text-book."— XawJfa^o- 
zimt. 

*'  No  man  in  the  profession  was  more  com- 
petent to  treat  the  subject  of  Banking  than 
Mr.  Orant.  This  volume  appears  opportunely. 
To  all  engaged  in  the  litigations,  as  well  as  to 
all  legal  advisers  of  Bankers,  Mr.  Grant's  work 
will  be  an  invaluable  assistant.  It  is  a  clear 
and  careful  treatise  on  a  subject  not  alreadv 
exhausted,  and  it  must  become  the  text-book 
upon  it.*' — Law  Timet, 

**  A  Second  Edition  of  Mr.  Grant's  well- 


knowb  treatise  on  this  branch  of  the  law  has 
been  called  for  and  very  ably  supplied  by  Mr. 
Fisher."— Law  Times,  Second  Notice. 

*'  The  learning  and  industry  which  were  so 
conspicuous  in  Mr.  Grant's  former  work  are 
equally  apparent  in  this.  The  book  supplies  a 
real  want,  which  has  long  been  felt  both  by  the 
profession  and  by  the  public  at  large."— /urul. 

**  We  commend  this  work  to  our  readers.  1 1 
Is  at  once  practical  and  intelligible,  and  is  of 
use  alike  to  the  unprofessional  a*  well  aa  the 
professional  reader.  No  bank,  whether  a  pri- 
vate concern  or  a  Join^stock  company,  should 
be  without  It."— if  oNey  Market  Review, 


I 


Paxkinson's  Common  Law  Chamber  Practice. 

12mo.,  7s,  cloth. 

A  HANDY  BOOK  FOR  THE  COMMON  LAW 
JUDGES'  CHAMBERS.  By  Geo.  H.  Parkinson,  Chamber  Clerk  to 
the  Hon.  Mr.  Justice  Byles. 


**  For  this  work  Mr.  Parkinson  is  cmineotly 
q«alified."-%/iirifr. 

*'  it  is  eatremely  well  ealcalatcd  for  the  purpose 
for  whiek  it  is  intended.  Ho  mach  work  is  now 
done  ID  Common  Law  Chambers  by  junior  clerks 
that  snck  A  little  treatise  is  much  wanted.  Mr 
Parkinson  has  performed  his  task  skilfully  and 
with  care.*'->Sb/mr#r«'  JownuU. 

**  The  practice  in  Chambers  has  become  snffi* 
ciently  imDortant  to  call  for  a  treatise  devoted  to 
it,  nor  coiud  a  more  competent  man  for  the  task 


have  presented  himself  than  Mr.  Parkhisoo. 
whoftc  great  experieoce  as  well  aa  iat«lligenc« 
have  lonsr  placed  him  in  the  podtioa  of  an  aatko* 
riiy  on  aU  qatcera  appertainlnc  to  this  peculiar 
but  very  extensive  bnnch  of  Common  Law  Prae- 
tice.**— £«»  TrnM, 

**  Thee  is  much  that  wonld  prove  very  oiefU 
to  the  practitioner  in  Mr.  ParkiDSon'aoompilation, 
and  which,  so  far  as  we  are  aware,  is  not  to  be 
foQod  ia  any  other  book  coileeted  withei|iial 
ciseneas.*'— X«v  MimgrnMim  mmd  Hniem, 
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Bulley  and  Bund's  Bankruptcy  Manual:  with  Supplement. 

12mo.,  16^.  cloth. 

A  MANUAL  of  the  LAW  and  PRACTICE  of  BANK- 
RUPTCY as  Amended  and  Consolidated  by  the  Statutes  of  1869:  with  an 
APPENDIX  containing  the  Statutes,  Orders  and  Forms.  By  John  F. 
BuLLBT,  B.A.y  of  the  Inner  Temple,  Eoq.,  Barrister  at  Law,  and 
J.  W.  WiLLis-BoND,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister  at 
Law.  With  Supplement,  including  the  Orders  to  dOth  April,  1870. 
The  Supplement  may  he  liad  separately j  Is,  sewed, 

**  It  would  be  impossible,  within  our  limits,  to  work  is  completeness,  and  we  ihiuk  we  may  assure 
piece  before  our  readers  any  worthy  resume  of  oar  readers  that  work  so  well  dooe  will  meet  with 
thUeouipleie  Manual.  The  essential  merit  of  the        its  reward."---'Z4n»  Mmgmuut, 

Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.,  10<.  ^d,  cloth. 

A  MANUAL  of  SOLICITORS'  BOOKKEEPING:  com. 
prising  Practical  Exemplifications  of  a  Concise  and  Simple  Plan  of  Doable 
Entry,  with  Forms  of  Account  and  other  Books  relatiug  to  Bills,  Cash,  &c., 
showing  their  Operation,  giving  Instructions  for  Keeping,  Posting  and 
Balancing  them,  and  Directions  for  Drawing  Costs,  adapted  to  a  large  or 
small,  sole  or  partnership  business.  By  W.  B.  Coombs,  Law  Accountant 
and  Costs  Draftsman. 

•«•  Tlu!  various  Account  Books  described  in  the  above  System^  the  forms  of 
which  are  copyright^  may  be  had  from  the  Publishers  at  the  prices 
stated  in  tlie  worUy  page  274. 

**  It  adds  some  excellent  instructions  for  of  complexity,  and  to  be  concise  and  simple, 

drawing  bills  of  costs.     Mr.  Coombs   is   a  without  being  inefficient." — Zair  Journal. 

practical  man,  and  has  produced  a  practical  *'  This  is  not  merely  a  raluable  addition  to 

book."— law  Time*,  the  library  of  every  solicitor,  it  is  a  book  that 

"A  work  in  which  the  really  superfluous  has  every  articled  clerk,  now  that  intermediate 

been  omitted,  and  that  only  which  is  necessary  examinations  embrace  bookkeeping,  will  be 

and  useful  in  the  ordinary  routine  in  an  attor-  read  with  profit  and  benefit  to  himself.     It 

ney's  ofiice  has  been  retained.    He  has  per-  may  be  fairly  said  to  exhaust  the  subject  of 

formed  his  task  in  a  masterly  manner,  and  in  which  it  treats."— &>/teitor«'  Journal, 

doing  so  has  given  the  why  and  the  wherefore  **  Mr.  Coombs'  Manual  of  Solicitors'  Book- 

of  the  whole  iiystem  of  Solicitors'  Bookkeeping.  keeping,  in  oui  opinion,  takes  the  safe  middle 

The  volume  is  the  most  comprehensive  we  re-  course,  between  too  great  intricacy  of  arrange- 

niember  to  have  seen  on  the  subject,  and  from  ment  on  one  side,  and  want  of  detail  and  ex- 

the  clear  and  iutelligible  manner  in  which  the  planation  on  the  other.    Hia  system  can  be 

whole  has  been  worked  out  it  will  render  it  equally  followed  in  a  small  oflSce,  where  a 

unexceptionable  in  the  hands  of  the  student  regular  accountant  is  not  employed,  and  in 

and  the  practitioner."— JLaw  Ma/gazine.  an  ofllce  where  the  staff  is  large.    Solicitors 

**  So  clear  do  the  instructions  appear,  that  a  who  manage  property  will  find  the  specimens 
tyro  of  aVurage  skill  and  abilities,  with  applica-  of  rental  accounts  given  in  the  Appendix  very 
tion,  could  under  ordinary  circumstances  open  tiseful." — Iruh  Law  Timu, 
and  keep  the  accounts  of  a  business;  and, so  far  *'This  is  a  work  of  considerable  extent,  pro- 
as we  can  Judge,  the  author  has  succeeded  in  pared  at  the  request  of  eminent  solicitors,  by 
his  endeavour  to  divest  Solicitors'  Bookkeeping  an  experienced  law  accountant."— iKAemntm. 

Lushington's  Naval  Prize  Law. 

Royal  8vo.,  10«.  6 J.  cloth. 

A  MANUAL  of  NAVAL  PRIZE  LAW.  By  Godfrey 
LusHiNOTON,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 

Lovesy's  Law  of  Arbitration  (Masters  and  Workmen). 

12mo.  4«.  cloth. 
{Dedicated^  by  permission,  to  Lord  St,  Leonards,) 

THE  LAW  of  ARBITRATION  between  MASTER?  and 
WORKMEN,  as  founded  upon  the  Councils  Of  Conciliation  Act  of  1867 
(30  k  31  Vict.  c.  105),  the  Masters  and  Workmen  Act  (5  Geo.  4,  c.  06),  and 
other  Acts,  with  an  Introduction  and  Notes.  By  C.  W.  Loyssy,  Esq.,  of 
tlie  Middle  Temple,  Barrister  at  Law. 
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HertBletfs  Commeicial  Treatiea. 

8to.,  Vol,  XII.,  40».  cloth. 
HEBTSLET'S  TREATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communicationa,  Copyright,  Sec,  at  preseot  Bobsiitioff 
between  Great  Britain  and  Foreign  Power*.  Compiled  from  Authentic 
Doeumeots  by  Edwaad  HsaTBLET.  Esq.,  Librarian  and  Keeper  of  Uie 
Papers  of  the  Foreimi  Office.  Vol.  XII.  includes  an  Ikdrx  of  Sub/ectts 
to  tbe  Twelve  publi^ed  Volumes,  which  b  also  sold  separately,  price  lOt.  in 
clojli  boards. 

•■•   Vol.  1,  pruie  I3».  i  Vol.  2,  prU-e  12*. ;  Vol.  3,  price  18*. ;  Vol.  4,  price  18*. ; 

IW.  6,  jTiM  20(.i  Vai.e, price  2Bi.;  Vol.  1.  price  30*.;  Vol.  S,  price  30t.; 

Vol.  9,  price  30*.;  Vol.  10,  price  30>. ;  Vol.  il, price  Mt.;  maf  te  had 

leparatelff  to  complete  Mcti,  or  th^  Work  may  be  had  complete  in  Tieelre 

Volutut,  price  £14  :  15*.,  board*. 

LniorSDUtcro— All«st— AiniT— Biutiii|iuj— Blttlii  Alnni]— Bauodaiift— Bn.kcn— Bai»l 

OlQuiuli  Abcnad— Chaptll.CUiplxlu,  &c,  Almud— Cltivt- CdiI— C>M»iu||  Tnde_Calli- 

*lan*  at  Saa-^Csloukal— CounKiti  and  NailgiMwii  (Tmiln,  lii.)— OoumLt— Cop/rifht- 

CcimIuIi:    Uurdrr— CumDCf— Dfitlu  AIwoad—Dntrtin—Diplaiiiaiic— Putin;    Vnuli 

■ud  CartDii— Emlfimian  mid  liDmlgnitiuD— eulUtmrnu — Eilraditiou—PacunH— FlthHln. 

tm. — Flagi— Frir  Poni — GDVIrnrnc-ni— jDriKliKluD— JaiUCf — Lutourrn — LlH— Light  Db«. 

&c.— Lmiiii— LoIlrrin—UanllniaLair— M>rTl'l«,  Binhi.Dnihi.atc.—H'dial.aui.AwanM. 

die.— MHlical— M«l  FlToiired   N.tiim— Navig.tion— Saijr— N«iu»lilJ— OSnidwt  {CriBl. 

uli)~-OnIen.  UFiJali.  &c— PuHDgtr  Voiali,  Ice. — PuipoiCa— PitrDU — Frutumi,  tt. — 

PrsMdeneii— PiivLlr(r» ;  Vcurlnod  Caigort— Prt«f>.Srliiin!«,4-c Prop«tj— Quir»miiir — 

RRiprocltJ— RelrfiuD  :    Chlptll.  dec BtTeiinri  (FoTTigii)— Right   oF  Srarrh   and  Villi — 

Rltrn,  Lahn,  &r.~ScaiiirD— Shipping  Dun,&c Sbtpvrrclit— SlareThdc  SJaTrrj.Jfc 

linngg1ing~»>iiiidDur*— SladE  Toll— Sugar— Tiiriei—T>in—Tr1finph—TnTiIonH—Tiad« 


Trowel's  Ghorch  Buildini^  Laws. 

Pott  Svo.,  8i.  cloth. 
THE  LAW  of  the  BUILDING  of  CHURCHES,  PAR- 
SONAGES, and  SCHOOLS,  and  of  tbe  Division  of  Parishes  and  PUcek 
By  Crarlks  FRAiJ0isTROWBR,M.A.,ofthe  Inner  Temple,  Esq.,  Banister 
at  Law,  late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Pre- 
— '--^ —  *o  I*rd  Chancellor  Westbury. 
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Field's  Law  Relating  to  Cmates,  Ac. 

Post  Svo.,  6>.  cloth 
The  LAW  RELATING  to  PROTESTANT  CURATES  and 
tbe  RESIDENCE  of  INCUMBENTS  or  their  BENEFICES  in  ENG- 
LAND and  IRELAND.  By  G.  D.  Field,  H.A.,  LL.D.,  late  Scholar  of 
Trin.  Coll.  Dublin,  and  now  of  H.  M.'s  Bengal  Civil  Service;  recendy 
Judge  of  the  Principal  Court  of  Small  Causes  at  Kisbnaghar;  and  Registrar 
of  H.  M.'i  High  Court  of  Judicature  at  Fort  William  in  Bengal ;  Author  of 
"  Tbe  Law  of  Evidence  in  India."  &c. 
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Michael  and  Will's  Law  of  Gas  and  Water  Supply. 

Post  8to.,  ISs,  cloth. 

THE  LAW  of  GAS  and  WATER  SUPPLY ;  comprising  the 
Rights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companins  in 
regard  thereto,  and  including  the  Legislation  of  the  la^t  Session  of  Par- 
liament. By  W.  H.  Michael  and  J.  Shibess  Will,  Esqrs.,  Barpsters 
at  Law. 


**  Little  doubt  cxi«ts  that  aar  gms  and  w«ter 
company  rcstinK  cauiented  wiihoat  having  par- 
liamentary powers  most  be  considered  as  pnr- 
saing  a  most  daoKerous  policy.  As  to  the  steps 
to  be  taken  to  place  matters  on  a  proper  basis, 
ve  refer  those  intercsteU  to  the  won  of  Messrs. 
Michael  and  Wtll,  where  all  the  rights  and  lia- 
bilities of  companies  nnder  the  acts  aie  well  and 
tally  set  forth,  and  we  feel  thoronghlT  justified 
in  recooimending  the  volume."— £«9  Timts, 

"  On  the  whole  we  can  thoroughly  recommend 
the  work  to  ihouc  who  re<iuire  guidance  on  the 
subject.  I'o  parliamentary  practitioners  and  to 
the  legal  advisers  of  the  local  authorities  whicti 
have  of  late  in  so  many  places  undertaken  the 
BiansKemeut  of  the  gas  and  water  suuply.  it  will 
doubtless  be  a  convenient  manual.' —^licMeff* 
J0umml, 

*'  I'his  compilation  appears  to  as  to  be  carefully 


arranged,  and  cannot  fail  to  be  of  coBsidcmble 
use  to  the  large  section  of  the  community  per- 
sonally intere»ied  in  the  subject  to  which  it  relates. 
The  work  before  us  supplies  the  necessary  infor- 
mation for  enabling  people  to  pot  the  law,  such  as 
it  is,  in  operation  "—Pmll  Mall  GmMtit, 

*'  There  is  an  able  introduction  by  Mr.  Mlehaal 
on  gas  supply,  and  an  essay  of  equal  merit  on 
water  snnplv  by  Mr.  Will.  1  here  is  a  couioos 
and  careful  index, a  list  of  eases,  and  an  index  of 
statutes.  On  the  whole,  we  think  that  we  may 
safely  say  that  this  is  an  honest  and  a  succeasfal 
attempt  to  deal  with  the  laws  affecting  gas  aad 
water  supply."- JL«w  Jtmmml, 

**  Of  this  work  it  mav  be  said,  that  no  gas  or 
water  company  or  local  authority  can  well  do 
without  it.  'i  he  names  of  the  writers  are  a  suffi- 
cient guarantee  for  the  completeness  of  thowork.** 
—Jountml  pf  Geu  and  Wmttr  Safpfy, 


T.  E.  May's  Parliamentary  Practice.— Sixth  Edition. 

One  very  thick  volumCi  8vo.,  95s.  cloth. 

A  TREATISE  on  the  LAW,  PRIVILEGES,  PBOCEED- 
INGS  and  USAGE  of  PARLIAMENT.  By  Sir  Thomas  Erskinb 
Mat,  K.C.B.,  of  the  Middle  Temple,  Barrister  at  Law;  Clerk  of  the  House 
of  Commons.    Sixth  Edition,  Revised  and  Enlarged. 

CoMTiMTS : — Book  I.  Constitution,  Powers  and  Privileges  of  Parliament. — Book  II.  Practice 
and  Proceedings  in  Parliament.— Book  III.  The  Manner  of  Passing  Private  Bills,  with  the 
Standing  Orders  in  both  Houses,  and  the  most  recent  Precedents. 


"Sir  T.  Erskino  May  deserves  the  best 
thanks  of  all  who  are  interested  in  parliamen- 
tary proceedings,  for  the  care  and  attention  he 
has  bestowed  in  preparing  this  edition  of  his 
valuable  work." — Law  Jitigtuine. 

"  We  hail  with  satisfaction  a  new  edition  of 
this  admirable  work.  The  politician,  the  law- 
yer, the  parliamentary  agent  and  the  educated 
gentleman,  will  find  here  a  teacher,  a  guide, 
a  digest  of  practice  and  a  pleasing  companion. 
To  le^i^  readers,  the  first  portion  of  this  work 
is  of  the  most  value.  We  may  advert  to  the 
great  care  with  which  the  author  has  noted 
up  and  incorporated  in  this  new  edition  all 
the  changes  and  events  of  importance  since 
the  publication  of  the  fifth  edition."— j^tff 
Jotu^ai. 

"  Six  editions  in  twenty-four  years  attest 
the  estimation  in  which  this  great  work  is 
held  by  the  niembera  of  successive  Parlia- 
ments, by  the  promoters  of  private  bills,  and 
by  constitutional  lawyers  it  is  an  exhaustive 
treatise  on  that  most  lawless  of  all  law  the 
Law  of  Parliament." — Law  Times. 

**  Perhaps  no  work  has  achieved  a  greater 


reputation  among  lawyers  than  May's  Parlift- 
mentary  Practice.  Since  the  first  publication 
in  1844,  a  succession  of  editions  have  been 
called  for,  and  now,  after  an  interval  of  four 
years  since  the  issue  of  the  fifth,  a  sixth 
edition  has  been  found  necesaary.  The  work 
is  too  well-known  to  need  the  repetition  of  any 
description  of  its  scope.**— Aoltcitor/ yottmof. 
"  His  well-known  treatise  on  the  *  Law  and 
Usage  of  Parliament'  at  once  placed  him  upon 
a  level  with  Hatsell,and  is  now  the  recognized 
text-book,  not  in  England  only,  but  in  her 
colonies,  and  wherever  parliamentary  govern- 
ment is  attempted.  It  may  almost  be  said  to 
be  better  known  at  Australia  than  at  West- 
minster, as  the  practice  of  colonial  legialatures 
is  less  settled  than  our  own,  and  our  country- 
men at  the  Antipodes  are  more  combative 
than  ourselves  upon  points  of  order  and  pro- 
cedure. In  Germany  it  has  been  translated 
for  the  use  of  the  Prussian  and  North  Oerman 
Parliaments,  and  we  have  found  it  in  a  hook- 
sellei's  shop  at  Pesth,  in  the  Hungarian  lan- 
guage, under  the  uame  of  *  May  Erskine 
Tam&s.'  "—Time*. 


Drewry's  Equity  Pleader. 

12ino.,  6«.  cloth. 

A  CONCISE  TREATISE  on  the  PRINCIPLES  of  EQUITY 
PLEADING ;  with  Precedents.  By  C.  Stewart  Dbewrt,  of  the  Inner 
Temple,  Esq.,  Barrister  at  Law. 

**  It  will  be  found  of  great  utility  as  intro-      refresh  the  memory  after  the  study  of  tht 
ductorj  to  the  more  elaborate  treatises,  or  to       larger  books."— Zaw  Timu. 
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Glen's  Law  of  Highways.— Second  Edition. 

Post  8vo.,  20«.  cloth. 

The  LAW  of  HIGHWAYS :  comprising  the  Highway  Acts 
1835,  1862  and  1864;  the  South  Wales  Highway  Act;  the  Statutes  and 
Decisions  of  the  Courts  on  the  subject  of  Highways,  Bridges,  Ferries,  Jcc, 
including  tlie  Duties  of  Highway  Boards,  Surveyors  of  Highwajrs,  the  Law 
of  Highways  in  Local  Board  of  Health  Districts;  Highways  affected  by 
Railways,  and  Locomotives  on  Highways.  With  an  Appendix  of  Statutes 
in  force  relating  to  Highways.  By  W.  Cunningham  Glrn,  Esq.^  Barrister 
at  Law.    Second  Edition. 


**  Altogether  we  may  confidently  veotore  to 
coofinn  the  siatement  io  the  preface  that  it  may 
now  fairly  claim  to  be  recogoised  as  a  standard 
aathonty  on  the  law  of  hiKhways  by  those  who 
are  engaged  officially  ur  otherwise  in  the  admi- 
nistrauon  of  that  branch  of  the  law.  It  is  so  as 
we  from  personal  knowledge  can  affirm,  and,  we 
may  add,  that  it  is  received  by  them  as  a  trast- 
wortby  guide  in  the  discharge  of  their  onerooa 
duties."—L«»  !ifVjit«i. 

**  'Ihm  present  edition  of  Mr.  Glen*s  work  eon- 
tains  a  great  deal  of  valuable  matter  which  is 
entirely  new.  To  those  interested  io  the  law  of 
highways  this  manual  as  it  now  ajipears  will  be 
found  a  safe  and  efficient  guide.'*— £«v  Magaxint, 

*'  Mr.  Glen  has  an  established  reputation  in  the 
legal  profession  as  a  careful  and  laborious  writer, 
MM  this  iM«r  edition  of  his  new  work  on  highway 
law  will  convince  those  who  reier  to  it  that  he 
has  neglected  no  topic  likely  to  be  useful  to  those 
whose  duties  require  them  to  have  a  knowledge 
of  thto  particular  branch  of  the  law.  This  work 
aspires  above  othert  which  profess  merely  to  be 
Mioottted  reprinu  of  acts  of  parliament,    ft  will 


be  found  to  contain  much  information  which 
might  be  looked  for  elsewhere  in  vain.  'Ibc 
general  law  upon  the  subject  is  set  forth  with  a 
care  and  lucidity  deserving  of  great  praise,  and 
a  pood  index  facilitates  reference,  aud  renders 
this  work  the  most  complete  on  this  important 
subject  which  has  yet  been  published.**— Jiwi»r« 
^lA^  Ptaet. 

*'  Mr.  Glen  may  well  say  that  an  entire  revision 
of  the  first  edition  was  necessitated  by  the  recent 
statutes,  and  his  second  edition  is  a  bnlkjr  volume 
of  800  peges.  lils  work  may  be  read  with  sati»> 
faction  by  the  general  student  as  well  as  referred 
to  with  confidence  by  the  practitioner.  We  need 
say  nothing  further  of  thi*  secoud  edition  than 
that  we  think  it  likely  to  niaiataio  fuUv  the  repu- 
tation obtained  by  iis  predecessor.  It  has  tlic 
advantages,  by  no  means  unworthy  of  cnnsidera- 
tion.  of  oeing  well  printed  and  well  indexed,  as 
well-  as  well  arranged,  and  a  copious  index  of 
statutes  readers  it  a  perfect  compendium  of  the 
authorities  bearing  in  any  way  on  the  law  of 
Lighways."-^Micti0r4'  Jotarnst, 


Fry's  Specific  Performance  of  Contracts. 

8vo.,  I6s.  cloth. 


A  TREATISE  on  the  SPECIFIC  PERFORMANCE  of 
CONTRACTS,  including  those  of  Public  Companies,  with  a  Preliminary 
Chapter  on  the  Provisions  of  the  Chancery  Amendment  Act,  1858.  By 
Edwabb  F&t,  B.A.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law. 


**  It  will  b«  seen  what  a  mastarljf  ffrasp  th« 
author  has  taken  of  his  subject,  and  his  treatment 
of  the  various  parts  of  it  equally  ezhibiu  the  hand 
of  a  man  who  h^  studied  the  law  as  a  science.  Me 
is  skilful  in  the  extraction  of  priociples,  precise 
in  the  exposition  of  them,  apt  in  their  application 
to  the  particular  ease,  but  in  all  he  is  thoroughly 
practical.  The  practitioner  who  uses  it  as  a  text 
book  will  find  in  it  an  adviser  wbo  will  tell  him 
not  only  what  the  law  is.  but  how  it  may  be  en- 
forced. *—X.«»  Timts, 

**  Mr.  Fry's  work  presents  In  a  reasonable  com- 
pass a  laiwe  quantity  of  modem  leaminff  on  the 
subject  of  coutracts,  with  reference  to  the  com- 
mon remedy  by  specific  performance,  and  will 
thus  be  acceptable  to  the  profession  generally."—' 
Lm»  Ckromich. 

**  There  is  a  closeness  and  clearness  in  its  style, 
and  a  latent  fulness  in  the  exposition,  which  not 


only  argue  a  knowledge  of  the  law,  but  of  those 
varying  circumstances  in  human  society  to  which 
the  law  has  to  be  applied."— Jp0cia/«r. 

**  Mr.  Fry's  elaborate  essay  appears  to  exhaust 
the  subject,  on  which  he  has  cued  and  brought 
to  bear,  with  great  diligence,  some  IJHOO  cases, 
which  include  those  of  the  latest  reports."— Z.«w 
Mimgmxint  »ni  Rnitw. 

**  Although  a  professional  work,  it  is  sufficiently 
popular  in  style  to  be  serviceable  to  all  persons 
engaged  in  commercial  or  Joint-slock  under- 
takings."—?%«  Timta. 

**  'rhe  law  of  specific  performance  is  a  growing 
law  just    now,    and    the  characteristic  which 

Sives  its  special  value  to  Mr.  Fry's  work  is, 
lat  the  recent  cases  are  as  well  digested  in 
his  mind  as  the  older  ones.  Mr.  Fry*s  is  one  of 
the  best  specimens  of  the  modem  law  book."— 
I'kt  EcoMomist. 
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PhilUps's  Law  of  Lunacy. 

Post  8vo.,  18*.  cloth. 

THE  LAW  CONCERNING  LUNATICS,  IDIOTS  and 
PERSONS  of  UNSOUND  MIND.  By  Charles  Palmer  Phillips, 
M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  and  one  of  the  Commis- 
sioners in  Lunacy. 

**Mr.  C.  P.  Phillips  has  in  his  very  complete, 
elaborate  and  useful  volume  presented  us  with  an 
excellent  view  of  the  present  law  as  well  as  th« 


practice  relating  to  lunacy .'*—JL«v  Aimgrnuut  mnd 


**The  work  is  one  on  which  the  author  has 
evidently  bestowed  great  pains,  and  which  not 
only  bears  the  mark  of  great  application  and 
research,  but  which  shows  a  familiaritj  with  thg 
subject.**— JwiiVf  •/  tk§  P§mc€, 
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Butt  on  Compensation  under  the  Irish  Land  Act,  1870. 

Royal  8vo.,  26t,  cloth. 

A  PRACTICAL  TREATISE  on  the  NEW  LAW  of  COM- 
PENSATION  to  TENANTS,  and  the  other  Provisions  of  the  Landlord 
and  Tenant  Act,  1870;  with  an  Appendix  of  Statutes  and  liules,  and  n 
Chapter  on  the  recent  Judgment  in  tne  Court  of  Appeal  in  Chancery.  By 
Isaac  Butt,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law,  one  of  Her 
Majesty's  Counsel  in  Ireland. 

**  It  is  no  small  praise  to  say  that   this  are  concerned  in  the  working  of  the  act  this 

elaborate  work  is  worthy  of  the  high  reputa-  book  will  be  simply  indispensable,  and  it  is 

tion  of  Mr.  Butt,  and  yet  that  commendation  hardly  going  too  far  to  assert  that  it  will  glYO 

would  not  fairly  set    forth  the  merit  of  a  a  tone  to  the  interpretation  of  the  law.'*— law 

treatise  which  cannot  fail  to  vastly  enhance  Journal. 
the  reputation  of  its  author.    To  those  who 


Brandon's  Mayor's  Court  Practice. 

8vo.y  3^.  6<f.  cloth. 

EPITOME  of  the  NOTES  of  PRACTICE  of  the  MAYOR'S 
COURT  PRACTICE  of  the  CITY  of  LONDON  in  ordinary  Actions.  By 
WooDTHORPK  Brandon,  Esq.,  Barrister  at  Law. 


Glen's  Law  of  Public  Health.— Sixth  Edition. 

8vo.y  80«.  cloth. 

The  LAW  relating  to  PUBLIC  HEALTH  and  LOCAL 
GOVERNMENT,  including  the  Law  relating  to  the  Removal  of  Nuisances 
injurious  to  Health,  the  Pi'eveution  of  Diseases,  and  Sewer  Authorities; 
with  the  Statutes  and  Cases.  By  W.  Cunningham  Glbn,  of  the  Middle 
Temple,  Esq.,  Barrister  at  Law. 

"  We  can  thoroughly  recommend  the  work,  Tarlous  decisions  upon  it  hy  the  courts,  sen- 

not  only  to  lawyers,  but  also  to  members  of  slble  instructions  and  praciicalrorms,  together 

local  boards,  and  to  such,  tf  any,  of  our  legis-  with  a  most  copious  Index,  by  which  this  large 

lators  as  wi»h  to  get  up  the  subject." — Soli-  Diai«s  of  law  is  rendered  readily  access! ble» 

cilart  Journal.  there  is  no  book  on  the  subject  bearing  any 

"  It  IS  enough  to  say  that  as  a  well  arianged  comparison  with  this  one  by  Mr.  Glen.**— £aw 

collection  of  the  law  as  it  is,  with  notes  of  the  Timei, 


%/\/v^^'S^  **y^'N*-*yx/\.r  •■.*-. 


Smith's  Practice  of  Conveyancing. 

Post  8vo.,  6s,  cloth. 

AN  ELEMENTARY  VIEW  of  the  PRACTICE  of  CON- 
VEYANCING  in  SOLICITORS'  OFFICES;  with  an  Outline  of  tlic 
I'roceedings  under  the  Transfer  of  Land  and  Declaration  of  Title  Acts,  1862, 
for  the  use  of  Articled  Clerks.  By  Edmund  Smith^  B.A.^  late  of  Pembroke 
College,  Cambridge.    Attorney  and  Solicitor. 


Wills  on  Circumstantial  Evidence.— Fourth  Editioiu 

Svo.y  lOs.  cloth. 

AN  ESSAY  on  the  PRINCIPLES  of  CIRCUMSTANTIAL 
EVIDENCE.  Illustrated  by  numerous  Cases.  By  the  late  Wiluam 
Wills,  Eisq.  Fourth  Edition,  edited  by  his  Son,  Alfred  Wills,  Esq., 
Barrister  at  Law. 
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Powell  on  Evidence.— Third  Edition  by  Cutler  & 

12ino.,  \6s,  cloth. 

THE  PRINCIPLES  and  PRACTICE  of  the  LAW  of  EVI- 
DENCE.  By  Edmund  Powell,  M.A.,  of  the  Inner  Temple,  Barrister  at 
Law.  Third  Edition  by  John  Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister 
at  Law,  Professor  of  English  Law  and  Jurisprudence,  and  Professor  of 
Indian  Jurisprudence  at  King's  College,  London ;  and  Edmund  Fuller 
Griffin,  B.A.,  of  Lincoln's  Inn,  Barrister  at  Law.  To  which  is  added  a 
SUPPLEMENT  containing  the  alterations  in  the  Law  of  Evidence  to 
Michaelmas,  1869. 

The  Supplement  may  be  bad  separately  price  Is.  sewed. 


*'  We  have  very  great  pleasure  in  noticing 
thli  edition  of  a  work  with  which  we  have  long 
been  familiar.  It  wa>  certainly  a  good  idea  to 
make  the  book  uneiul  to  the  equity  uractitioner. 
It  was  a  still  better  idea  to  adapt  the  Anglo- 
Indian  rules  of  evidence,  which  must  assist 
materially  those  who  are  studying  in  England 
for  the  Indian  bar,  or  preparing  for  the  Indian 
civil  service.  Mr.  Cutler,  l>eing  Proressor  of 
Indian  Jurisprudence  at  King's  College,  has 
executed  this  latter  branch  of  the  work  with 
the  ability  which  was  to  be  expected  ft-om  him, 
and  we  can  heartily  recommend  this  excellent 
edition  of  Mr.  Powell's  book  as  likely  to  prove 
of  very  wide  utility."— Zaw  Times. 

**To  put  before  students  In  an  attractive 
and  concise  form  the  principles  of  the  laws  of 
evidence  (he  authors  have  achieved  a  success. 
The  treatise  before  us  has  with  great  care  and 
skill  incorporated  the  principles  of  evidence 
observed  in  equity,  and  also  the  salient  rules 
adopted  in  the  Auiflo-Indian  courts.  While 
we  think  that  the  sphere  of  this  treatise  must 
be  oonflned  to  the  education  of  students,  we 
have  no  hesitation  in  asserting  that  within  that 
sphere  the  book  is  a  great  success,  and  we 
cordially  recommend  the  volume  to  students 
both  for  the  English  bar  and  for  the  Indian 
bar.  Its  simplicity  and  pt^rsplcuity  render  it 
also  a  valuable  aid  to  members  of  the  Indian 
civil  service."— J^ir  Journal, 

**  This  is  a  new  edition  of  a  work  which  we 
fkncy  has  scarcely  been  as  well  known  ai  it 
deserves.  It  has  not  of  course  the  pretensions 
to  completeness  of  Mr.  Pitt  Taylor's  book,  nor 
possibly  has  it  so  much  merit  as  an  original 
and  scientific  treatise  as  Mr.  best's,  at  the 
same  lime  it  is  probably  more  userui  than 
either  for  ready  reference  in  court  on  ordinary 
points.  The  present  volume  is  of  handy  siae, 
is  moderately  cheap,  and  its  contents  are  re- 


markably  well  arranged,  so  that  anything  it 
Contains  can  be  rapidly  found.  We  think 
this  will  be  enough  to  make  the  work  useful 
to  practitioners  on  circuit,  at  quarter  sessions, 
and  especially  in  county  courts  where  accesa 
to  a  library  is  not  usually  to  be  had  and  it  is 
inconvenient  or  impossible  to  take  many  or 
large  books.  To  students  and  young  banis- 
ters also  the  book  will  be  useful,  not  only-  Cor 
reading  at  home,  as  more  practical  than  Beat 
and  less  detailed  than  Taylor,  but  also  for 
taking  with  them  into  cmui.*'— SoUcitonT 
Journal. 

**  This  is  a  good  edition  of  a  very  nsefUl  work. 
The  book  itself  we  have  always  considered  as 
well  adapted  for  the  student  and  convenient 
for  the  practitioner.  It  explains  principles 
clearly,  and  illustrates  them  without  over- 
loading them  by  the  cases  quoted.  The  work 
is  more  practical  in  its  object  than  that  of 
Mr.  Best,  and  treats  the  subject  in  a  more 
succinct  manner  than  Mr.  Pitt  Taylor.  There 
could  be  no  lietter  introduction  to  the  study 
of  the  law  of  evidence  than  Mr.  Powell's  book, 
whilst  it  is  perfectly  suitable  for  ordinary 
reference,  and  the  care  that  has  been  bestowed 
on  it  by  the  present  editors  will,  we  think, 
considerably  enhance  its  value-  The  law  has 
been  brcught  oown  to  the  close  of  last  year, 
and  the  principles  of  the  law  of  evidence 
followed  by  the  Court  of  Chancery  have  been 
Incorporated  in  the  work,  and  the  rules  of 
evidence  adopted  by  the  Angio-Indlan  courts 
have  been  referred  to,  the  chief  part  of  the 
Indian  Evidence  Act  being  in  the  appendix. 
This  last  feature  of  the  work  will  render  it 
very  valuable  for  those  who  ere  studying  for 
the  Indian  civil  service,  and  will  not  be  with- 
out interest  for  mU  who  wish  to  understand 
thoroughly  the  principles  of  the  law  of  evi- 
dence."— LavD  Magazim  and  Rtvitw. 


*«*  Although  in  this  ttork  the  most  important  dediions  only  are  quoted,and<u  a  rule  but  oneauthcriiy 
is  given  for  each  proposition^  yet  there  are  upwards  (^¥M  eases  eUedtkerein  which  donot^ppmr 
in  the  table  of  eases  prefixed  to  the  latest  edition  qf  **  Taylor  on  Evidence.^ 


.^K^*>^\^^>»^»^^*>^^^^^S^'*^*.^S^^ 


Holland  on  the  Form  of  the  Law. 

8vo.,  It,  6d*  cloth. 

ESSAYS  upon  the  FORM  of  the  LAW.  By  Thomas  Ehskine 
Holland,  M.A.,  Fellow  of  Eieter  College,  Oxford,*  and  of  Lincoln's  Inn, 
Barrister  at  Law. 


'*  a  work  of  great  ability.**— JOeiunfin. 
**  Entitled  to  very  high  commendation.**— 


**  The  sssays  of  an  author  so  wall  qualified 
tto  write  upon  the  subject.**— Za«  Journal. 
**  We  can   confidently  recommend   these 


essays  to  our  raaders.**— £ais  MoMuime. 

**A  work  in  which  the  wh<ue  matter  la 
easily  intelligible  to  the  lay  aa  well  aa  the 
professional  publte  "— Arfeniair  JOefeie. 

'*  Mr.  Holland's  extremely  valuable  and  in- 
genious essays.**— ^^^lecteler. 
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Wigram  on  Extrinsic  Evidence  as  to  Wills. 

Fourth  Edition.    8vo.,  lis.  doth. 

AN  EXAMINATION  OF  THE  RULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTER- 
PRETATION OF  WILLS.  By  the  Right  Hon.  Sir  Jambs  Wioram, 
Knt  The  Fourth  Edition,  prepared  for  the  press  with  the  sanction  of  the 
learned  Author,  by  W.  Knox  Wiorak,  M.A.,  of  Lincohi's  Inn,  Esq., 
Barrister-at-Law. 


**  In  the  c«l«bnted  treatiM  of  Sir  James 
Wifram,  the  rules  of  lew  are  eteted.  discassed 
AM  explained  in  a  manner  which  hae  excited  the 


admiration  of  everj  Jadge  who  has  had  to  ron- 
inlt  it.**— Lfrd  Kingid0mt,  in  m  Privp  Cotmeit 
JmdKmtnt,Juiw  Bti*  185B. 


Pleading 


8vo.,  12<.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING 
m  the  SUPERIOR  COURTS  of  LAW,  embracing  an  outline  of  the 
whole  proceeding  in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Cham- 
bers; together  with  the  Rules  of  Pleading  and  Practice,  and  Forms  of  all  the 
principal  Proceedings.  By  Watkin  Williams,  Esq.,  M.P.,  of  the  Inner 
Temple,  Barrister  at  Law. 


**  For  the  Stndciit  especially  the  book  has  fra- 
tnres  of  peculiar  value,  it  is  at  the  same  time 
scientific  and  practical,  and  throuffbont  the  work 
there  is  a  juaicious  uniou  of  general  principles 


with  a  practical  treatment  of  the  snlgcct.  illus- 
trated oy  forms  and  examples  of  the  main  pro- 
ceedings."~jMf'Mi . 


^^N^^^%^^k^s^^k>^^/^»^^k/ 
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Bainbridge's  Law  of  Mines  and  Minerals.— 3rd  Edit. 

8vo.,  S0«.  cloth. 

A  TREATISE  on  the  LAW  of  MINES  and  MINERALS. 
By  William  Bainbridge,  Esq.,  F.G.S.,  of  the  Inner  Temple,  Barrister 
at  Law.  Third  Edition,  carefully  revised,  and  much  enlarged  by  additional 
matter  relating  to  manorial  rights— rights  of  way  and  water  and  other  mining 
easements— the  sale  of  mines  and  shares — the  construction  of  leases— cost 
book  and  general  partnerships — injuries  from  undermining  and  inundations — 
barriers  and  working  out  of  bounds.  With  an  Appendix  of  Forms  and 
Customs  and  a  Glossary  of  English  Mining  Terms. 


"  When  a  work  has  reached  three  editions, 
criticism  as  to  its  practical  Talue  is  superfluous. 
We  belioTe  that  this  work  was  the  first  pub- 
lished in  England  on  the  special  subject  of 
mining  law — others  have  since  been  published 
— but  we  see  no  reason  in  looking  at  the  volume 
before  us  to  believe  that  it  has  yet  been  super- 
seded."— Lmc  Magmxine. 

**  Mr.  Bainbridge  was  we  believe  the  first  to 
collect  and  publish,  in  a  separate  treatise,  the 
Law  of  Mines  and  Minerals,  and  the  work  was 
so  well  done  that  his  volume  at  once  took  its 
place  in  the  law  library  as  the  text  book  on  the 
subject  to  which  it  was  devoted.  This  work 
roust  be  already  familiar  to  all  readers  whose 
practice  brings  them  in  any  manner  in  con- 
nection with  mines  or  mining,  and  thev  well 
know  Its  value.  We  can  only  say  of  this  new 
edition  that  it  is  in  all  respects  wortlor  of  its 
predecessors." — Law  Timn, 

**  After  an  Interval  of  eleven  years  we  have 
to  welcome  a  new  editton  of  Mr.  Balnbridf  e's 


work  on  mines  and  minerals.  It  would  be 
entirely  superfluous  to  attempt  a  general  re- 
view of  a  work  which  has  for  so  long  a  period 
occupied  the  position  of  the  standard  work  on 
this  important  subject.  Those  only  who,  by 
the  nature  of  their  practice,  have  learned  to 
lean  upon  Mr.  Bainbridge  as  on  a  stdid  staff, 
can  appreciate  the  deep  research,  the  admira- 
ble method,  and  the  graceful  style  of  tibls 
model  treatise.  Therefore  we  are  merely  re- 
duced to  the  inquiry,  whether  the  law  haa,  by 
force  of  statutea  and  of  Judicial  deilaiona,  un- 
dergone such  development,  mcdification,  or 
change  since  the  year  1856  as  to  Justify  a  new 
edition  r  That  question  may  be  readily 
answered  in  the  affirmative,  and  the  additions 
and  corrections  made  in  the  volume  before  us 
fUruish  ample  evidence  of  the  fact.  It  may  be 
also  stated  that  this  book,  being  nrioed  at  SOs  , 
has  the  exceptional  character  ot  being  a  cheap 
law  poblicatfiDB."— Xow  J&MmaL 
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Legal  Edneation.   By  W.  A.  JevoiiB.   A  Paper  read  at  the  Social 

Science  Congress  at  Leeds.     187  L    tivo.  iSd,  sewed. 

Speech  of  Sir  K.  Palmer,  (LC,  M.P.,  at  the  Annnal'Meeting'of  the 

Legal  Edocation  AMociadon  in  the  Middle  Temple  Hall^  1871;  with  a 
Report  of  the  Proceedings.    8vo.  1«.  sewed. 

The  Ancient  Land  Settlement  of  England.    A  Lecture  delivered  at 

University  College,  London,  October  17th,  1871.  By  J.  W.  Willis  Bund, 
M.A.,  Professor  of  Constitutiooal  Law  and  History.    8vo.  U.  sewed. 

The  Practice  of  the  Ecclesiastical  Conrts,  with  Forms  and  Tables 

of  Costs.  By  H.  C.  Coote,  F.S.A.,  Proctor  in  Doctors'  Commons,  &c. 
8vo.  28«.  boards. 

Baker's  Compendinm  of  the  Statutes.  Cases  and  Decisions  af- 

fbcting  the  Office  of  Coroner.  By  William  Bakbr,  Coroner  of  Middlesex. 
12mo.  7«.  cloth. 

Oreening's  Forms  of  Declarations,  Pleadings  and  other  Pro- 
ceedings in  the  Superior  Courts  of  Common  Law,  with  the  Common  Law 
Proceaure  Act,  and  other  Statutes  ;  Table  of  Officers'  Fees;  and  the  New 
Rules  of  Practice  and  Pleading,  with  Notes.  By  Henry  Green ino,  Esq., 
Special  Pleader.    Second  Edition.    12mo.  10«.  Qd,  boards. 

Bowditch's  Treatise  on  the  History,  Bevenne  Laws,  and  Oovem- 

ment  of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts 
as  to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel 
Islands,  Forms,  Costs,  &c.   By  J.  Bowoitch,  Solicitor.  8vo.  3f.  6cf.  sewed. 

Polling's  Practical  Compendium  of  the  Law  and  Usage  of 

Mercantile  Accounts :  describing  the  various  Rules  of  Law  affecting  them, 
at  Common  Law,  in  Equity,  Banluruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  CJonipanies'  Accounts,  and  the  Legal 
Regulations  for  their  Adjustment  under  the  Winding-up  Acts  of  1848 
and  1849.  By  Alexander  Pulling,  Esq.  of  the  Inner  Temple,  Barrister 
at  Law.   12mo.  9«.  boards. 

Leigh's  Abridgment  of  the  Law  of  Nifli  Prins.     By  P,  Brady 

Leigh,  of  the  Inner  Temple,  Barrister  at  Law.    2  vols.  8vo.  £2 : 8«.  boards. 

Ghimey's  System  of  Short  Hand.  By  Thomas  Gkimey.  First  pub- 
lished in  1740,  and  subsequently  improved.  17th  Edition.  12mo.  3«.  M.  cloth. 

"  Gumey's  U,  we  believe,  admitted  to  be  the  be«t  of  the  nutoj  system*,  and  a  seventeentli 
edition  appears  to  attest  that  fact." — Law  Time*. 

Judge  Bedfield*8  Law  of  Bailways.  3rd  Edition  (Boston,  U.  S.) 
2  vub.  royal  8vo.  £3 :  10«.  cloth. 

Washburn's  Law  of  Easements.    (Boston,  U.  S.)    i  vol  royal  8vo. 

£l;2«.6d  cloth. 

Cutler  on  the  International  Law  of  Varigahle  Bivers.  8vo.  u.  6d. 
sewed. 

LinUater's  Digest  of,  and  Index  to,  the  New  Banlmiptc^  Act,  1869, 

and  the  accom{Mmying  Acts.  By  John  Linklatsb,  Solicitor.  Second 
Edition.    Imperial  8vo.,  39.  ed,  sewed. 


Moselev's  Law  of  Contraband  of  War ;  oomprisiBg  all  the 
and  English  Authorities  on  the  Subject.  By  Joseph  Mosblbt,  Esq.,  B.C.L., 
Barrister  at  Law.    Post  8vo.  6s,  doth. 

Dr.  Deane*s  Law  of  Blockade,  as  oontained  in  fhe  J«dgm«ntB 

of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  daring  1864.     By 
J.  P.  Dbanb,  D.C.L.,  Advocate  in  Docton*  Commons.   8vo.  10«.  cloth« 
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The  Acts  for  the  Conunntatioxi  of  Titbes  in  England  and  Wales, 

with  Notes,  Obeervations,  and  an  Epitome  of  the  Law  of  Tithes.  Second 
Edition.    By  J.  T.  Sohombero,  Esq.,  Q.C.    12mo.  7s.  cloth. 

A  Practical  Treatise  on  Life  Assurance ;  in  which  the  Statutes, 

&a.,  affecting  unincorporated  Joint  Stock  Companies  are  briefly  considered 
and  explained.  Second  Edition.  By  Fredbrick  Blatnbt,  Esq., 
Author  of  A  Treatise  on  Life  Annuities/'    12mo.  7«.  boards. 

Sewell's  Treatise  on  the  Law  of  Sheriff,  with  Practical  Forms 
and  Precedents.  By  Richard  Clarkb  Sewbll,  Esq.,  D.C.L.,  Barrister 
at  Law.    8yo.  2U.  boards. 

■ 

The  Law  relating  to  Transactiohs  on  the  Stock  Ezohange. 

By  Hbnrt  Keysbr,  Esq.,  Barrister  at  Law.     12mo.,  Ss.  cloth. 

Sewell*s  Municipal  Corporation  Acts,  6  &  6  Will.  4,  c.  76,  and 

6  &  7  Will.  4,  cc.  103, 104, 105,  with  Notes,  and  Index.  By  R.  C.  Sbweu, 
Esq.,  Barrister  at  Law.     12mo.  0«.  boards. 

A  Legigraphical  Chart  of  Landed  Property  in  England  from 

tlie  time  of  the  Saxons  to  the  present  ^ra.  By  Charlbs  Fearne,  Esq., 
Barrister  at  Law.    On  a  large  sheet,  6s»  coloured. 

Dwyer's  Compendium  of  the  Principal  Laws  and  Regulations 

relating  to  the  Militia  of  Great  Britain  and  Ireland    12mo.  59.  6d,  cloth. 

The  Common  Law  of  Kent;  or  the  Customs  of  OaveUdnd. 

With  an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq. 
Third  Edition,  with  Notes  and  References  to  modem  Authorities,  by 
John  Wilson,  Esq.  Barrister  at  Law.    Sso.  IBs.  boards. 

The  Marriage  and  Registration  Acts,  6  &  7  Will.  4,  eaps. 

85,  86 ;  with  Instructions,  Forms,  and  Practical  Directions.  The  Acts  of 
1837,  viz.  7  Will.  4,  c.  1,  and  1  Vict  c.  22,  with  Notes  and  Index.  By 
J.  S.  Burn,  Esq.,  Secretary  to  the  Commission.    12mo.  Gs,  Qd,  boards. 

A  Treatise  on  the  Law  of  Gaining,  Horse-Bacing,  and  Wagers. 

By  Fredbrio  Edwards,  Esq.,  Barrister  at  Law.     I2mo.  bs,  cloth. 

A  Digest  of  Principles  of  English  Law;  arranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  Gborob 
Blaxland,  Esq.     Royal  8vo.  £1 :  45.  boards. 

A  Treatise  on  the  Law  of  Commerce  and  Mannfaotnres,  and 

the  Contracts  relating  thereto;  with  an  Appendix  of  Treaties,  Statutes,  and 
Precedents.  By  Josbfh  Chit^t,  Esq.  Barrister  at  Law.  4  vols,  royul 
8vo.  £G :  6s.  boards. 

Anstey's  Pleader^s  Onide ;  a  Didactic  Poem,  in  Two  Parts. 

The  Eighth  Edition.     12mo.  7s.  boards. 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great  Seal, 

and  Principal  Otficers  of  the  High  Court  of  Chancery.  By  Thomas 
DuFFUS  Hardy,  Principal  Keeper  of  Records.  Royal  8vo.  20s.  cloth. 
(Only  250  copies  printed.)  ' 

Pothier^s  Treatise  on  the  Contract  of  Partnership:  with  the 
Civil  Code  and  Code  of  Commerce  relatingr  to  this  Subject,  in  the  tame 
Order.  Translated  from  the  French.  By  0.  D.  Tudob,  Eisq.,  Barrister. 
8vo.y  bs.  cloth. 
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Browne's  Practioal  Treatise  on  Actions  at  Law,  embracing  the 

sabjecto  of  Notice  of  Action;  Limitation  of  Actions;  necessary  Parties  to 
and  proper  Forms  of  Actions,  tbe  Consequence  of  Mistake  therein  ;  aod  the 
Law  of  Costs  with  reference  to  Damages.  By  R.  J.  Browne,  Esq.,  of 
Lincoln's  Inn,  Special  Pleader.    8vo.,  16«.  boards. 

Archdeacon  Hale's  Essay  on  the  Union  between  Chnroh  and  State, 

and  the  Establishment  by  Law  of  the  Protestant  Reformed  Religion  in 
England,  Ireland,  and  Scotland.  By  W.  H.  Hale,  M.A.,  Archdeacon  of 
London.    8vo.  Is,  sewed. 

**  This  is  the  production  of  a  very  able  man,  and  will  be  read  by  lawyers  as  well  at  by  dlrines 
with  interest  and  advantage." — Law  Magatine. 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 
Hebbert  v,  Purchas.     Edited  by  Edward  Bullock,  of  the  Inner  Temple, 
•  Barrister  at  Law,  Reporter  in  Privy  Council  for  the  Law  Journal  Reports. 
Royal  8vo.,  2«.  Qd.  sewed. 

Bemarks  upon  the  Agitation  consequent  on  the  Judgment  of  the 

Privy  Council  in  the  Case  of  Hebbert  v.  Purchas.  By  Canon  Robsbtson, 
M.A.    8vo.y  1«.  sewed. 

Burder  «.  Heath.  Judgment  delivered  on  November  2,  1861, 
by  the  Right  Honorable  Stephen  LusuiNGTOXy  D.C.L.,  Dean  of  the 
Arches.    R>lio,  Is,  sewed. 

The  Case  of  Long  v.  Bishop  of  Cape  Town,  embracing  the  opinions 

of  the  Judses  of  Colonial  Court  hitherto  unpublished,  together  with  the  de- 
cision of  the  Privy  Council,  and  Preliminary  Obiservations  by  the  Editor. 
Royal  8vo.,  Qs,  sewed. 

The  Judgment  of  the  Dean  of  the  Arches,  also  the  Judgment  of 

the  PRIVY  COUNCIL,  in  Liddell  (clerk),  and  Home  and  others  agmnst 
Westerton,  and  Liddell  (clerk)  and  Park  and  Evans  against  Beal.  Edited 
by  A.  F.  Bayford,  LL.D.  :  and  with  an  elaborate  analytical  Index  to  the 
whole  of  the  Judgments  in  these  Cases.    Royal  8vo.,  Zs,  Qd,  sewed. 

Earners  Law  of  Bitualism  in  the  United  Church  of  England  and 

Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a 
Form  of  Bill  for  that  purpose.  By  F.  Hargave  Hamel,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.     Post  8vo.  \s,  sewed. 

Archdeacon  Hale's  Inquiry  into  the  Legal  History  of  the  Supre- 
macy of  tbe  Crown  in  Matters  of  Religion,  with  especial  reference  to  tbe 
Church  in  the  Colonies ;  with  an  Appendix  of  Statutes.  By  W.  H.  Hale, 
M.A.,  Archdeacon  of  London.    Royal  8vo.  As,  cloth. 

*'  Tlie  archdeucoD  has  »liowu  thiit  he  possrsses  a  lrg«l  uiiad  iu  tlie  good  sense  of  the  t«snn/'— 
Law  Maga»i$te. 

The  Judgment  delivered  by  the  Bight  Hon.  Sir  Bobert  Phillimore, 

D.C.L.,  Official  Principal  of  the  Court  of  Arches,  in  the  Cases  of  Martin  v, 
Mackonochie  and  Flamank  v  Simpson.  Edited  by  Walter  G.  F.  Phil- 
LiuoRB,  B.A.,  of  the  Middle  Temple,  Fellow  of  All  Souls  College,  and 
Vinerian  Scholar,  Oxford.    Royal  8vo.  '2s,  6d,  sewed. 

Judgment  delivered  by  the  Bight  Hon.  Lord  Cairns  on  behalf 

of  the  Judicial  Committee  of  the  Privy  Council  in  the  case  of  Martin  v. 
Mackonochie.  Edited  by  W.  Ernst  Browning,  Barrister  at  Law.  Royal 
8vo.  Is,  6d,  sewed. 

The  Privilege  of  Beligious  Confessions  in  English  Courts  of 

Justice  considered  in  a  Letter  to  a  Friend.  Bv  Edward  Baoelct,  Esq.,  M.A., 
Barrister  at  Law.    8va  2s,  sewed. 
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Bobson'a  Law  and  Practiee  in  BankmptCT.    Second  Edition.    In 

1  vol.  8vo. 
Tlie  Poor  Law  Btatates  and  Digest  of  Poor  Law  Caua,  rrom  43  Eliz. 

to  34  St  3$  Vict.  inclusJTe.  By  W.  CuhhiNohau  Glen,  E<q.,  BairiiUraC  Law. 
Id  2  vols.  Sio. 

A  Compendium  of  tlie  Laws  of  Joint  Stock  Companiea  of  Foreign 

Counlriei,  ■ncleapeciallj;  chose  of  GERMANY,  FRANCE,  SPAIN,  ITALY 
and  RUSSIA;  oith  copioua  Notes  and  Uefcrencea,  and  acooinpaniHl  byTrana* 
lationa  of  (hoae  pari*  of  tlic  Codes  of  llioae  Caunlrin  that  refer  to  Joint  Slock 
Companies.  By  Henby  D.  Jenckem,  Lincoln's  Inn,  Birriater-at-Law,  etc  etc., 
one  of  Ihe  Aulhora  oF  a  Compendium  of  Modern  Roman  Law,  etc  etc.     In  Svo. 

A  Collection  of  Uort^oge  Precedents  and  Porms  of  Decreos,  in- 
tended aa  a  Companion  Volume  to  the  General  Law  of  Mortgage— By  W.  R. 
Fisher,  Esq.,  at  Lincoln's  Inn,  Barrister  at  Law.     In  I  vol.  royal  Svo. 

Tomklns'  Institutes  of  the  Boman  Law.— Parts  II.  and  III,  completing 
.    the  Work,     in  royal  Svo. 

A  Ouide  to  the  Anthorities  ou  International  Law,  comistinK  of 

References  to  the  various  Subjects  treated  of  in  the  Works  of  popular  Writers 
upon  the  Lan  at  Nations,  Hic.  By  Edward  Hebtslet,  of  ttie  Foreign  Office. 
In  8VD. 

A  Treatise  on  the  Law  of  Criminal  Frocedore.  By  Jaubb  Edward 
Davis,  of  the  Middle  Temple,  Esq.,  Banister  at  Law,  Stipendiary  Magistrate  at 

Sheffield.     In  1  vol.  Svo. 

A  Complete  Code  of  the  Law  of  Harine  Insnranoe,  embncing  eveiy 

variation  of  Principle,  in  England  and  America.  By  F.  O.  CbuHP,  of  the 
Middle  Temple,  Esq.,  Barrister  at  Law.     In  1  vol.  Svo. 

Hamel'a  Laws  of  the  CuBtoma.    A  Hsw  Edition.    In  8to. 

The  Law  Examination  Journal  and  Law  Student'a  Hagasine. 

Published  every  Term. 
The  Law  Kagazine  and  Review.    Published  Mondily. 
The  Preliminary  Ezaminatioa  Journal  and  Student'a  Literary 

l^aeazine.     Published  after  every  Preliminary  Examination, 
The  Bar  Examination  Jonmal.    Published  io  Trinity  and  Hichaclmaa 
Terms  id  each  Year. 
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STUDENT'S  LITEBABT  MAGAZINE. 

Edited  by  JAMES  EBLE  BENHAM,  formerly  of  King's  College  London  ; 
Author  of  *'  The  Student's  Examination  Guide/'  &c. 
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CONTBBTS  OF  Xo.  V.— Febmarj',  1872. 


I.  Ez«»iiistIon  aiBCtc«tforl872.— n.  The  Latin 
LangttAge;  thev«]aeafsJBK»wledgeof;  its  pro- 
nondatton,  iMhr— III.  A  few  Bemarka  on  the 
Stndj  of  FrenOh.— rV.  Synopsis  of  leading  Au- 
ttKn%  fltattunflli  ibtts  and  PhUoeophera.— V. 


The  Questiona  of  the  Preliminary  Examination 
of  the  14th  and  16th  of  February,  with  the  An- 
•wera. — VI.  Reriew  of  the  February  Examina- 
tion.—VII.  Correspondence. 


%  Examination  Kotloe^,  kc—lt.  What  En- 
lowmenti  Vb  euentlal  to  those  aspiring  to 
Income  Banistera  and  SoUcltorB?— III.  Lectures 
on  Language:  Part  IIL— IV.  Synopsis  of  Lead- 
ing Anthon,  Statesmen,  Poets  and  Philosophers. 


CONTENTS  OF  No.  IV.— October,  1871. 


— V.  The  Questions  of  the  Preliminary  Exami- 
nation held  on  the  25th  uid  26th  days  of  October, 
1871,  with  the  Answen. — VL  Review  of  the 
October  Examination. — VII.  Correspondence. 


CONTENTS  OF  No.  III.— July,  1871. 

I.  Hisoellaneoas  Notices  and  Reviews.— IL  Leo  Examination  held  on  the  ISth  and  18th  days  of 

tores  on  Language.    Part  II.— III.  Synopsis  of  July,  1871,  with  the  Answers.— V.  Review  of 

leading  Aut^nv,  Statesmen  Poets  and  Philo-  the  July  Examination.— VL  Correspondence. 
M^ers.— ly.  The  Questions  of  the  Preliminary 

CONTENTS  OF  No.  IL— May,  1871. 


I.  Hisoellaneons  Notices  and  Reviews  of  Educa- 
tional Works.— IL  Lectures  on  Language. — III. 
Synopsis  of  leading  Authors,  Statesmen,  Poets 
and  Philosophers.— rv.  The  Questions  of  the 
Frnliminaiy  Bzaminatioa  held  on  the  10th  and 


11th  days  of  May,  1871,  with  the  Answers.— 
y.  Review  of  the  May  Examination  and  Ke- 
marks  on  the  Study  of  English  History .—VI. 
Correspondence. 


CONTENTS  OF  No.  L— February,  1871. 


I.  Introductory  Remarks  and  Review  of  the  past 
Examinations. — ^IL  Essay  on  the  Imperfections 
of  the  Orthography  of  the  English  Langtuge. — 
III.  Synopsis  of  Leading  Authors,  Statesmen, 
Poets  and  Philosophers. — lY.  The  Questions  of 


the  Preliminary  Examlnatlcm  held  on  the  ICth 
and  16th  days  of  February,  1871,  with  the  An- 
swers.— V.  Review  of  the  February  Examina- 
tion, and  names  of  best  books  to  be  studied.— 
YL  Correspondence. 
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Ko.  4,  HEW  SEBESS,  for  Kay  On  ftitiire  to  be  publiihed  monthly), 

price  2i.,  oontidnB:— 

L  Malicious  Wounding.- IL  Reminiscences  of  a  Law  Clerk.— m.  Martial  Law.— IV.  Memoir  of 
Mr.  Justice  Shoe.— V.  The  Old  BaUey  and  its  Fractieas.— Vi.  Private  BUi  Legislation.— VII.  The 
proposed  Ecclesiastical  Judge.— Legal  Gossip,  fto. 

London :  Butter wobths,  7,  Fleet  Street,  Her  Mi^esty's  Law  Publishers. 
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